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United  States  of  America,  as  "the  Government".  The  tran- 
script of  record  will  be  noted  "T.R."  and  the  transcript  of 
proceedings  "T.P.") 

JURISDICTION 

This  action  originated  in  the  United  States  District  Court 
for  the  District  of  Arizona.  Jurisdiction  was  established 
under  28  U.S.C.A.  §  1346(b),  §  2674  and  §2671.  At  the  end 
of  plaintiffs'  case  on  Saturday,  October  22,  1965,  the  loAver 
court  ordered  judgment  for  the  defendant  the  United  States 
Government  (T.R.  74).  Plaintiffs  further  appeal  from 
Amended  Findings  of  Fact  and  Conclusions  of  Law  and 
Judgment  dated  the  29th  day  of  November,  1965  (T.R.  52). 

Roberson  and  Rodgers  then  instituted  this  appeal  pur- 
suant to  Rule  73  of  the  Federal  Rules  of  Civil  Procedure 
(T.R.  58)  28  U.S.C.A.,  §  1291,  which  grants  to  this  Court 
jurisdiction  to  review  the  Judgment,  Findings  of  Fact  and 
Conclusions  of  Law  of  the  lower  court. 

STATEMENT  OF  THE  CASE 
Proceedings  in  Lower  Court. 

On  July  17,  1964,  plaintiffs  Roberson  and  Rodgers  filed 
a  complaint  for  personal  injuries  against  the  Government 
(T.R.  1)  pursuant  to  the  provisions  of  §  1346(b)  and  §  2674 
of  Title  28  of  the  United  States  Code  (Cause  Civ.— 922  Pet.) 
in  the  United  States  District  Court  in  and  for  the 
District  of  Arizona  (Phoenix,  District  No.  2).  The  Govern- 
ment filed  its  answer  on  October  2,  1964  (T.R.  9).  On  the 
21st  day  of  January  1965,  the  Government  filed  a  Third 
Party  Complaint  (T.R.  13)  against  Merritt-Chapman  & 
Scott  Corporation,  third  party  defendant,  alleging  in  gen- 
eral that  if  liability  for  the  injuries  alleged  in  plaintiffs' 
complaint  be  adjudged  against  defcndant-thiixl  party  plain- 
tiff then  the  third  party  plaintiff  would  be  entitled  to  full 
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indemnity  from  third  party  defendant.  Merritt-Chapman 
&  Scott  Corporation,  third  party  defendant,  filed  its  answer 
to  third  party  complaint  on  March  12,  1965  (T.K.  18). 

On  July  21,  1965,  the  defendant  and  third  party  plaintilT, 
United  States  of  America,  moved  the  court  for  summary 
judgment  coupled  with  a  motion,  notice,  and  memorandum 
of  law  (T.R.  22),  basing  said  motion  on  the  ground  that  the 
United  States  of  America  had  no  duty  to  protect  the  plain- 
tiffs and  that  the  plaintiffs,  by  the  very  nature  of  their 
work,  should  have  protected  themselves  and  the  defendant 
Government  is  bound  to  afford  plaintiffs  no  protection  and 
further  "even  though  the  defendant  Government  maintained 
the  accident  prevention  program,  this  did  not  create  a 
duty  or  obligation  to  care  for  the  plaintiffs".  The  Govern- 
ment also  filed  an  alternative  motion  that  the  defenses 
raised  by  third  party  defendant  should  be  stricken  as  in- 
sufficient on  the  ground  that  defendant,  Merritt-Chapman 
&  Scott  Corporation  is  liable  to  the  Government  both  on 
the  theory  of  implied  warranty  and  on  the  express  indemnity 
stated  in  the  contract  between  the  United  States  Govern- 
ment and  Merritt-Chapman  &  Scott  (T.R.  22): 

After  extensive  oral  argument  on  the  motion  for  sum- 
mary judgment,  the  court  ordered  that  the  motion  of  de- 
fendant United  States  of  America  for  summary  judgment 
he  denied  and  further  ordered  that  the  United  States  of 
America's  alternative  motion  to  strike  those  pleadings  of 
third  party  defendant  designated  as  additional  defenses 
is  granted  (T.R.  74). 

A  pre-trial  conference  was  held  on  September  16,  1965, 
and  on  September  23,  1965,  the  lower  court  entered  its  pre- 
trial order  (T.R.  32).  On  October  21,  1965  the  case  came  on 
for  a  non-jury  trial,  whereupon  the  plaintiffs  presented 
their  case  through  October  23,  1965.  At  the  conclusion  of 
plaintiffs'  evidence,  on  October  23,  1965,  counsel  for  defend- 
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ant  United  States  of  America  moved  for  judgment  in  favor 
of  the  defendant  United  States  of  America.  The  court  ren- 
dered an  ojjinion  from  the  bench  immediately  after  defend- 
ant's motion,  holding  in  essence  that  there  was  no  liability 
on  the  part  of  the  United  States  of  America  under  the  pro- 
visions of  the  Federal  Tort  Claims  Act  for  the  reason  that 
"there  being  no  duty  here  on  the  part  of  the  United  States 
Government,  there  can  be  no  breach  of  a  duty,  and  thus  no 
liability,  under  the  provisions  of  the  Federal  Tort  Claims 
Act.",  and  further  that  there  was  no  liability  by  the  third 
party  defendant  to  the  third  party  plaintiff,  and  further 
ordered  that  judgment  be  entered  accordingly. 

The  defendant  United  States  of  America  on  November  3, 
1965,  lodged  its  proposed  Findings  of  Fact  and  Conclusions 
of  Law  (T.R.  36).  The  plaintiffs'  Objections  to  Proposed 
Findings  of  Fact  and  Conclusions  of  Law  were  filed  on 
November  12,  1965  and  on  November  22,  1965  third  party 
defendant  Merritt-Chapman  &  Scott  requested  modifica- 
tions of  proposed  Findings  of  Fact  and  Conclusions  of  Law 
(T.R.  48). 

On  November  29,  1965  the  Findings  of  Fact  and  Conclu- 
sions of  Law  were  entered  (T.R.  52).  On  the  same  day  judg- 
ment that  the  complaint  herein  be  dismissed  on  the  merits 
and  that  each  party  bear  its  own  costs  was  entered  (T.R.  56). 

On  December  6,  1965,  a  filing  of  the  amended  judgment 
was  made  (T.R.  57).  Plaintiffs  Roberson  and  Rodgers  filed 
their  notice  of  appeal  on  December  21,  1965  (T.R.  58). 
Defendant  United  States  of  America  filed  its  notice  of 
appeal  January  25,  1966  (T.R.  65).  The  third  party  de- 
fendant filed  its  Notice  of  Cross- Appeal  on  Febraary  1, 
1966  (T.R.  66)< 

SPECIFICATIONS  OF  ERROR  RELIED  UPON 

1.  The  Court  erred  in  granting  defendant  United  States 
Government's  Motion  to  Dismiss  Plaintiffs'  Complaint  for 
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the  reason  that  the  Complaint  stated  a  valid  cause  of  action 
which  was  fully  supported  by  all  of  the  relevant  and  compe- 
tent evidence  before  the  Court,  and  there  was  no  evidence 
contradictory  thereto. 

2.  The  Court  erred  in  refusing  to  consider  the  evidence 
most  strongly  in  favor  of  the  plaintiffs  for  the  reason  that 
none  of  the  evidence  presented  by  the  plaintiffs  was  refuted 
in  any  respect  by  the  defendants,  who  presented  no  evidence 
whatsoever. 

3.  The  Court  erred  in  refusing  to  consider  that  the 
United  States  Government  did  assume  and  did  undertake 
the  entire  control  and  regulation  of  the  safety  program  on 
the  Glen  Canyon  Dam  for  the  reason  that  evidence  pre- 
sented by  the  plaintiffs  shows  that  the  entire  safety  and 
inspection  program  was  regulated  and  controlled  solely  by 
the  defendant  United  States  Government, 

4.  The  Court  erred  in  refusing  to  consider  that  if  the 
United  States  Government  assumed  complete  control  of  the 
safety  program,  and  by  doing  so  increased  the  dangers  and 
hazards  to  the  plaintiffs,  that  such  a  negligent  performance 
created  liability  for  the  reasons  that  this  is  a  true  expression 
of  the  substantive  law  of  Arizona,  which  is  the  law  to  be 
applied  in  this  case,  and  is  fully  supported  by  the  evidence 
presented  by  plaintiffs  and  entirely  unrefuted  by  the  de- 
fendants. 

5.  The  Court  erred  in  granting  defendant  United  States 
Government's  Motion  to  Dismiss  plaintiffs'  Comj)laint  for 
the  reason  that  the  evidence  presented  by  the  plaintiffs 
clearly  shows  that  the  defendant  United  States  Government 
■naintained  such  control  over  the  employees  of  the  third- 
party  defendant  contractor,  Merritt-Chapman  &  Scott,  so  as 
to  control  the  method  or  manner  in  which  they  performed 
their  work  in  relationship  to  safety  so  as  to  be  able  to 
directly  order  said  employees  to  change  the  method  or 
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manner  of  working  which  the  United  States  Government 
inspector  believed  to  be  unsafe,  or  to  cause  the  machinery 
used  by  the  employees  of  the  third-party  defendant,  Merritt- 
Chapman  &  Scott  to  be  changed  Avhen  the  United  States 
Government  inspector  considered  it  to  be  defective,  and 
further,  that  retention  of  this  control  was  negligently  exer- 
cised by  the  defendant  United  States  Government,  proxi- 
mately causing  the  injuries  sustained  by  the  plaintiffs. 

6.  The  Court  erred  in  granting  defendant  United  States 
Government's  Motion  to  Dismiss  plaintiffs'  Complaint  for 
the  reason  that  the  defendant  United  States  Government 
interfered  with  the  work  being  performed  by  the  employees 
of  the  third-party  defendant  contractor  Merritt-Chapman 
&  Scott  in  such  manner  so  as  to  cause  the  employees  to  rely 
on  the  defendant  United  States  Government's  safety  inspec- 
tion rather  than  to  do  their  own  inspection,  and  that  because 
of  such  interference  by  the  defendant  United  States  Gov- 
ernment, which  was  performed  in  a  negligent  manner,  plain- 
tiffs were  proximately  injured  by  such  negligence, 

7.  The  Court  erred  in  granting  defendant  United  States 
Government's  Motion  to  Dismiss  plaintiffs'  Complaint  for 
the  reason  that  the  defendant  United  States  Government 
caused  its  premises  on  which  the  construction  work  was 
being  performed  to  be  of  such  a  dangerous  condition,  of 
which  it  had  knowledge  or  should  have  had  knowledge 
through  the  exercise  of  reasonable  care,  and  that  the  negli- 
gence of  the  defendant  United  States  Government  in  per- 
mitting a  dangerous  condition  to  exist  on  its  premises  was 
the  proximate  cause  of  plaintiffs'  injuries,  all  which  is 
clearly  shown  by  the  evidence  presented  by  the  plaintiffs 
and  unref uted  by  the  defendants. 

8.  The  Court  erred  in  making  and  entering  Conclusion 
No.  3,  to  the  effect  that  the  defendant  United  States  Govern- 
ment did  not  have  a  duty,  under  the  contract,  to  inspect  the 
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premises  under  construction,  and  that  because  there  was  no 
duty  owed  to  plaintiffs  by  tlie  defendant  United  States  Gov- 
ernment, there  could  be  no  breach  of  a  duty,  and  thus  no 
liability  under  the  provisions  of  the  Federal  Tort  Claims 
Act,  for  the  reason  that  the  Court  refused  to  consider  the 
evidence  which  established  a  voluntary  assumption  of  the 
duty  to  inspect  by  the  defendant  United  States  Government, 
which  duty  was  relied  upon  by  the  plaintiffs,  and  which  duty 
was  negligently  exercised  by  the  defendant  United  States 
Government,  thus  creating  a  valid  cause  of  action  under  the 
applicable  laws  of  the  state  of  Arizona  by  the  plaintiffs 
against  the  defendant  United  States  Government,  which  law 
controls  in  this  action. 

9.  The  Court  erred  in  refusing  to  consider  and  hold  that 
after  the  defendant.  United  States  Government,  undertook 
to  regulate  the  safety  program  on  Glen  Canyon  Dam,  that 
the  defendant  must  perform  its  "Good  Samaritan"  task  in 
a  careful  and  proper  manner,  which  it  failed  to  do,  but 
instead  performed  said  task  in  a  negligent  manner,  for  the 
reason  that  the  "Good  Samaritan"  doctrine  is  the  law  in  the 
state  of  Arizona,  which  law  is  controlling  in  this  action,  and 
that  the  evidence  presented  by  the  plaintiffs,  and  completely 
unrefuted  by  the  defendant.  United  States  Government, 
clearly  establishes  a  cause  of  action  based  on  the  "Good 
Samaritan"  doctrine. 

10.  The  Court  erred  in  refusing  to  consider  that  one  who 
gratuitously  assumes  control  and  renders  services  to  an- 
other is  subject  to  liability  for  bodily  harm  caused  to  the 
other  by  his  failure,  while  so  doing,  to  exercise  such  compe- 
tence and  skill  as  he  possesses  in  performing  his  duty  volun- 
tarily assumed,  for  the  reason  that  under  the  law  of 
Arizona,  which  is  the  controlling  law  in  this  action,  such  a 
cause  of  action  exists,  and  further,  that  the  Court  erred  in 


refusing  to  allow  recovery  by  the  plaintiffs  against  the 
defendant  Government  under  this  law  for  the  reason  that 
the  evidence  presented  by  the  plaintiffs,  and  completely 
unrefuted  by  the  defendant  Government,  clearly  establishes 
a  cause  of  action  based  on  said  doctrine. 

11.  The  Court  erred  in  refusing  to  hold  that  the  defend- 
ant United  States  Government,  in  view  of  the  evidence 
presented  by  the  plaintiffs,  and  unrefuted  by  the  defend- 
ant, assumed  a  duty  to  inspect  and  control  the  operation  of 
an  inherently  dangerous  work  platform  532  feet  above  the 
Colorado  River,  but  negligently  performed  its  duty,  al- 
though it  controlled  the  safety  program  and  maintained  full 
time  safety  inspectors  and  engineers  on  the  job  wlio  knew, 
or  should  have  known,  the  existing  dangers,  which  duty 
could  not  be  delegated,  and  that  such  negligence  was  the 
proximate  cause  of  the  injuries  sustained  by  plaintiffs. 

12.  The  Court  erred  in  refusing  to  consider  that  the 
defendant  United  States  Government,  as  owner  of  the  Glen 
Canyon  Dam,  owed  a  duty  to  furnish  employees  of  an  inde- 
pendent contractor  a  safe  place  to  work  when  hazardous 
and  inherently  dangerous  conditions  were  present,  for  the 
reason  that  the  evidence  presented  by  the  plaintiffs,  and 
entirely  unrefuted  by  the  defendant,  clearly  shows  that 
said  duty  was  owed  by  defendant  to  plaintiffs,  that  the 
work  was  hazardous  and  inherently  dangerous,  and  that  the 
defendant  was  negligent  in  performing  its  duty,  Avhich 
was  the  proximate  cause  of  the  injuries  sustained  by  plain- 
tiffs, and  that  under  the  law  of  the  state  of  Arizona,  which 
law  is  to  be  applied  in  the  instant  action,  plaintiffs  may 
recover  from  defendant  for  said  negligent  performance 
of  said  task. 

13.  The  Court  erred  in  refusing  to  admit  in  evidence  the 
Manual  of  Accident  Prevention  In  Construction,  (Exhibit 
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No.  15)  for  the  reason  that  said  text  showed  the  standard  of 
care  tliat  should  have  been  employed  by  the  defendant; 
that  said  text  was  utilized  by  the  defendant  United  States 
Government  in  its  safety  program  and  was  the  recom- 
mended text  in  establishing  safe  practices  for  construction 
work,  and  further,  under  the  Arizona  law,  which  is  to  be 
applied  herein,  said  documents  are  admissible  for  the  pur- 
poses stated. 

14.  The  Court  erred  in  making  and  entering  Conclusion 
No.  5,  to  the  effect  that  plaintiffs,  and  each  of  them,  as 
employees  of  the  independent  contractor,  Merritt-Chapinan 
&  Scott  Corporation,  were  within  the  provisions  of  the  Ari- 
zona Workmen's  Compensation  Law,  for  the  reasons  that 
the  Arizona  Eevised  Statutes,  §  23-1023  (as  amended  1965) 
expressly  provides  that  an  injured  workman  may  take  com- 
pensation under  the  Workmen's  Compensation  Act  and  also 
sue  for  r(^covery  against  a  third  party  responsible  for  his 
injury,  the  only  pertinent  limitation  being  that  in  the  event 
of  a  recovery  the  employer  shall  be  entitled  to  be  subrogated 
to  or  have  a  lien  against  such  recovery  to  the  extent  of  his 
payments  to  the  injured  workman,  and  for  the  further  rea- 
son that  the  plaintiff,  and  each  of  them,  have  complied 
with  said  statute,  thus  being  permitted  to  bring  this  third 
party  action  against  defendant  United  States  Government. 

15.  The  Court  erred  in  amending  the  proposed  order  for 
the  judgment,  and  amending  its  judgment,  without  finding 
as  a  fact,  that  if  it  were  necessary  for  the  Court  to  determine 
the  question  of  contributory  negligence  of  the  plaintiffs, 
and  reach  a  conclusion  in  this  respect,  that  it  would  con- 
clude that  the  plaintiffs  were  guilty  of  contributory  negli- 
gence in  working  on  the  jumbo,  without  the  use  of  safety 
belts,  for  the  reasons  that  there  was  absolutely  no  evidence 
presented  in  plaintiffs'  presentation  of  the  evidence  that  the 
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failure  of  the  plaintiffs  to  wear  safety  belts  was  negligence, 
but  rather  that  it  was  customary,  proper,  necessary,  and 
safer  not  to  wear  same  while  working  on  the  jumbo,  nor 
was  there  anything  to  even  attach  safety  belts  to,  since  the 
handrails  and  hook-on  rails  had  been  removed  and  never 
replaced,  and  that  safety  nets  had  always  been  used  to 
afford  protection  and  mobility  while  on  the  jumljo ;  further, 
that  this  defense  is  not  available  under  the  hazardous  occu- 
pations statutes  of  Arizona,  A.R.S.  §§  23-805;  further,  that 
the  proximate  cause  of  the  injuries  sustained  by  the  plain- 
tiffs was  conclusively  shown  by  the  evidence  to  have  been 
the  faulty  inspection  and  lack  of  enforcement  of  safety 
requirements  by  the  defendant  United  States  Government, 
and  not  the  failure  of  the  plaintiffs  to  wear  safety  belts 
while  working  on  the  jumbo. 

16.  The  Court  erred  in  making  and  entering  Finding 
of  Fact  No.  5  to  the  effect  that  the  slip  of  the  juml^o  was 
caused  either  by  the  improper  setting  of  an  anchor  pin  for 
the  jumlio  or  by  the  inadequate  strength  of  the  pin,  for  the 
reason  that  the  evidence  conclusively  proves  that  the  over- 
all rigging  of  the  jumbo  was  faulty,  causing  the  jumbo  to 
slip,  rather  than  merely  the  improper  setting  of  the  anchor 
pin  or  the  inadequate  strength  of  the  pin  as  being  the  proxi- 
mate cause. 

17.  The  Court  erred  in  refusing  to  admit  in  evidence 
plaintiffs'  Exliibit  No.  10  for  identification,  to  wit:  the 
position  description  of  the  United  States  Government  Safety 
Inspector,  Richard  M.  Blake,  for  the  reason  that  said  Posi- 
tion Description,  which  is  an  explanation  of  the  Safety 
Inspector's  duties,  expressly  showed  that  the  government 
had  assumed  the  obligation  to  supervise  the  inspection  of 
the  "unsafe  working  practices  or  inadequate  construction 
devices  such  as  unsecure  ladders,  loose  or  weak  scaffolds 
and  disorderly  housekeeping,"  and  whicli  document  would 
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have  sliown  that  the  defendant,  the  United  States  Govern- 
ment, voluntarily,  and  activelif,  assumed  the  duty  of  in- 
spection to  discover  defective  equipment  used  by  the  gen- 
eral contractor,  negligently  exercising  such  duty,  and  thus 
proximately  causing  the  injuries  sustained  by  the  })laintiffs, 
all  of  which  should  have  been  considered  with  Exhibits  11 
and  12  in  evidence,  which  are  safety  inspector  Blake's  daily 
safety  activity  reports. 

18.  The  Court  erred  in  holding  that  the  United  States 
Government  was  not  liable,  which  is  not  justified  by  the 
evidence,  and  is  contrary  to  law  and  is  made  and  based 
upon  a  mistake  of  the  law  applicable  to  the  evidence  in  this 
cause. 

19.  The  Court  erred  in  entering  judgment  for  the  de- 
fendants after  the  conclusion  of  plaintiffs'  case  for  the  rea- 
son that  the  liability  of  the  defendants  was  clearly  shown 
by  the  evidence  presented  by  plaintiffs,  in  view  of  the 
applicable  Arizona  substantive  law,  which  is  the  controlling 
law  in  the  instant  action,  and  further,  for  the  reason  that 
the  defendants  presented  no  evidence  to  refute  that  pre- 
sented by  the  plaintiffs. 

Facts: 

This  is  an  appeal  by  plaintiffs  below.  Jack  Eoberson  and 
William  Rodgers,  both  laboring  ironworkers  who  on  April 
15,  1964,  were  severely  injured  when  a  four  (4)  level 
tAventy-two  (22)  ton  moveable  work  scaffold  commonly 
known  as  a  "jumbo",  fell  while  suspended  532  feet  above 
the  Colorado  Eiver  in  the  west  diversion  spillway  of  the  Glen 
Canyon  Dam  at  Page,  Arizona.  Some  seven  years  prior  to 
the  date  of  the  accident  of  April  15,  1964,  the  United  States 
of  America,  by  and  through  the  Bureau  of  Reclamation, 
had  caused  the  Glen  Canyon  Dam  to  be  under  construction 
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upon   its   i)remises.    The    Government,   as   owner   of   the 
premises,   contracted   with   Merritt-Chapman   &    Scott    to 
build  said  dam. 

At  the  time  of  the  accident  in  question  the  construction 
upon  the  Glen  Canyon  dam  was  substantially  completed. 
This  dam  was  constructed  in  excess  of  500  feet  above  the 
bed  of  the  Colorado  River.  The  Government  plans  provided 
that  two  spillways  be  constructed  within  the  structure  of 
the  dam  itself  or  two  concrete  line  diversion  tunnels,  one 
on  the  left  side  and  the  other  on  the  right  side  of  the  dam. 
The  tunnels  ran  from  the  top  of  the  dam  in  a  down-stream 
direction  and  discharged  into  the  river  on  the  down-stream 
side.  Each  of  the  tunnels  in  Ciuestion  had  to  be  cemented 
and  grouted  according  to  the  government  specifications. 

The  tunnel  on  the  left  side  had  been  fully  completed  at 
the  time  of  the  accident  in  question.  The  accident  and  con- 
troversy occurred  in  the  performance  of  the  grouting  of 
the  tunnel  on  the  right-hand  side  of  the  dam.  The  work  on 
this  tunnel  had  progressed  to  a  point  approximately  532 
feet  above  the  river  at  Avhich  i^oint  the  contractor  had 
fabricated  for  high  scale  work  a  platform  which  is  described 
in  the  evidence  as  a  *'jumbo".  This  jumbo  was  the  identical 
equipment  which  Avas  used  to  perform  similar  work  on  the 
tunnel  on  the  east  spillway  of  the  dam,  with  the  exceptions 
of  the  safety  railings,  safety  nets,  and  toe  boards  whicli 
had  been  removed  and  not  replaced  at  the  time  of  the 
accident. 

The  jumbo  itself  was  mounted  on  wheels  so  that  it  could 
travel  over  the  surface  of  the  spillway  from  point  to  point 
as  the  progress  of  the  work  required.  The  jumbo  was  pro- 
pelled in  such  manner  by  means  of  a  G-ton  cable  drum 
hoist  which  was  situated  on  the  to]i  side  of  the  dam  aj^proxi- 
matelv  30  feet  from  the  mouth  of  the  tunnel.  A  cal)l(>  lead- 
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ing  from  the  drum  of  the  hoist  ran  down  to  a  single  shieve 
pully  which  was  attached  to  a  bridle  cable  attached  to  the 
jmnbo  and  was  then  returned  to  an  anchor  pin,  and  was  then 
returned  back  to  it  at  the  top  side  of  the  cable  and  strung 
through  one  or  more  shieves  or  pulleys  which  in  turn  were 
attached  to  a  dead  man  located  behind  the  hoist  and  thence 
back  to  an  anchor  pin  inserted  into  a  vertical  center  wall 
in  the  mouth  of  the  tunnel. 

This  anchor  hole  was  drilled  into  the  concrete  with  a 
three  (3)  inch  bit  a  distance  of  approximately  24  inches 
deep.  (T.P.  132).  The  hole  itself  had  an  interdiameter 
slightly  in  excess  of  three  (3)  inches.  An  anchor  pin,  which 
was  thirty  (30)  inches  long  and  one  and  three-fourths 
(1%)  inches  in  diameter,  was  placed  into  this  hole  by  hand 
and  there  rested  by  gravity  alone.  (Plaintiffs'  Exhibit  7). 
No  cement  was  used  to  grout  the  pin  into  the  hole,  nor  was 
any  fastening  of  any  kind  or  nature  otherwise  added  to  the 
pin  to  keep  it  rigid,  immovable  and  stationary.  (T.P.  164). 
In  this  manner  the  full  weight  of  the  jumbo,  being  twenty- 
two  (22)  tons  more  or  less,  was  entirely  supported  by  the 
anchor  pin.  In  addition  to  the  jumbo  a  man  cat  attached  to 
a  separate  hoist  was  also  anchored  to  the  same  pin. 

While  the  jumbo  was  in  the  process  of  being  raised  up 
a  couple  of  inches  the  pin  merely  "walked"  out  of  the  hole 
which  was  some  inch  and  one-quarter  in  diameter  larger 
than  the  circumference  of  the  pin.  This  was  caused  by  stress 
upon  the  pin.  The  anchor  pin  then  bent  and  the  cable  slipped 
off,  dropping  the  jumbo  some  thirty  (30)  feet  before  the 
hoist  above  could  dig  into  dirt  and  stop  its  descent.  (See 
testimony  of  plaintiffs'  expert  structural  engineer  Norman 
Pederson  T.P.  183-185).  At  the  time  of  the  accident  plain- 
tiffs Roberson  and  Rodgers,  along  with  several  other 
employees  of  ]\Ierritt-Chapman  &  Scott,  were  working  upon 
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this  movable  work  scaffold,  however,  Eoberson  and  Rodgers 
were  working  on  the  lowest  level  of  the  jmnljo. 

The  jmnbo  had  moved  upwards  only  a  couple  of  inches 
when  the  accident  suddenly  occurred,  quickly  dropping  out 
from  under  Roberson  and  Rodgers  and  casting  them  off 
(T.P.  48,  49).  Rodgers  grabbed  the  bridle  cable,  which 
traumatically  severed  the  major  portion  of  his  right  hand. 
Roberson,  not  near  the  bridle  cable,  was  caused  to  be  tlirown 
down  the  side  of  the  spillway  532  feet  to  the  bottom  of  the 
tunnel,  causing  him  to  sustain  a  paraplegia  injury  to  the 
lower  portion  of  his  body  and  other  severe  neurological 
deficits. 

At  the  time  of  the  accident,  the  dam  was  in  the  final  stage 
of  completion  since  the  jumbo  had  been  working  from  the 
bottom  of  the  west  spillway  and  was  within  a  few  feet  of 
completing  the  cementing  process.  At  this  stage  the  jumbo 
contained  no  "hand  rails",  "guard  rails",  "safety  nets"  or 
"toeboards".  (T.P.  46,  48,  49,  67,  68,  100,  284,  285,  287,  372, 
375,  416,  417).  These  safety  features  "svere  prescribed  by  the 
rules  and  regulations  necessary  in  order  to  secure  the  safety 
of  any  person  working  on  this  jumbo.  The  violation  of  these 
required  safety  rules  and  regulations  was  in  contradiction 
of: 

1.  U.S.  Department  of  Interior,  Bureau  of  Reclama- 
tion "Safety  Requirements  for  Construction  by  Con- 
tract" (Plaintiffs'  Exliibit  5) ; 

2.  General  Construction  Safety  Code  of  the  Industrial 
Commission  of  Arizona  (Plaintiffs'  Exhibit  14) ; 

3.  The  Manual  of  Accident  Prevention  in  Construction 
(Plaintiffs'  Exhibit  15  for  identification). 

Prior  to  the  plaintiffs'  accident,  tlic  jmnbo  contained  guard 
rails,  hook-on  rails,  toeboards,  handrails  and  safety  nets 
(T.P.  33,  37,  38,  49,  157).  It  is  significant  that  this  jumbo 
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fell  while  in  the  east  spilhvay,  throwing  another  iron- 
worker off;  liowever  he  was  saved  from  going  down  the 
east  spillway  by  a  safety  net  then  provided.  (T.P.  34). 
Government  inspectors  were  constantly  on  the  jmnbo,  ap- 
proximately six  (6)  hours  per  day,  (T.P.  11,  12,  34,  35,  160, 
360,  361,  370,  371,  419).  In  addition  thereto,  the  government 
maintained  a  chief  safety  officer  who  had  been  in  charge  of 
safety  on  the  dam  and  who  made  the  decisions  carrying  out 
safety  procedures  on  the  dam  (T.P.  109-111).  See  also  the 
job  description  of  chief  safety  officer  Ruben  C.  Gaulke, 
Exhibit  8. 

Under  chief  safety  officer  Gaulke  was  his  full-time  assist- 
ant, Dick  Blake,  whose  duties  entailed  only  safety,  and  who 
inspected  and  corrected  hazardous  situations  (T.P.  122- 
123 ;  see  also :  daily  safety  activity  reports  from  March  1, 
to  April  30,  1964;  plaintiffs'  Exhibits  11  and  12).  The 
general  foreman  on  the  dam,  ]\[ark  Weaver,  testified  that 
he  was  in  daily  contact  with  Mr.  Blake  regarding  safety 
and  that  if  Blake  wanted  anything  corrected  that  wasn't 
safe  it  would  be  immediately  corrected  or  rejected.  (T.P. 
8,  11,  12,  14,  15,  24  and  29).  Further,  safety  inspector 
Blake's  "pet  peeve"  was  handrails,  which  ironically  were 
missing  from  the  jumbo   (T.R.  14,  29). 

Alex  Parker,  manager  of  the  accident  prevention  de- 
partment of  the  Industrial  Connnission  of  Arizona,  recog- 
nized the  control  of  the  Government  regarding  the  safety 
on  the  dam  and  did  not  interfere  with  same  (T.R.  330,  331). 
On  cross-examination  Mr,  Parker  pointed  out  that  the 
safety  code  of  the  Arizona  Industrial  Commission  on  this 
type  of  jumbo  required  railings  42  inches  high,  toeboards, 
and  screens  or  solid  sides  up  to  42  inches  (T.P.  328,  334). 
Numerous  witnesses  testified  that  the  Government  con- 
trolled methods  of  work  and  implemented  the  safety  pro- 
gram on  the  dam.  (T.R.  14,  15,  34,  35,  42,  51,  53,  372-375, 
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377,  401,  417).  The  Government,  by  and  through  its  inspec- 
tors, and  for  seven  years  hence,  maintained,  supervised, 
and  controlled  the  entire  safety  program  throughout  the 
Grlen  Canyon  Dam  which  ])y  necessity  controlled  the  method 
and  manner  that  the  work  was  to  be  performed. 

Merritt-Chapman  &  Scott,  the  contractor,  had  no  safety 
program  nor  safety  engineer  (T.P.  24).  The  only  men- 
tion of  any  semblance  of  safety  was  that  of  a  "materials 
expediter",  one  who  goes  after  materials  or  "an  errand  boy 
to  go  get  parts".  (T.P.  12,  20).  This  employee  of  the  con- 
tractor was  given  six  jobs  in  addition  to  being  a  permanent 
materials  man  (T.P.  12).  This  materials  man  had  no  safety 
training  and  had  never  on  his  own  initiative  instituted 
safety  practices.  (T.P.  13).  DAvight  Johnson,  the  expediter, 
didn't  even  acquire  additional  duties  including  safeiii  until 
April  15,  1964,  the  date  of  the  accident,  (T.P.  24,  362) 
as  did  witness  Guy  LeA^-is,  who  also  was  requested  to 
assist  the  government  inspectors  on  April  16,  1964,  after 
plaintitTs'  accident  (T.P.  51-52).  Complete  reliance  and 
security  was  placed  upon  the  Government  by  all  concerned 
by  virtue  of  their  direction  of  the  mode  and  method  of  work. 

The  e\ddence  adduced,  clearly  demonstrates  that  the  de- 
fendant Government  intentionally  broadened  the  scope  of 
safety  management  officer  Gaulke's  duties  and  assumed  con- 
trol over  work  so  as  to  avert  accidents  (Exliibit  8). 

Prior  to  the  falling  of  the  jumbo  in  question  the  Govern- 
ment's employees  inspected  the  rigging  and  installation  of 
said  jumbo;  compare  the  deposition  admitted  into  evi- 
dence (T.P.  402)  of  supervisory  government  construction 
engineer  Eugene  B.  Anderson.  Anderson's  duties  included 
the  administration  of  safety  and  investigation  of  accidents 
(Anderson  Depo.  pg.  5 — line  26).  The  work  elevator  had 
been  installed  in  the  west  spillway  in  an  unusual  and  un- 
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safe  fashion  by  suspending  the  22-ton  elevator  by  one  cable 
held  in  the  concrete  Avail  by  a  30-inch-long  pin,  1%  inch 
around,  not  cemented  nor  bolted  into  the  wall.  This  type 
of  rigging  should  not  have  been  used  according  to  Govern- 
ment engineer  Anderson,  (Depo.,  pg.  12 — line  13).  See  also 
the  testimony  of  structural  engineer  Pederson,  who  de- 
scribed this  anchor  as  "not  safe"  (T.P.  200). 

The  anchor  pin  protruded  some  8  to  12  inches  (T.P.  131) 
out  of  the  hole.  The  said  pin  should  not  have  protruded 
over  2  inches  or  it  would  exceed  its  yield  point,  making  it 
an  unsafe  anchor  (structural  engineer  Pederson,  T.P.  200). 
Pederson  further  testified  that  the  pin  bent  14  inches  out 
of  the  hole  after  it  had  "walked  out"  on  repeated  occa- 
sions (T.P.  183,  184,  185).  Safety  inspector  Gaulke  also 
testified  that  the  general  rigging  and  weight  stresses  and 
strains  to  be  placed  on  contraptions  ivere  his  responsibility, 
but  that  he  "didn't  recall  checking  this  particular  piece  of 
equipment  over",  (T.P.  134,  135).  Plaintiff  Rodgers  had 
only  worked  on  the  jumbo  one  day  and  was  not  familiar 
wdth  any  of  the  aspects  of  how  or  why  the  jumbo  was 
anchored,  and  thought  that  Government  inspectors  were 
watching  over  the  places  he  was  working,  since  he  was  pri- 
marily a  welder  (T.R.  281,  313,  316).  According  to  experts 
witness  Pederson,  Government  employees  Anderson  and 
Mullins,  and  witness  Sexton,  it  was  necessary  to  cement 
the  pin  in  place. 

Testimony  from  the  general  foreman  and  other  em- 
ployees illustrates  the  impossibility  for  plaintiffs  to  wear 
safety  belts  since  there  was  no  place  to  attach  them.  Further 
that  work  could  not  be  accomplished,  and  even  if  a  safety 
belt  was  practical  one  might  readily  be  dragged  under  the 
wheels  of  the  jumbo  (T.P.  56,  432).  Kven  Government 
inspectors  did  not  wear  safety  belts  while  inspecting  on 
the  jumbo  (T.P.  17,  56,  304,  361,  432). 
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Some  week  or  ten  days  before  the  accident,  Government 
construction  engineer  Anderson  inspected  the  pin  "looking 
for  unsafe  things"  (Anderson,  Depo.,  pg.  5)  and  further 
Anderson  inspected  the  rigging  many  tunes  himself  (Depo., 
pg.  19,  line  22),  and  "this  type  of  rigging  was  a  surprise  to 
Anderson  because  one  pin  shouldn't  have  been  used"  (Depo.. 
pg.  24,  line  13),  "and  if  the  pin  had  been  cemented  or  bolted 
in,  it  would  not  have  given"  (Anderson  Depo.,  pg.  30,  line  3). 
Supervisory  engineer  Anderson  stated  "that  he  would  not 
go  down  on  the  jumbo  himself  because  it  was  "too  danger- 
ous". (Depo.,  pg.  25,  line  22). 

After  Roberson's  and  Rodger's  accident,  handrails,  toe- 
boards,  and  other  safety  devices  were  immediately  installed 
upon  the  jumbo,  at  the  direction  of  the  government  inspec- 
tors (T.P.  66,  67,  362,  365).  The  Bureau  of  Reclamation 
Daily  Safety  Activity  Report  (Exliibit  12)  for  April  17, 
1964  denotes  an  inspection  for  safety  nets  on  the  jumbo  as 
required  by  the  United  States  Department  of  the  Interior, 
Bureau  of  Reclamation,  Safety  Requirements  for  Construc- 
tion by  Contract  (page  27  of  Plaintiffs'  Exhibit  5). 

Questions  Presented: 

The  questions  presented  in  this  appeal  are  in  substance 
as  follows : 

1.  After  the  United  States  Government  assumed  com- 
plete execution  and  control  over  the  safety  program,  are 
they  liable  for  their  active  negligence,  which  increased  the 
danger  to  the  plaintiffs? 

2.  Can  liability  arise  from  the  negligent  performance 
of  a  voluntary  undertaking  to  inspect  and  insure  safety  ? 

3.  Did  the  defendant  Government  have  a  duty  to  prop- 
erly inspect  and  rectify  unsafe  conditions  after  its  safety 
inspectors  and  engineers  had  previously  enforced  safety 
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and  had  previously  required  safe  rigging  of  scaffolds,  safety 
railings  and  nets,  which  the  absence  of  increased  the  danger 
to  plaintiffs! 

4.  Since  the  Government  had  undertaken  the  execution 
of  the  safety  program  and  had  enforced  same  for  some 
seven  years  prior  to  the  accident,  did  they  have  a  duty  the 
last  few  months  that  the  dam  was  under  construction  to 
continue  to  exercise  skill  and  competence  and  not  to  in- 
crease dangers  to  plaintiffs'? 

5.  Did  the  Government  owe  a  duty  to  plaintiffs  to  fur- 
nish them  a  safe  place  to  work  when  hazardous  ajid  in- 
herently dangerous  conditions  existed  which  the  Govern- 
ment had  previously  protected  them  against? 

6.  Could  the  plaintiffs  have  been  liable  for  contributory 
negligence  when : 

a.  This  defense  is  not  available  under  the  hazardous 
occupation  statutes  of  Arizona! 

b.  It  was  not  practical  nor  safe  to  wear  safety  belts 
on  the  work  platform? 

c.  The  proximate  cause  of  the  negligence  was  failure 
to  enforce  safety  rules  and  faulty  inspection,  not 
lack  of  safety  belts  ? 

With  regard  to  each  of  these  questions,  the  lower  court 
adopted  Findings  of  Fact  and  Conclusions  of  Law  adverse 
to  these  appellants.  The  question  remains  whether  such 
findings  and  conclusions  are  supported  by  any  substantial 
evidence  or  any  legal  principles. 
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ARGUMENT 

1.  Retention  of  Control  Over  the  Employees  of  an  Independent 
Contractor  Coupled  with  Retained  Control  Over  Method  and 
Manner  of  Work  and  the  Complete  Execution  and  Imple- 
mentation of  a  Safety  Program  Over  the  Dam  Subjects  the 
Government  to  Liability  for  Failure  to  Exercise  Retained  Con- 
trol with  Due  Care. 

Strangely  enough,  the  lower  court's  Findings  of  Fact 
favor  the  position  that  the  Government  retained  control 
over  the  work  on  the  dam.  The  Government  had,  and  did 
exercise,  the  right  to  shut  down  the  job  until  corrective 
measures  were  taken.  (Finding  of  Fact  No.  3).  That  in 
fact  the  Government  did  exercise  this  prerogative,  and  did 
insist  upon  strict  compliance  with  the  Government's  safety 
program.  (Exhibit  Nos.  11  and  12 — daily  safety  reports). 
The  Government,  by  and  through  its  safety  officers,  either 
obtained  immediate  response  to  their  safety  orders,  or 
rejected  the  work.  (T.P.  8,  11,  12,  14,  15,  24,  29). 

A  casual  perusal  of  the  testimony  and  Exhibit  No.  8, 
shows  that  the  Government,  by  necessity,  did  execute  their 
own  safety  program  throughout  the  entire  dam  to  protect 
the  worlanen  from  possible  falls  and  injury.  Even  the 
safety  officer  of  the  Arizona  Industrial  Commission  recog- 
nized this,  and  evidently  so  did  Merritt-Chapman  &  Scott, 
who  never  had  anyone  designated,  even  part  time  for 
safety,  until  plaintiffs'  accident,  some  seven  (7)  years  after 
the  inception  of  the  dam.  Retention  of  control  of  any  part 
of  the  work,  as  in  the  instant  case,  necessitates  due  care  in 
exercising  said  control. 

An  examination  of  the  safety  management  officer's 
amended  job  description  some  twenty  (20)  months  before 
appellants'  accident,  readily  discloses  the  Government's 
intentions  regarding  control  over  work  on  the  dam.  See 
plaintiffs' Exhibit  No.  8: 
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Dated  7/25/62 
Page,  Arizona 

POSITION  DESCRIPTION  *  *  *  * 

"New  position  in  lien  of  self,  Safety  Management 
Officer. 

"The  dam  is  now  about  500  feet  above  the  river. 
This  great  height  increases  the  hazard  to  workmen 
from  possible  falls  and  injurg  to  ivorkmen  below  from 
falling  objects.  Much  work  nrast  be  done  on  the  up- 
stream and  downstream  faces  of  the  dam  in  setting 
concrete  forms  and  repositioning  conduit,  pipe  and 
conductor  cable.  A  great  amount  of  transmission  line 
construction  is  in  a  very  rugged  and  mountainous  area, 
requiring  constant  precautions  to  avoid  accidents  from 
falls  and  exposure  to  inclement  weather.  Future  in- 
stallation testing  and  operation  of  power  generating 
equipment  will  greatly  increase  the  hazard  of  elective 
shock  and  exposure  to  moving  machinery.  In  recogni- 
tion of  these  factors,  the  safety  program  of  necessity 
has  been  broadened  to  such  an  extent  that  proper  ad- 
ministration requires  the  function  to  be  placed  at  an 
administrative  level  with  the  Safety  Officer  reporting 
directly  to  the  Project  Construction  Engineer.  The 
encumbent  has  two  staff  assistants  responsible  for 
safety  program  execution  over  the  dam,  poAverplant 
and  Page  area  and  over  the  several  hundred  miles  of 
power  transmission  lines. 

"SUPERVISION   AND    GUIDANCE   RECEIVED: 

The  incumbent  serves  under  administrative  supervision 
of  the  Project  Construction  Engineer,  who  specifies 
scope  and  objectives  of  the  safety  program  and  peri- 
odically reviews  work  accomplishment  for  effectiveness 
and  compliance  with  Bureau,  Regional,  and  Project 
policies.  Extensive  experience  in  coping  ivith  the  many 
and  varied  hazards  confronted  in  heavy  construction 
of  the  kind  and  scope  employed  by  the  Bureau  on  major 
projects  is  an  essential  requirement  of  this  position. 
The  incumbent  has  available  for  reference  such  guides 
as  Part  365  of  Reclamation  Instructions;  Safety  Re- 
quirements for  Construction  by  Contract ;  Federal  and 
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State  Statutes  pertaining  to  health,  safety  and  welfare 
of  employees  engaged  in  construction  activities;  and 
safety  publications  distributed  by  the  Bureau  of  Mines. 
The  Regional  Safety  Officer,  Salt  Lake  City,  is  avail- 
able for  consultation  concerning  application  of  the 
Regional  Safety  Program  to  project  activities. 

"REPRESENTATIVE  DUTIES:  The  incumbent 
serves  as  a  Safety  Management  Specialist  with  re- 
sponsibility for  the  following: 

"1.  Develops  and  maintains  on  a  current  basis  a  safety 
program  devised  to  provide  constant  surveillance  of 
hazardous  construction  activities  and  to  ascertain  that 
safety  rides,  regidations  and  practices  are  observed,  by 
both  Bureau  and  contractor  employees. 

"2.  Collaborates  with  management  officials  of  the  sev- 
eral contractors  in  establishing  safety  programs  to 
comply  with  Bureau  safety  requirements  for  contract 
construction  and  State  and  Federal  Codes.  Periodically 
meets  with  these  officials  to  correct  safety  deviations 
by  contractors  personnel  and  to  assist  in  revising 
safety  programs  to  provide  for  changing  conditions 
resulting  from  progress  of  construction. 

"3.  Calls  attention  to  any  of  the  several  contractors 
to  violations  or  disregard  by  employees  to  provisions 
of  contract  obligations  as  specified  in  the  Bureau  Hand- 
booh,  'Safety  Requirements  for  Construction  by  Con- 
tract'. Insists  on  compliance  to  those  provisions  and  the 
taking  of  corrective  measures  to  prevent  reoccurrence 
of  violations. 

"4.  Examines  engineers'  and  inspectors'  reports  of 
accidents  resulting  in  bodily  injury  to  contractors'  em- 
ployees or  damage  to  equipment  to  determine  whether 
such  accidents  were  unavoidable  or  due  to  disregard  of 
safety  rules  and  regulations.  Analyzes  cause  of  acci- 
dents not  resulting  from  violations  and  recommends 
to  supervisor  changes  in  work  procedures  or  adoption 
of  supplemental  safety  requirements  to  prevent  reoc- 
currence. 
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"C.  The  incumbent  examines  the  approved  safety  pro- 
gram periodically  to  determine  its  etTectiveness  and 
adequacy  in  keeping  accidents  to  a  minimum.  Recom- 
mends such  amendments  or  additional  inclusions  made 
necessary  hy  changing  field  conditions.  Initiates  and 
recommends  changes  in  policy  that  may  lie  required  to 
meet  current  requirements  and  objectives  of  the  safety 
program  as  construction  progresses."  (Emphasis  sup- 
plied) 

The  Arizona  Supreme  Court  has  adopted  the  Restatement 
of  the  LaM'  of  Torts  on  the  doctrine  of  control,  compare 
Matsumato  v.  Arizona  Sand  and  Rock  Company,  SO  Ariz. 
232,  295  P.2d  850,  853 : 

"We  are  of  the  view  that  the  position  of  plaintiff  is 
sound.  It  is  stated  in  Restatement  of  the  Law  of  Torts, 
section  414,  p.  1120,  that : 

'One  who  entrusts  work  to  an  independent  con- 
tractor, but  who  retains  the  control  of  any  part  of 
the  work,  is  subject  to  liability  for  bodily  harm  to 
others,  for  whose  safety  the  employer  owes  a  duty 
to  exercise  reasonable  care,  which  is  caused  by  his 
failure  to  exercise  his  control  with  reasonable 
care.' " 

In  an  analogous  factual  situation  the  Chief  Judge  of  the 
Eastern  District  of  Tennessee  considered  a  similar  situa- 
tion and  ruled  in  behalf  of  the  plaintiff  which  was  upheld 
on  appeal.  See  Pierce  v.  United  States,  142  F.  Supp.  721, 
all  points  affirmed  in  235  F.2d  466;  compare  on  page  728- 
729  of  142  F.  Supp. : 

"It  is  true  that  an  employer  is  not  generally  lialjlc 
for  the  negligence  of  an  independent  contractor.  How- 
ever, there  is  an  exception  in  those  cases  where,  from 
the  nature  of  the  particular  work  or  project,  in  the 
natural  course  of  events  mischievous  consequences  can 
be  expected  to  arise  unless  means  are  adopted  to  pre- 
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vent  it.  In  such  cases  the  owner-employer  is  held  to  l)e 
under  a  non-delegable  duty  to  see  that  a])propriate  ])re- 
ventative  measures  are  adopted." 

"Although  much  of  the  inspection  work  had  been 
delegated  by  contract  to  Patchen  and  Zimmerman,  it 
also  appears  that  the  Corps  of  Engineers  had  some 
inspectors  in  the  field  who  were  to  see  that  the  elec- 
trical work  was  progressing  satisfactorily.  And  of 
course  by  virtue  of  its  own  contracts,  the  government 
knew  that  the  work  to  be  done  would  necessitate  line- 
men being  in  and  about  both  the  lines  and  substations 
of  YOW.  It  also  knew  that,  unless  proi)er  steps  were 
taken  to  see  it  was  killed,  high-voltage  power  would  be 
on  those  lines  and  substations  while  the  work  pro- 
gressed. 

"Despite  these  facts  the  government  took  absolutely 
no  steps  either  to  correct  the  defects  in  the  substation 
or,  failing  that,  to  see  that  the  power  was  off  while  the 
crew  of  linemen  to  which  plaintiff  belonged  performed 
their  work  upon  it. 

"In  the  first  instance  the  government  was  guilty  of 
negligence  in  erecting  and  maintaining  the  substation 
in  a  condition  hazardous  to  workmen.  Under  the  non- 
delegable duty  placed  upon  it  it  was  also  chargeable 
with  the  negligence  of  its  independent  contractor  in 
failing  to  kill  the  power  before  sending  plaintiff  upon 
the  pole. 

"Once  the  decision  was  made  to  construct  substations 
and  bring  in  power,  all  of  the  discretion  required  had 
already  been  exercised.  Therefore,  it  became  the  duty 
of  the  government  and  its  agents  and  employees  to 
exercise  due  care  in  carrying  out  the  program  decided 
upon.  The  complete  failure  to  do  so  is  outside  the  pro- 
tection afforded  the  discretionary  functions  already 
exercised  and  results  in  liability  on  the  part  of  the 
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government.  Such  is  the  holding  of  a  distinct  line  of 
cases  by  onr  federal  courts.  *  *  * 
******* 

"Neither  can  tlie  Court  accept  the  government's  con- 
tention that  plaintiff  is  barred  from  recovery  because 
he  has  failed  to  show  negligence  on  the  part  of  any 
employee  of  the  government.  The  premises  were  under 
the  control  of  the  government.  Under  its  contracts  with 
the  companies  doing  the  rehabilitation  work,  the  con- 
tracting officer  of  the  Corps  of  Engineers  had  the  right 
to  approve  the  work,  settle  disputes,  authorize  changes, 
etc.  The  dangerous  structure  was  on  government  prem- 
ises and  the  power  was  purchased  and  transmitted  by 
the  government  to  be  utilized  on  the  premises." 

See  the  testimony  of  former  grouting  supervisor  Ben 
Mullins,  noAv  a  Government  employee: 

"Q.  Who  would  tell  you  to  replace  it,  if  the  diamond 
drillers  took  it  down ! 

A.  That  would  either  be  up  to  the  Bureau  inspector 
or  our  own — it  would  be  up  to  us  or  the  Bureau  in- 
spector. 

Q.  Did  you  ever  have  a  Bureau  inspector  instruct 
you,  as  the  supervisor  of  this  grouting  crew,  to  replace 
cables  or  handrails  ? 

A.    Yes. 

Q.     Did  you  do  it! 

A.     Yes. 

Q.     Did  you  ever  refuse  to  do  it! 

A.     No."  (T.P.  361-362) 

"Q.  By  Mr.  Brewer:  Did  you  ever  refuse  to  do 
anything  with  respect  to  safety  that  any  Bureau  man 
told  you  to  correct? 

A.'    No." 

"Q.    By  Mr.  Brewer :    What  was  the  answer! 
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A.  Not  to  my  knowledge.  Anything  that  we  were 
told  to  do  to  make  this  safe,  or  when  the  inspectors 
said  something,  we  went  along  with  him  and  done  it. 

Q.    You  hopped  to  it,  didn't  you  ? 

A.    Yes."  (T.P.  366) 

See  also  Schmid  v.  United  States,  CCA  7  (1959)  273  F.2d 

172,  173-174,  176-177 : 

"The  scaffolding  in  question  had  been  erected  at  this 
site  on  the  morning  of  the  day  prior  to  the  injury  which 
occurred  in  the  late  afternoon  of  September  20,  1955. 
AA^iile  the  government  retained  general  supervision  of 
the  construction  project,  it  reserved  no  degree  of  con- 
trol over  the  details  of  the  performance  of  the  Con- 
struction Company  under  the  contract.  A  government 
inspector  made  periodic  visits  and  had  been  at  the  site 
of  the  accident  about  8 :00  o'clock  in  the  morning  of  the 
day  of  the  injury." 

"The  record  supports  a  finding  that  the  United 
States  knew  or,  in  the  exercise  of  reasonable  care, 
could  have  Imown  that  the  scaffold  on  which  Schmid 
was  working  was  in  a  dangerous  condition  in  that 
some  of  the  floor  boards  lacked  cleats,  and  it  had  less 
than  the  customary  braces.  The  scaffold  had  been 
erected  about  one  and  a  half  days  prior  to  the  accident. 
A  government  agent  Avas  present  at  the  site  the  morn- 
ing of  the  day  of  the  injury.  The  government,  as 
owner,  had  the  duty  under  the  Illinois  Scaffold  Act,  to 
see  that  the  Scaffold  complied  with  the  Act.  Its  agents 
failed  to  perform  that  duty.  A  private  person  would 
be  liable  under  these  circumstances.  It  is  immaterial 
that  the  independent  contractor  might  also  be  liable. 
The  government's  liability  does  not  rest  on  the  act  or 
omission  of  the  independent  contractor  but  is  based  on 
its  oivn  failure  to  comply  ivith  the  requirements  of  the 
Scaffold  Act  as  owner  of  the  premises."  [Emphasis 
supplied] 
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The  degree  of  work  control  retention  does  not  have  to  be 

absolute.  See  the  reporter's  notes,  Restatement  of  the  Law 

of  Torts  Second  §  414 : 
"Comment : 

a.  If  the  employer  of  an  independent  contractor 
retains  control  over  the  operative  detail  of  doing  any 
part  of  the  work,  he  is  subject  to  liability  for  the  neg- 
ligence of  the  employees  of  the  contractor  engaged 
therein,  under  the  rules  of  that  part  of  the  law  of 
Agency  which  deals  with  the  relation  of  master  and 
servant.  The  employer  may,  hoivever,  retain  a  control 
less  than  that  which  is  necessary  to  subject  him  to  lia- 
bility as  master.  He  may  retain  only  the  poiver  to  direct 
the  order  in  ivhich  the  work  shall  be  done,  or  to  forbid 
its  being  done  in  a  manner  likely  to  be  dangerous  to 
himself  or  others.  Such  a  supervisory  control  may  not 
subject  him  to  liability  under  the  principles  of  Agency, 
but  he  may  be  liable  under  the  rule  stated  in  this  Sec- 
tion unless  he  exercises  his  supervisory  control  with 
reasonable  care  so  as  to  prevent  the  work  which  he  has 
ordered  to  be  done  from  causing  injury  to  others." 
[Emphasis  supplied] 

See  also  Trent  v.  Atlantic  City  Electric  Co./334  F.2d  847 
(1964)  CCA.  3. 

That  the  defendant  Government  retained  control  over  the 
operative  details  of  doing  the  safety  work  cannot  be  ques- 
tioned in  view  of  the  position  description  of  the  Government 
safety  management  officer's  duties,  more  specifically,  para- 
graph 3  of  the  job  description  entitled  "Representative 
Duties";  which  creates  a  duty  of  said  officer  to: 

"Call(s)  attention  to  any  of  the  several  contractors  to 
violations  or  disregard  by  employees  to  provisions  of 
contract  obligations  as  specified  in  the  Bureau  Hand- 
book 'Safety  Requirements  for  Construction  by  Con- 
tract'. Insists  on  compliance  to  those  provisions  and 
the  taking  of  corrective  measures  to  prevent  reoccur- 
rence of  violations." 
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The  heretofore  mentioned  job  description  designates 
Gaulke  to  enforce  the  bureau  safety  manual.  Pertinent 
parts  of  the  Government's  safety  manual  are  sot  forth  here- 
inafter to  illustrate  that  the  Government  employees,  by 
their  own  testimony,  previous  to  plaintiffs'  accident,  en- 
forced these  provisions.  When  compared  with  the  evidence 
adduced  it  is  unrefuted  that  the  Government  inspectors  and 
engineers,  Gaulke,  Blake,  Anderson  and  his  twelve  to  fifteen 
subordinates,  controlled  work  and  working  conditions,  thus 
subjecting  the  Government  to  liability  for  any  negligent 
performance  thereof.  It  is  significant  that  all  of  these  sec- 
tions were  ignored  by  the  Government  at  the  time  of  the 
accident — all  of  which,  increased  the  hazard  to  the  em- 
ployees of  the  contractor.  See : 

"1-1.  This  manual  establishes  the  health  and  safety 
requirements  for  construction  by  contract,  and  is  appli- 
cable to  all  construction  operations  performed  for  the 
Bureau  of  Keclamation  by  its  contractors  and  subcon- 
tractors." 
******* 

"2-4.  Safety  Personnel.  Each  contractor  shall  desig- 
nate a  competent  supervisory  employee  to  effectively 
carry  out  his  health  and  safety  program.  Where  the 
nature  or  size  of  the  job  warrants,  the  Contracting  Offi- 
cer may,  at  his  option,  request  the  contractor  to  employ 
a  fulltime,  qualified  Safety  Engineer." 
******* 

"SAFETY  BELTS  AND  NETS 

7-20.  Employees  working  from  unguarded  heights,  on 
steep  slopes,  or  otherwise  subjected  to  falls  hazardous 
to  life  and  limb,  shall  be  secured  by  safety  belts  and 
lines  or  protected  hy  vse  of  safety  nets.  Safety  nets 
shall  he  used  to  protect  employees  erecting  or  main- 
taining bridges,  or  similar  structures,  or  employed  in 
shafts  on  steep  slopes  where  it  is  not  practical  to  Hie 
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off.'  Safety  nets  shall  he  maintained  abreast  of  the 
operations  in  order  to  provide  effective  protection  for 
the  employees  exposed  to  falls.  [Emphasis  supplied] 

#*##*** 

"9-1.  Before  any  machinery  or  mechanized  ecinipment 
is  put  into  use  on  the  job,  it  shall  be  inspected  and 
tested  by  a  qualified  person  and  determined  to  be  in 
safe  operating  condition,  and  appropriate  for  the  in- 
tended use.  Continued  periodic  inspection  shall  be 
made  at  such  intervals  as  are  necessary  to  insure  safe 
operation  and  proper  maintenance." 

"9-2.  Any  machinery  or  equipment  found  to  be  in  un- 
safe operating  condition  shall  not  be  operated  until  the 
unsafe  condition  is  corrected.  Necessary  precaution 
shall  be  taken  to  assure  that  it  is  not  operated  in  the 
unsafe  condition." 
******* 

''9-25.  Any  guard  or  safety  device  removed  or  made 
ineffective  shall  be  replaced  or  restored  to  safe  oper- 
ating condition  immediately  after  completion  of  work 
which  required  its  removal." 

******* 

"9-29.  Required  Performance  Test  for  Cranes,  Der- 
ricks, Cableways  and  Hoists.  Prior  to  being  placed  in 
operation,  all  power  cranes,  derricks,  cableways  and 
hoists  shall  satisfactorily  complete  a  performance  test 
in  order  to  demonstrate  the  equipment's  ability  to 
safely  handle  and  maneuver  the  rated  loads." 

"c.  Derricks,  Cableways  and  Hoists.  All  derricks, 
cableways  and  hoists,  including  overhead  cranes,  shall 
be  performance  tested  with  a  test  load  weighing  110 
percent  of  the  manufacturer's  rating.  In  testing  cable- 
ways,  the  test  load  shall  be  traveled  to  the  upstream 
and  downstream  limits  of  travel  and  tlioroughly  per- 
formance tested  in  at  least  three  travel  positions,  in- 
cluding the  upstream  and  downstream  limits." 
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"d.  Record  of  Test.  Performance  tests  shall  be  con- 
ducted in  the  presence  of  a  Bureau  representative,  and 
a  report  of  the  test  submitted  to  the  Contracting  Offi- 
cer's representative.  Kefer  to  Figure  19,  Kecord  of 
Test — Mobile  Cranes." 

"9-79.  Hoists  used  to  transport  men  shall  be  equipped 
with  a  fully  enclosed  cage,  provided  with  a  gate.  Sides 
shall  be  11/2  inch  mesh  screen  formed  of  No.  16  U.S. 
gage  wire,  or  equivalent,  and  equipped  with  toeboards." 

******* 

"16-13.  Lumber  used  in  construction  of  platforms, 
ramps,  runways,  temporary  floors,  and  scaffolds  shall 
be  of  good  quality,  sound,  straight-grained,  and  free 
from  shakes,  checks,  dry  rot,  and  large,  loose  or  dead 
knots.  Scaffolds  shall  he  regtdarly  inspected  and  main- 
tained in  safe  condition." 
******* 

"16-19.  Runways,  ramps,  platforms,  and  scaffolds  of 
6  feet  or  more  in  height  above  the  adjoining  surface 
shall  he  effectively  guarded  with  toeboards  and  guard- 
rails." 

"16-20.  Wooden  guardrails  shall  be  rigidly  supported 
at  intervals  not  exceeding  8  feet.  The  height  may  be 
from  36  to  42  inches,  and  intermediate  rails  shall  be 
provided." 

"16-21.  Toeboards  not  less  than  6  inches  in  height  or 
side  screens  shall  be  provided  as  needed  to  protect 
employees  from  falling  objects." 

******* 

"16-25.  Handrails  shall  be  installed  on  all  stairs  with 
four  or  more  risers,  around  all  stairwells,  and  at  stair 
landings.  Where  adequate  protection  is  not  furnished 
by  guardrails,  an  intermediate  rail  or  screen  shall  be 
provided.  Toeboards  not  less  than  6  inches  in  height, 
or  screens,  shall  be  installed  around  stairwells." 
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"17-lG.  Walkways  or  scaffolding  equipped  with  guard- 
rails shall  be  provided  at  the  point  of  placement  in 
walls,  piers,  columns,  etc.,  located  over  10  feet  above 
ground  level." 

******* 

"17-21.  Form  scaffolding  shall  be  designed  and  con- 
structed as  provided  in  Section  XVI,  unless  an  alter- 
nate design  is  specifically  approved  by  the  Contracting 
Officer's  authorized  representative.  All  scaffold'wg  shall 
he  maintained  in  good  repair  and  in  safe  condition.'" 

"18-2.  On  bridges  over  25  feet  in  height  from  the 
ground  level,  rope  safety  nets  shall  he  provided  and 
suspended  below  points  where  men  are  ivorhing.  The 
nets  shall  be  made  of  at  least  I/2  inch-diameter  manila 
rope  with  %  inch-diameter  borders  and  4-  by  4-inch 
mesh.  The  borders  shall  be  provided  with  loops  for 
attachment  to  each  other  or  to  the  structure  frame. 
Nets  shall  be  kept  free  of  materials  and  maintained 
abreast  of  the  operations." 
******* 

"18-14.  All  hoists  and  rigging  shall  be  in  accordance 
with  the  requirements  of  Section  IX,  Machinery  and 
Mechanized  Equipment,  and  Section  XI,  Ropes,  Cables, 
and  Chains."  (Emphasis  supplied) 

See  also  illustrative  pictures  of  scaffold  designs  adopted 
from  the  U.  S.  Corps  of  Engineers.  See  pictures  pointing- 
out  safety  railings,  toeboards,  etc.,  at  pp.  225,  227  of  Ex- 
hibit No.  5, 

Arizona  has  long  since  established  the  rule  applicable 
herein  that  the  trial  court  chose  to  disregard,  see  Arizona 
Binghanipton  Copper  Co.  v.  Dickson,  (1920)  22  Ariz.  163, 
195  Pac.  538,  540: 

"If  the  employer  retains  the  right  of  control,  or — as  in 
this  case — he  agrees  to  furnish  the  instrumentalities 
to  the  contractor  to  be  used  in  his  work,  and  the  latter 
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is  injured  by  reason  of  their  being  defective,  a  differ- 
ent rule  comes  into  play.  The  rule  deducible  from  the 
decisions  is  well  stated  in  14  R.  C.  L.  81,  section  19,  as 
follows : 

'Where  the  employer  reserves  the  rif/ht  to  direct 
the  manner  of  the  performance  of  the  contract  in 
any  particular,  or  where  he  undertakes  to  provide 
any  of  the  instrumentalities,  he  owes  to  the  con- 
tractor and  the  tatter's  employees  the  duty  of 
exercising  reasonable  care  in  respect  to  such  mat- 
ters.' 

"The  reason  for  such  rule  is  that  the  law  imposes 
upon  every  owner  of  premises  the  duty  of  keeping  them 
in  a  reasonably  safe  condition  so  that  anybody  whether 
contractor,  servant,  or  invitee,  lawfully  thereon,  may 
not  be  unduly  exposed  to  danger."  (Emphasis  sup- 
plied) 

On  cross  examination  defense  counsel  elicited  a  very 
cogent  statement  from  appellant  Rodgers  showing  com- 
plete reliance  upon  the  government ;  at  T.P.  313 : 

"Q.  By  Mr.  Westover:  Well,  now  truthfully,  Mr. 
Rodgers,  you  did  not  think  about  whether  the  Gov- 
ernment safety  inspectors  were  inspecting  the  places 
that  you  were  working  or  not,  did  you ;  you  didn't  even 
give  that  any  thought  before  the  accident"? 
A.     Yes,  I  sure  did."  (Emphasis  supplied) 

The  unrefuted  testimony  of  general  foreman  Mark  "Weaver 

clearly  illustrates  the  Government's  interference  with  and 

exercising  of  control  over  the  method  and  manner  of  how 

the  work  was  to  be  executed ;  compare  on  pages  24-25  T.P. : 

"Q.     Prom  your  observation  of  the  Bureau  men,  can 

you  tell  me  with  respect  to  the  inspectors  which  one  of 

them,  or  which  ones  of  them,  or  who  had  safety  as  part 

of  their  duties  in  conjunction  with  otlier  duties? 
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A.  Well,  all  the  inspecfnrs  could  reject  nmythhui 
that  wasn't  safe,  and  they  did. 

Q.     All  the  inspectors? 

A.  But  they  would  o-enerally  get  in  toueh  with  Mr. 
Blake,  and  then  he  in  turn  would  get  in  touch  with  nie. 

Q.  And  I  take  it  that  would  mean  the  grouting  in- 
spectors, the  supervisory  construction  inspectors,  and 
so  forth? 

A.     Right. 

Q.  And  this,  to  your  knowledge,  yon  know  to  he 
part  of  your  duties  in,  conjunction  with  their  regular 
duties? 

A.     I  know  it  to  he  true  that  they  did  this." 

"Q.  By  Mr.  Brewer:  What  did  you  understand 
Mr.  Blake's  job  to  be  with  respect  to  the  dam,  please! 

A.     He  was  the  Safety  ]\Ianagement  Bureau. 

Q.     And  did  you  come  in  contact  with  him  ? 

A.    Yes,  daily. 

Q.     Daily? 

And  you  would  please  tell  us  in  what  respects  you 
came  in  contact  with  him,  what  would  transpire  be- 
tween the  two  of  you  ? 

A.  Well,  if  Mr.  Blake  seen  anything  that  he  figured 
was  unsafe,  he  would  come  to  me  personally  and  ask 
for  it  to  be  corrected. 

Q.  Did  you  have  occasion  to  correct  things  that  he 
would  ask  for! 

A.    Yes. 

Q.  Now,  ivith  regard  to  him  coming  to  you,  hoiv 
often  and  on  what  occasions  woidd  he  come  to  you? 

A.  /  ivoidd  say  that  on  the  average  it  coidd  possihly 
he  twice  a  day. 

Q.  Twice  a  day  he  would  come  to  you  with  regard 
to  soynething  he  ohserved  unsafe? 

A.     /  would  say  on  an  average,  yes. 

Q.  And  as  general  foreman,  would  you  see  that  his 
requests  were  carried  out,  please? 

A.     Yes."  (Emphasis  supplied) 
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Control  and  implementation  of  the  safety  over  the  dam 
was  actively  exercised  by  the  safety  engineer.  See  T.P. 
14-15: 

"Q.  Incidentally,  did  Mr.  Blake  have  any  specific 
items  or  things  that  he  was  more  interested  in  Avith  re- 
gard to  safety  than  any  other  things? 

A.  Yes,  I  would  say  that  Mr.  Blake  was — his  pet 
peeve  was  a  handrail. 

Mr.  Westover:  I'm  sorry,  your  Honor.  What  was 
the  answer? 

The  Witness :     His  pet  peeve  was  a  handrail. 

Q.  By  Mr.  Brewer:  Did  you  have  occasion  to  in- 
stall handrails  at  his  request? 

A.     Yes,  constantly. 

Q.  With  regard  to  the  safety  program  on  the  dam, 
can  you  tell  us  from  your  observation  and  your  position 
as  general  foreman  who  controlled  and  implemented 
the  safety  program  and  instructed  you  to  do  various 
things? 
******* 

The  Witness :  The  Bureau  had  the  final  say  on  our 
safety  program." 

It  is  noteworthy  that  the  Government  safety  management 
officer  not  only  controlled  safety,  but  actually  had  the  re- 
sponsibility over  the  designs,  stresses  and  strains,  general 
rigging,  weight  and  factors  of  safety  "on  equipment  like 
this";  (T.P.  134) 

"Q.  Let  me  ask  you  if  you  said  this  in  your  deposi- 
tion, at  page  36,  line  4 : 

'The  Witness :  It  was  a  practice  of  mine  to  go 
over  to  Merritt-Chapman's  office  and  discuss  it 
with  their  design  engineer  when  they  made  such 
a  contraption,  to  see  what  strains  and  stresses 
would  be  placed  on  it  at  different  times.' 

A.     Yes,  sir. 


35 

Q.  'A  yonnp:  man  over  there  by  the  name  of  Smith 
who  designed  all  such  structures,  and  I  would  confer 
with  Mm  over  there  and  see  that  it  had  a  good  factor 
of  safety.' 

'Question:  TJiat  ivas  a  part  of  your  job  to  do  this, 
I  take  it? 

Answer :     Yes.' 

Then,  at  line  26  of  36, 1  said : 

'But  the  genercd  rigging  and  the  weight  ivould  he 
your  responsihility? 

'Answer:  Yes,  sir.  I  didn't  say  that  I  checked  every 
piece  of  equipment  that  went  down  there,  hut  some- 
thing like  this,  I  would  have  probably  checked  it  over 
with  Smith.' 

"Did  you  give  those  answers  to  that  question? 

A.  I  would  probably  have  checked  it  over,  but  I 
didn't  say  that  I  did,  sir.  I  don't  recall  checking  that 

particular  piece  of  equipment." 

******* 

"Q.  Mr.  Gaulke,  when  the  jumbo  was  placed  down 
in  any  other  area,  was  this  pin  type  of  anchor  setup 
ever  used  before? 

A.     Not  to  my  knowledge,  no. 

Q.  You  check  over  these  designs  to  see  if  they  are 
safe  working  conditions  for  the  personnel,  don't  you! 
'Yes' or 'no'? 

A.  Yes,  at  that  time,  that's  not  always  my  re- 
sponsibility, I  get  other  people  to  do  it.  I  have  their 
assurance  that  things  are  all  right,  but  I  can't  make 
all  inspections  myself.  I'm  not  the — " 

In  reference  to  the  duties  performed  by  Safety  Inspector 
Blake,  Gaulke  testified : 

"Q.  By  Mr.  Brewer:  This  was  his  daily  job,  to 
stop  unsafe  conditions  in  every  place  that  he  went;  is 
that  correct  ? 

A.  Part  of  his  work.  If  you  will  read  his  inspection 
report,  you  will  see  that  he  conducted  safety  meet- 
ings—" (T.P.  123) 
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In   conjunction  with   the   foregoing  testimony,   nmneroiis 
other  examples  of  control  retention  and  work  direction  can 
be  observed  throughout  the  transcript  at  pages  8,  11,  12,  14, 
15,  24,  29,  34,  35,  42,  51,  53,  372-375,  377,  401,  417. 

The  District  Court  case  of  San  Felice  v.  United  States, 
(1958  W.D.  Pa.)  1G2  F.  Supp.  261,  at  263,  succinctly  sets  out 
the  prevailing  rule  of  law  in  comparable  Federal  Tort 
Claims  Act  cases  wherein  the  government  retains  control 
but  then  negligently  fails  to  conduct  and  carry  out  a  proper 
inspection  on  behalf  of  employees  of  an  independent  con- 
tractor : 

"In  addition  even  if  the  court  were  in  error  in  so 
concluding,  another  cogent  reason  exists  upon  which 
the  liability  of  United  States  must  be  fastened.  It  is 
apparent  that  where  the  employer  has  retained  some 
element  of  control  of  the  job,  he  should  be  responsible 
for  the  harmful  consequence  of  its  performance  as  a 
concomitant  of  the  control  retained,  (citing  cases) 

"The  evidence  supports  the  conclusion  that  United 
States  was  at  all  times  the  possessor  of  the  land  by 
and  through  its  construction  engineer,  maintained  con- 
trol of  all  areas  of  Keystone  and  directed  the  work 
to  be  done  and  the  manner  in  which  it  was  to  be  ac- 
complished. That  said  direction  and  control  was  negli- 
gently exercised  and  was  the  proximate  cause  in  bring- 
ing about  plaintiffs'  injuries.  /  am  further  satisfied 
that  the  negligent  conduct  of  Matthew  in  failing  to 
conduct  a  more  assiduous  investigation  and  intensive 
inquiry  from  United  States  engineers  in  view  of  the 
extrahazardous  nature  of  the  work  to  be  conducted, 
was  the  concurrent  contributing  factor  in  the  resulting 
explosion  and  accident."  (Emphasis  supplied) 

Compare  also  Jamison  v.  A.  M.  Byers  Compauii  (1964) 
330  F.2d  657,  660 : 

"Assuming  that  the  defendant  retained  control  over 
Allegheny's  shoring  operation  then  the  instant  case  is 
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well  within  our  holding  in  Quinones  v.  Township  of 
Upper  Moreland,  3  Cir.,  293  F.2d  237   (1961).  There 
the   defendant's   Engineer  was   authorized   to   assure 
compliance,  by  an   independent  contractor,  with   the 
terms  of  a  contract.  It  appeared  from  the  evidence  that 
an  employee  of  the  Engineer  visited  the  job  site  "two 
or  three  times  a  Aveek"  and  that  he  kneAv  the  day  before 
the  accident  that  no  shoring  had  been  done  on  a  partic- 
ular excavation,  but  did  not  order  shoring.  We  upheld 
the  jury's  finding  that  the  Township  was  liable  to  the 
estate  of  a  worker  killed  when  the  excavation  caved  in." 
*'In  doing  so  we  said  at  page  241  of  293  F.2d : 
'What  has  been  said  makes  it  clear  that  there  was 
ample  basis  for  the  jury's  fact-finding  that  Town- 
ship (1)  had  "retained  control"  in  the  performance 
of  McCabe's    [the  in-independant  contractor]   con- 
tract, and  (2)  was  negligent  in  not  having  required 
McCabe  to  shore  the  trench  *  *  *.  Under  the  circum- 
stances here  [this]  constituted  negligence  on  the  part 
of  the  Township.' 

In  Quinones  there  was  'retention  of  control'  couj^led 
with  a  failure  to  properly  exercise  that  control.  Here 
the  jury  found  that  the  defendant  retained  control  and 
did  nothing  to  ascertain  the  condition  of  the  shoring  or 
to  remedy  any  defects  that  it  might  have  known  of." 

In  view  of  the  over-all  gigantic  public  works  project  in 
constructing  this  huge  dam,  the  government  deemed  it 
necessary  to  retain  control  over  the  work  with  full-time 
inspectors  directing  each  phase  thereof  and  in  conjunction 
therewith,  maintained  a  full-time  safety  program  executed 
and  implemented  by  each  government  inspector.  Govern- 
ment control  herein  was  necessary  because  of  the  hazardous 
aspects  of  the  dam,  these  necessitated  a  Government  dam 
engineer  (Anderson)  to  be  assisted  by  some  fifteen  inspec- 
tors concerned  with  safety  and  engineering,  coupled  with 
the  addition  of  two  full  time  safety  inspectors  under  safety 
management  officer  Gaulke  (see  Exhibit  8).  Appellants,  at 
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the  risk  of  a  j^rotracted  brief,  deem  it  necessary  to  cite 
those  salient  portions  of  the  Government  and  independent 
employees'  testimony  pointing  out  the  autonomy  of  control 
which  existed  on  the  dam  as  acknowledged  by  the  Arizona 
Industrial  Commission  and  Merritt-Chapman  &  Scott,  both 
of  whom  were  lulled  into  a  sense  of  security.  Examples  of 
reliance  on  the  Government  can  be  illustrated  by  such  as  the 
safety  net  that  caught  a  falling  ironworker  in  the  east  spill- 
way, continued  enforcement  of  safety  officer  Blake's  pet 
peeve  "handrails"- — that  the  constant  presence  of  inspectors 
and  safety  direction  on  all  phases  of  the  job  created  a  reli- 
ance by  the  workers.  It  was  this  continued  conduct  of  the 
Government  inspectors  and  engineers  that  not  only  created 
reliance  by  Merritt-Chapman  &  Scott,  but  also  by  their 
employees,  and  axiomatically  imposed  liability  on  the  Gov- 
ernment for  the  negligent  performance  of  a  voluntary  duty 
previously  assumed. 

The  uncontradicted  evidence  adduced  is  that  the  Govern- 
ment inspectors  worked  side  by  side  with  the  employees 
of  the  independent  contractor  for  as  much  as  six  hours 
per  day.  (See  also  Exhibit  No.  2,  which  depicts  Govern- 
ment safety  inspectors  side  by  side  with  ironworkers 
on  the  jumbo.)  Wlien  one  takes  into  consideration  the 
magnitude  of  the  dam  and  its  complexities  and  size  thereof, 
it  is  crystal  clear  that  the  Government  intended  to  and  did 
retain  control  over  the  work,  the  engineering,  and  the 
safety  factors  concerning  the  entire  construction  of  the 
dam.  Exliibit  8  in  evidence  readily  discloses  that  safety 
management  officer  Gaulke  was  in  charge  of  the  safety 
management  of  the  dam  and  that  he  was  given  two  full- 
time  assistants  to  coordinate  this  necessary  job  on  such  a 
huge  construction  site.  Gaulke,  by  his  own  testimony,  not 
only  controls  safety  but  also  was  responsible  for  all  devices 
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and  contraptions  "such  as  this  (jumbo)"  for  safety  factors, 
weight,  stresses,  strains,  designs  and  general  rigging. 
Supervisory  construction  engineer  for  the  Government 
Eugene  B.  Anderson,  in  his  deposition  at  page  3  (admitted 
in  evidence)  stated  that  he  had  been  doing  construction 
engineering  worlv  oj?  dants  for  "about  20  years."  His  job 
description  (Ex.  9)  discloses  his  title  as  Supervisory  Con- 
struction Engineer   (Dams) — Representative  Duties: 

******* 

"In  conformance  with  the  Region  4  Safety  Program, 
is  responsible  for  administering  safety  on  the  work 
under  his  direction.  Instructs  and  trains  employees  in 
safe  on-the-job  work  practices.  Investigates  and  re- 
ports on  accidents  occurring  on  work  under  his  direc- 
tion and  takes  necessary  measures  to  have  responsible 
hazards  corrected." 

See  Anderson's  Depo.  pg.  5,  lines  14-through  21. 

"A.     I  had  a  fellow  named  Brown,  and  at  that  time 

I  was  in  charge  of  the — of  all  operations  on  the  dam. 

And  I  had,  oh,  possibly  12,  15  inspectors  vnder  me. 
Q.     Did  part  of  that  inspecting  entail  safety f 
A.     Yes,  all  inspectors  are  interested  in  safety  on 

the  job." 

******* 

Q.  Are  you  supposed  to  not  only  note  it  but  go  look 
for  itf 

A.  Oh,  yes.  We  are  looking  for  it  all  the  time,  oh, 
yes."  (Emphasis  supplied) 

Anderson  inspected  the  pin  many  times  himself  (Depo., 
pg.  19). 

It  is  fundamental  that  Merritt-Chapman  &  Scott  would 
not  have  just  ignored  safety  control  over  the  dam,  which 
by  its  size  alone  caused  the  Government  to  have  fifteen  men 
under  Anderson  and  two  full-time  safety  inspectors  under 
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the  chief  safety  management  officer.  The  idea  that  Merritt- 
Chapman  &  Scott  utilized  a  single  expeditor,  or  errand  boy, 
after  the  accident,  in  lieu  of  these  numerous  Government 
inspectors,  trained  to  implement  safe  procedures  and  work- 
ing conditions,  is  untenable.  The  testimony  of  Anderson 
readily  points  out  that  engineers  are  necessary  in  the  util- 
ization of  hazardous  activities,  compare :  (pg.  22,  Anderson 
Depo.) 

"Q.     Let  me  ask  you  this : 
How  can  you  expect  a  guy  with  a  fifth  or  sixth  grade 
education  to  know  the  dynamics  of  engineering? 
A.    They  won't — 

Mr.  Gormley :     That  is  argumentative. 
The  Witness :     They  won't  hire  engineers  with  fifth 
and  sixth  grade  education." 

The  substantive  law  of  the  state  of  Arizona  controls 
herein.  Rayonier  Inc.  v.  United  States,  352  US  315,  1  L.Ed 
2d  354,  77  S  Ct  374.  That  the  Arizona  Courts  have  adopted 
appellants'  position  hereinabove  stated  is  without  dispute 
in  view  of  the  very  recent  case  law  rendered  by  the  Courts. 
Because  of  the  applicability  of  these  cases,  plaintiffs  feel 
the  necessity  to  quote  extensively  the  pertinent  parts  there- 
in. In  Fhior  Corjjoration  v.  SyJces  (1966)  .—  Ariz.  App , 

413  P2d  270,  the  Court  stated : 

"The  question  remains,  and  is  assigned  as  error  on 
appeal,  as  to  whether  any  negligence  of  Fluor  could 
have  been  the  proximate  cause  of  this  accident.  The 
contention  is  made  that  the  act  of  Graver  employees  in 
using  oxygen  for  ventilation  is  a  superseding  cause, 
thus  cutting  off  any  possible  liability  on  the  part  of 
Fluor.  The  argument  is  made  that  it  might  be  possible 
for  Fluor  to  foresee  that  the  failure  to  provide  proper 
ventilation  might  result  in  asphyxiation,  nausea  or 
similar  injury,  but  that  it  was  not  foreseeable  that 
oxygen  might  be  used  for  ventilation,  thus  causing 
death  by  burning. 
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"There  are  two  ansivers  to  this  contention.  The  first 
is  that,  as  the  quoted  portions  of  the  Restatement 
(Second),  Law  of  Torts,  section  414  indicates,  liahility 
of  a  person  retaining  control  may  arise  if  such  person 
'*  *  *  knoivs  or  hy  the  exercise  of  reasonable  care 
should  know  that  the  subcontractors'  tvork  is  being  so 
done  *  *  *.'  In  this  case,  the  evidence  is  that  the  use 
of  this  oxygen  tank  for  ventilation  had  been  going  on 
for  at  least  six  hours  pi'ior  to  Sykes'  injury.  In  an 
answer  to  an  interrogatory,  which  was  offered  in  evi- 
dence by  the  plaintiff  but  wrongfully  excluded  by  the 
trial  court,  the  defendant  Fluor  admitted  that  the  use 
of  oxygen  for  ventilation  is  '*  *  *  not  considered  *  *  * 
safe  *  *  *'  because  it  '*  *  *  does  support  and  induce 
combustion.'  There  ivas  evidence  that  Fluor  inspectors 
ivere  on  the  job  on  a  daily  basis.  From  this,  the  jury 
might  very  well  find  that  Fluor  should  have  known  of 
the  unsafe  practice  being  followed,  (pp.  274-275). 
******* 

"Fluor  also  complains  of  the  failure  to  give  its  re- 
quested instruction  No.  2,  which  would  have  told  the 
jury,  among  other  things,  that  Fluor  '*  *  *  was  not 
responsible  for  the  acts  or  omissions  of  the  Graver 
Tank  Company,  or  for  the  acts  or  omissions  of  em- 
ployees of  Graver  Tank  Company.'  While  the  defend- 
ant may,  on  retrial,  be  entitled  to  an  instruction  in- 
forming the  jury  that  it  is  not  responsible  generally 
for  the  acts  or  oinissions  of  Graver,  this  must  be  quali- 
fied, if  there  be  evidence  that  Fluor  retained  certain 
control  over  the  activities  of  Graver,  to  permit  liability 
under  the  theory  enunciated  in  section  414  of  the  Re- 
statement (Second),  Torts,  previously  quoted  herein. 
The  instruction  submitted  did  not  contain  this  excep- 
tion and  therefore  we  see  no  error  in  refusing  to  give 
the  instruction,  (pp.  275-276)  (Emphasis  Supplied). 

See  also  Welker  v.  Kennecott  Copper  Company  (1965) 
1  Ariz.  App.  395,  403  P.2d  330,  340-341 ; 
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"There  remains  only  the  contention  of  the  appellant 
that  there  was  sufficient  evidence  of  control  on  the 
part  of  Kennecott  to  submit  a  case  to  the  jury  under 
the  rule  of  law  stated  in  §  414  of  the  Restatement  of 
Torts. 

"Our  Supreme  Court  has  previously  applied  the  law 
of  this  section  to  third  persons.  Matsumato  v.  Arizona 
Sand  and  Rock  Company,  80  Ariz.  232,  295  P.2d  850, 
56  A.L.R.2d  1385  [1956*].  There  is  public  policy  in- 
volved in  the  elimination  of  causes  of  accidents.  The 
division  of  control,  particularly  in  the  area  of  safety 
precautions,  may  have  some  tendency  to  cause  acci- 
dents. The  Court  of  Appeals  of  New  York  has  noted 
this  tendency  in  this  language: 

'Uncertainty  regarding  the  division  of  responsi- 
bility for  safety  precautions  hetiveen  subcontrac- 
tors and  general  contractors  not  only  produces 
litigation  over  accidents  that  have  happened,  hut 
is  probably  a  prime  cause  of  their  happening  in 
the  first  place.'  Wright  v.  Belt  Associates,  Inc.,  14 
N.Y.2d  129,  249  N.Y.S.2d  416,  p.  420,  198  N.E.2d 
590,  pp.  592-593.  [1964] 

"For  the  foregoing  reasons,  this  court  holds  that  the 
duties  outlined  in  §  414  of  the  Restatement  of  Torts  are 
owed  by  the  contractee  to  workmen  on  the  job,  and 
will  proceed  to  consider  whether  Kennecott  retained 
any  controls,  the  failure  to  prudently  exercise  which 
may  have  been  a  proximate  cause  of  this  accident. 

"During  the  testimony,  Kennecott  officials  referred 
to  this  as  a  'turnkey'  job  and  likened  it  to  the  situation 
where  someone  employed  an  independent  contractor  to 
build  a  house  for  him.  To  the  court,  these  analogies 
are  without  foundation  in  the  evidence.  Under  this 
contract,  no  important  employee  could  be  employed 
without  Kennecott's  approval,  the  salaries  to  be  paid 
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to  all  hey  employees  ivere  subject  to  Kennecott's  ap- 
proval, Kennecott  could  discharge  any  employee  on 
the  job,  and  no  drawing  detailing  hoiv  the  ivork  was 
to  be  performed  coidd  be  released  to  the  field  without 
prior  approval  by  Kennecott.  If  Kennecott  were  in- 
terested only  in  results,  many  of  these  controls  are 
unnecessary. 

"The  argument  is  made  that  these  controls  were 
there  to  control  cost.  This  is  undoubtedly  true,  but  the 
fallacy  of  the  argument  is  that  costs  and  safety  are  in- 
extricably related  under  this  contract.  For  instance,  a 
sloping  of  the  banks  in  question  would  have  been  a 
cost  borne  by  Kennecott,  which  additional  cost  might 
have  prevented  this  accident.  Kennecott,  under  this 
contract,  was  in  control  of  whether  these  banks  would 
be  sloped,  both  through  its  control  of  the  detailed  draw- 
ings of  the  work  and  its  control  over  the  safety  engi- 
neer, whose  selection  was  specifically  made  subject  to 
Kennecott  approval  and  could  be  discharged  at  any  time 
by  Kennecott.  The  basic  instability  of  the  subject  soil 
was  well  known  to  Kennecott  and  it  was  well  qualified 
to  draAv  conclusions  as  to  whether  excavations  should 
have  been  sloped  and/or  shored.  This  court  holds  that 
under  the  facts  of  this  case,  the  jury  might  have  found 
that  Kennecott  ivas  negligent  in  exercising  its  control 
over  the  details  of  the  excavation  work  and/or  over 
the  safety  program,  and  that  such  negligence  was  one 
of  the  causes  of  this  accident.  (Emphasis  Supplied) 

2.  The  Trial  Court  Erred  in  Refusing  to  Consider  Liability  on  the 
Part  of  the  Government  for  the  Negligent  Performance  of  a 
Voluntary  Duty  Which  Increased  the  Hazards  to  the  Employees 
of  Merritt-Chapman  &  Scott. 

Plaintiffs'  action  is  based  upon  careless  and  negligent 
acts  of  the  government  in  view  of  their  control  of  the  work, 
engineering,  and  safety  program  implemented  in  conjunc- 
tion  therewith.   The   learned  Justice   Cardozo   succinctly 
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spelled  out  the  "Good  Samaritan"  doctrine  in  Glanzer  v. 

Shepard,  233  N.Y.  236,  135  N.E.  275,  276,  23  A.L.R.  1425, 

when  he  said : 

"It  is  ancient  learning  that  one  who  assumes  to  act, 
even  though  gratuitously,  may  thereby  become  subject 
to  the  duty  of  acting  carefully,  if  he  acts  at  all." 

See  also :  38  Am.  Jur.,  Neg.  sec.  17 ;  5  Harvard  Law  Review 
222.  This  doctrine  has  also  been  recognized  in  Arizona,  see 
Taijlor  V.  Roosevelt  In:  Dist.,  72  Ariz.  160,  232  P.2d  107, 
110: 

"*  *  *  It  is  the  law  that  if  one  who  is  under  no  duty  to 
another  to  protect  him  in  person  or  property  volun- 
tarily assumes  such  a  duty,  he  must  perform  it  in  a 
reasonably  careful  manner,  and  while  he  is  not  bound 
to  continue  that  duty  permanently  he  must  see  that 
reasonable  notice  is  given  if  he  intends  no  longer  to 
perform  it.  Cummings  v.  Henninger,  28  Ariz.  207,  236 
P.  701,  41  A.L.R.  207 ;  Owl  Drug  Co.  v.  Crandall,  52 
Ariz.  322,  80  P.2d  952,  120  A.L.R.  1521." 

Arizona  adheres  to  the  vieAvs  of  the  Restatement  of  Torts 
{MacNeil  v.  PerUns,  84  Ariz.  74,  324  P.2d  211;  Serrano  v. 
Kenneth  A.  EtJiridge  Contracting  Co.,  2  Ariz.  App.  473,  409 
P.2d  757) ; 

a*  *  *  ^-j^^  Qj^g  ^^,jjQ  gratuitously  renders  services  to 
another,  *  *  *  is  subject  to  liability  for  bodily  harm 
caused  to  the  other  by  his  failure,  while  so  doing,  to 
exercise  such  competence  and  skill  as  he  possesses" 
§323(1)  Restatement  of  Torts  2d. 

The  most  exhaustive  case  delving  fully  into  every  aspect 
of  negligence  resulting  from  a  voluntary  undertaking  is 
Nelson  v.  Union  Wire  Rope  Corporation,  (111.  1964),  199 
N.E.2d  769,  starting  at  774: 
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''*  *  *  As  is  sllo^\^l  by  defendant's  own  citation  of 
autlioritA-,  vie,  "^Idnvieh  v.  Greater  New  York  Mutual 
Insurance  Co.,  80  N.J.  Super.  15,  192  A.  2d  596,  plain- 
tiffs, to  support  their  actions,  had  only  to  show  (1) 
that  defendant  undertook  to  make  safety  inspections 
and  to  render  safety  en,s:ineerin2;  services  under  cir- 
cumstances which  created  a  duty  on  defendant,  owed 
to  plaintiffs,  to  perform  its  undertaking  with  due  care, 
and  (2)  that  the  gratuitous  undertakings  were  negli- 
gently ])erformed,  such  negligence  resulting  proxi- 
mately in  plaintiffs  deaths  and  injuries  [citing  cases] 
*  *'  *  It  is  this:  that  in  all  cases  in  ivMcJi  any  person 
uiulertakes  the  performance  of  an  act,  ivhich,  if  not 
done  with  care  and  skill,  ivill  he  highly  dangerous  to 
the  persons  or  lives  of  one  or  more  persons,  knoivn  or 
unknown,  the  law,  ipso  facto  imposes,  as  a  public  duty, 
the  ohligafion  to  exercise  such  care  and  skill."  *  *  * 
"While  recently  analyzing  the  Van  Winkle  case  in 
Viducich  v.  Greater  New  York  Mutual  Insurance  Co., 
80  N.J.  Super.  15,  192  A.2d  596,  a  New  Jersey  appeals 
court  again  manifested  the  view  that  the  repeated  in- 
spections and  the  furnishing  of  certificates  for  the 
guidance  of  Ivanhoe's  engineer  ivere  circumstances 
which  created  a  duty  upon  the  insurer  to  y^ispect  tvith 
due  care.''  (Emphasis  supplied) 
******* 

"Defendant's  duty  here  did  not  arise  by  virtue  of  its 
control,  or  right  to  control,  the  equipment,  and  neither 
did  it  arise  as  the  result  of  any  relationship  with  Auch- 
ter  or  its  employees.  The  duty  arose,  rather,  by  opera- 
tion of  laiv  from  defendant's  oivn  independent  and 
gratuitous  course  of  conduct.  Moreover,  plaintiffs' 
charges  of  negligence  are  not  based  upon  a  defect  in 
the  equipment  or  upon  conduct  of  Auchter's  employees, 
but  upon  defendant's  negligent  performance  of  its  gra- 
tuitous undertaking.  The  Smith,  Pabst  and  Van  Winkle 
cases,  as  well  as  Triolo  v.  Frisella,  3  Ill.App.2d  200, 
121  N.E.2d  49,  are  a  complete  rejection  of  any  concept 
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that  control  of  the  premises  where  negligence  occurs  is 
essential  to  the  liability  of  a  gratuitous  actor."  (Em- 
phasis supplied) 

"*  *  *  This  theory  hoivever,  either  overlooks  or  misap- 
prehends tliat  defendant  was  charged  with  misfeasance, 
to-wit,  that  it  gratuitously  undertook  to  make  safety 
inspections  of  the  equipment,  and  practices  of  its  in- 
sured, and  that  it  had  'carelessly  and  negligently  per- 
formed the  said  inspections  on  a  certain  elevator,  or, 
hoist  so  tliat  as  a  direct  and  proximate  result  thereof 
certain  plaintiffs  were  injured  and  decedents  of  certain 
plaintiffs  killed'  Defendant  was  not  charged  with  lia- 
bility for  omitting  to  preform  an  undertaking  which 
plaintiffs  or  Auchter  expected  or  relied  upon  it  to  un- 
dertake, (see:  United  States  v.  DeVane  (5th  Cir.),  30G 
F.2d  182,  183;  Restatement  of  Torts,  §325)  hut  was 
charged  with  having  undertaken  to  perform  safety  in- 
spections, a  lawful  act,  and  with  having  done  so  care- 
lessly and  negligently.  (See:  Smith  v.  American 
Employers'  Ins.  Co.,  102  N.H.  530,  163  A.2d  564; 
Restatement  of  Torts,  §323(1).)  By  undertaking  to 
act  defendant  became  subject  to  a  duty  with  respect  to 
the  manner  of  performance.  [Citing  cases]"  [Emphasis 
supplied] 

See  also :  Bollin  v.  Elevator  Const,  db  Repair  Co.,  361  Pa.  7, 

63  A.2d  19. 
Under  the  facts  of  this  record,  appellee.  United  States,  is 

liable  for  its  negligence.  See  Indian  Towing  Co.  v.  United 

States,  (1955)  350  U.S.  61,  68, 100  L.Ed.  48,  56,  76  S.Ct.  122: 
"The  Coast  Guard  need  not  undertake  the  lighthouse 
service.  But  once  it  exercised  its  discretion  to  operate 
a  light  on  Chandeleur  Island  and  engendered  reliance 
on  the  guidance  afforded  by  the  light,  it  was  obligated 
to  use  due  care,  to  make  certain  that  the  light  was  kept 
in  good  working  order;  and,  if  the  light  did  become 
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extinguished,  then  the  Coast  Guard  was  further  ohli- 
gated  to  use  due  care  to  discover  this  fact  and  to  repair 
the  light  or  give  warning  that  it  was  not  functioning. 
If  the  Coast  Guard  failed  in  its  duty  and  damage  was 
thereby  caused  to  petitioners,  the  United  States  is 
liable  under  the  Tort  Claims  Act." 

See  also:  Rayonier  v.  United  States,  352  U.S.  315,  1  L.Ed. 
354,  77  S.Ct.  374;  United  States  v.  Gavagan,  280  F.2d  319; 
United  States  v.  DeVane  (1962),  306  F.2d  182;  United 
States  V.  Lawter,  (5  CCA.  1955),  219  F.2d  559,  at  page 
562 ;  and  38  Am. Jur.  "Negligence",  §  17 ;  Eestatment,  Torts, 
2d  §§  323,  324. 

Therefore,  by  operation  of  law,  it  is  elementary  that  the 
defendant  Government,  by  virtue  of  the  facts  herein,  auto- 
matically become  liable  for  its  negligence  by: 

1.  Failing  to  take  appropriate  steps  to  rectify  the  haz- 
ardous rigging  of  the  jumbo  as  was  chief  safety  management 
officer  Gaulke's  job  pursuant  to  his  own  testimony.  See  also 
United  States  Department  of  Reclamation  Safety  Require- 
ments : 

*'9-l.  Before  any  machinery  or  mechanized  equipment 
is  put  into  use  on  the  job,  it  shall  be  inspected  and 
tested  by  a  qualified  person  and  determined  to  be  in 
safe  operating  condition,  and  appropriate  for  the  in- 
tended use.  Continued  periodic  inspection  shall  be 
made  at  such  intervals  as  are  necessary  to  insure  safe 
operation  and  proper  maintenance. 

"9-2.  Any  machinery  or  equipment  found  to  be  in  un- 
safe operating  condition  shall  not  be  operated  until  the 
unsafe  condition  is  corrected.  Necessary  precaution 
shall  be  taken  to  assure  that  it  is  not  operated  in  the 
unsafe  condition." 

In  all  candor,  Government  supervision  construction  engi- 
neer Anderson  deplored  the  method  of  rigging  and  voiced 


48 
his  expert  opinion  as  to  its  hazardous  features,  which  lie 
claimed  he  was  not  aware  of  said  conditions  in  spite  of  his 
repeated  inspections  pursuant  to  the  duties  outlined  in  his 
job  description  (Ex.  9  in  evidence). 

2.  The  Government's  unexcused  failure  to  enforce  on 
thin  occasion,  as  opposed  to  its  former  regular  practices  of 
rectifying  the  per  se  violations  of  safety  practices  and  rules 
and  regulations  requiring  nets,  guardrails,  handrails  and 
toeboards  on  the  jumbo.  (See  Exhibit  5 — United  States  De- 
partment of  Interior  Safety  Requirements  by  Contract; 
Exhibit  14 — General  Construction  Safety  Code  of  the  Indus- 
trial Commission  of  Arizona). 

3.  One  Who  Employs  an  Independent  Contractor  to  Do  Work 
Which  Should  Be  Recognized  as  Containing  Conditions  of  an 
Unreasonable  Risk  of  Bodily  Harm  Unless  Special  Precautions 
Are  Taken,  Is  Subject  to  Liability  to  the  Employees  of  the 
Independent  Contractor  for  the  Failure  to  Take  Such  Pre- 
cautions. 

It  nmst  be  conceded  that  working  on  a  scaffold  500  feet 
above  the  floor  of  the  Colorado  River  is  hazardous.  This 
inherently  dangerous  situation  was  readily  apparent  to  the 
Bureau  of  Reclamation  when  they  revised  their  chief  safety 
management  officers'  duties,  see  Exhibit  8 : 

"The  dam  is  now  about  500  feet  above  the  river.  This 
great  height  increases  the  hazard  to  workmen  from 
possible  falls  and  injury  to  workmen  below  from  fall- 
ing objects.  *  *  *  In  recognition  of  these  factors,  the 
safety  program  of  necessity  has  been  broadened  to 
such  an  extent  that  proper  administration  reciuires  the 
function  to  be  placed  at  an  administrative  level  with 
the  Safety  Officer  reporting  directly  to  the  Project 
Construction  Engineer.  *  *  *" 

Therefore,  in  view  of  the  foregoing  and  the  evidence  pre- 
sented, it  was  incumbent  upon  the  defendant  Government  to 
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take  steps  to  rectify  the  perilous  situation  then  existing; 
see  Umted  States  v.  White  (CCA.  9th  Cir.)  211  F.2d  79. 
See  also:  United  Airlines  Inc.  v.  Wiener  (CCA.  9th  Cir. 
1964)  335  F.2d  379. 

The  court  ruled  in  Hopson  v.  United  States  (1956,  D.C 
Ark. )  136  F.  Supp.  804  that  the  claimant,  who  had  been  em- 
ployed by  an  independent  contractor,  was  killed  while  work- 
ing in  the  depot,  assisting  the  operator  of  a  joinder  machine 
to  remove  the  inhibitor  strips  from  a  substance  known  as 
"ballistite."  In  concluding  that  the  "discretionary  function" 
exception  was  inapplicable,  the  court  said  that  if  the  navy 
inspectors  employed  by  the  Government  in  the  depot  were 
guilty  of  negligence  causing  the  employee's  death,  the  claim 
would  not  be  barred. 

It  has  universally  been  held  that  owners  of  premises  owe 
the  duty  of  care  to  employees  of  independent  contractors 
in  the  performance  of  a  non-delegable  duty  when  the  owner 
is  put  on  notice  of  a  dangerous  condition  of  his  premises. 
Compare  Schwartz  v.  Mcrola  Bros.  Construction  Corp.,  290 
N.Y.  145,  48  N.E.  2d  299,  302  and  cases  cited  therein.  Thus, 
when  the  jumbo  slipped  just  seven  days  prior  to  appellants' 
severe  accident,  the  Government  therefore  was  totally  aware 
of  this  hazardous  condition.  They  did  inspect  the  jumbo, 
however,  they  did  not  make  any  changes  in  the  rigging  and 
safety  features  until  after  it  fell  the  second  time  on  April 
15,  1964  with  appellants  aboard  (T.R.  44,  129).  Compare 
the  California  Supreme  Court  case  of  Knntz  i-.  Del  E.  Webb 
Construction  Company,  18  Cal.  Rptr.  527,  368  P.2d  127, 
wherein  it  was  held  that  the  general  contractor's  knowledge 
that  ironworkers  are  normally  ex^Dosed  to  dangers  and 
owed  a  duty  to  warn  ironworkers  working  at  story  levels 
or  to  take  corrective  steps  to  keep  the  premises  reasonably 
safe  for  ironworkers  to  utilize,  and  further  held  that  it  was 
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immaterial  that  the  danger  could  have  been  due  in  part  to 
the  negligence  of  another  contractor  working  on  the  prem- 
ises ;  see  also  the  Kestatement  of  Torts,  Section  449. 

The  lower  court's  consideration  of  the  "form"  contract 
between  the  Government  and  the  independent  contractor 
should  have  had  no  bearing  in  this  case  since  plaintiffs  were 
strangers  to  that  contract  and  the  Government  cannot,  after 
committing  a  negligent  act,  hide  behind  the  skirts  of  such 
a  neljulous  argument.  See  BoUin  r.  Elevator  Const.  S 
Repair  Co.,  361  Pa.  7,  63  A.2d  19,  21: 

"*  *  *  In  construing  tlie  policy  the  court  said :  that  it 
was  plain  that  the  defendant  company  was  in  nowise 
obligated  by  its  contract  to  make  any  inspections  what- 
ever; it  acquired  the  right  to  do  so  when  it  chose  to  do 
so,  and  if  it  had  altogether  refrained  from  making  an 
inspection,  it  would  seem  clear  that  it  would  have  in- 
curred no  responsibility  either  to  the  assured  or  to  the 
plaintiff.  But  the  defendant  having,  in  the  exercise  of 
its  volition,  made  repeated  inspections  of  the  boiler 
and  furnished  the  required  certificates,  no  one  could 
doubt  that,  by  this  course  of  action,  a  duty  was  imposed 
on  it,  by  operation  of  the  contract  itself,  to  act  with 
ordinary  care  and  skill,  both  with  respect  to  its  inspec- 
tion and  its  certificate  and  that  there  could  be  no  room 
to  doubt  that,  for  the  proximate  damages  occasioned  by 
the  absence  of  such  care  and  skill,  the  defendant  would 
be  answerable  to  the  assured  under  the  contract.  The 
court  further  said,  in  regard  to  the  plaintiff  who  was  a 
stranger  to  the  contract,  that  there  was  a  broader 
ground  on  which  the  case  could  be  based.  It  was  that, 
in  all  cases  in  which  any  person  undertakes  the  per- 
formance of  any  act  which,  if  not  done  with  care  and 
skill,  will  be  highly  dangerous  to  the  safety  of  persons, 
known  or  unknown,  the  law,  ipso  facto,  imposes  as  a 
public  duty  the  obligation  to  exercise  such  care  and 
skill." 
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The  reasoning  behind  the  foregoing  is  set  forth  in 
Sheridan  v.  Aetna  Casualty  S  Snretij  Co.,  3  Wash.  2d  423, 
100  P.2d  1024,  1031,  wherein  the  plaintiff  fell  in  an  elevator 
sliaft  and  brought  suit  against  the  owners  of  the  building; 
the  court  held  as  follows : 

u*  *  *  -g^^^  j?Qj.  jjgi^j^gj.  ii^Q  nonperformance  nor  the 
malperforniance  of  a  positive  duty  can  one  escape  re- 
sponsibility, whether  that  duty  is  imposed  by  contract 
or  by  general  obligation,  for  under  any  and  all  cir- 
cumstances it  is  the  essence  of  negligence  to  omit  to  do 
something  which  ought  to  be  done. 

"In  Anderson  v,  London  Guarantee  &  Accident  Co., 
295  Pa.  368,  145  A.  431,  433,  it  is  said  by  the  court  that 
one  controlling  the  operation  of  a  boiler  is  bound  to 
make  reasonable  inspection  to  guard  against  explosions 
which  may  cause  injuries  to  his  own  employees  or  to 
third  parties,  and  that  this  responsibility  may  be  en- 
forced against  an  insuring  company,  citing  the  A'an 
Winkle  case,  and  continues:  'But  the  right  of  such  an 
indemnitor  to  inspect  does  not  impose  upon  it  a  duty 
to  do  so,  though,  if  it  sees  fit  to  exercise  the  privilege, 
it  becomes  responsible  for  the  negligence  of  those  ap- 
pointed to  supervise  (Hartford  Steam  Boiler  Ins.  Co. 
v.  Pabst  Brewing  Co.  [7  Cir.],  201  F.  617,  Ann.  Cas. 
1915A,  637),  if  it  fails  to  put  in  charge  competent  in- 
dividuals (Anderson  v.  Hays  Mfg.  Co.,  207  Pa.  106, 
56  A.  345,  63  L.R.A.  540).'"  [Emphasis  supplied] 

It  is  evident  that  in  the  assumption  of  the  safety  program 
and  control  the  work  on  its  own  dam,  the  Government 
lulled  the  safety  department  of  the  Arizona  Industrial  Com- 
mission, the  contractors,  the  subcontractors  and  the  em- 
ployees thereof,  to  wit:  Plaintiffs  Roberson  and  Rodgers, 
into  a  sense  of  false  security  when  in  fact  a  hazardous  and 
dangerous  situation  existed.  See:  Sheridan  v.  Aetna  Cas- 
ualty dj  Surety  Co.,  supra,  at  page  1032  of  100  P.2d : 
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"*  *  *  But,  assmning  reports  to  have  been  made  to  the 
city  by  that  company  of  the  elevator's  condition,  the 
fact  does  not  exculpate  the  appellant.  7^6-  report.^  migltf 
ivell  he  found  by  the  jury  to  have  lulled  the  huilding 
departtnent  of  the  city  into  a  sense  of  security,  in  re- 
spect to  the  elevator,  and  that  the  reports  ivere  causes 
contributing  proximately  to  respondent's  injury.''  [Em- 
phasis supplied] 

4.  The  Lower  Court  Erred  in  Refusing  to  Admit  Into  Evidence 
the  Manual  of  Accident  Prevention  in  Construction,  When 
Said  Manual  Is  the  Recommended  Guide  in  Establishing  Safely 
Practices  for  Construction  Work. 

Under  the  circumstances  of  this  case,  the  manual  of  acci- 
dent prevention  in  construction  should  have  been  admitted 
as  some  evidence  of  the  appropriate  standard  of  care  to  be 
utilized  on  the  Glen  Canyon  Dam  in  Page,  Arizona.  The 
rejection  of  plaintiff's  Exliibit  15,  in  evidence,  contradicts 
the  United  States  Department  of  Interior,  Bureau  of  Recla- 
mation— Safety  Requirements  for  Construction  by  Con- 
tracts, (Exhibit  5  in  evidence)  which  states  on  page  1 
thereof : 

"1-4.  It  is  recommended  that  the  Manual  of  Accident 
Prevention  in  Construction,  published  by  the  Asso- 
ciated General  Contractors  of  America,  be  used  as  a 
guide  in  establishing  safe  practices  for  construction 
work." 

See  also:  Fluor  Corp.  v.  Bhch  (9th  Cir.  1964),  33S  F.2d 
830. 

It  is  note-worthy  that  §  14-8  therein  prominently  displays 
a  U.  S.  Army  Corps  of  Engineers  picture  of  how  safety  nets 
should  be  provided.  Other  important  features  are  as  fol- 
lows : 

1.  §  14-5 — a  lengthy  discription  on  where  safety  nets  are 
required  and  how  they  should  be  installed. 
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2.  §  15-2 — displays  a  picture  of  scaffolds  and  sets  forth 
a  criteria  for  inspection  thereof. 

3.  ;^  15-8.3 — sets  forth  various  types  of  scaffold  ma- 
chines for  lowering  and  raising  scaffolds,  stating  "the  lock 
and  winch  mechanism  should  he  maintained  in  first-rate 
operating  condition  at  all  times  and  should  he  inspected 
frequently". 

4.  §  15-8.4 — Installation  of  guardrails. 

5.  i?  15-8.5— Installation  of  toehoards. 

A  casual  perusal  of  the  manual  of  accident  prevention  in 
construction  readily  discloses  why  the  government  recom- 
mends the  use  of  this  manual  since  it  contains  numerous 
pictorial  illustrations  which  would  have  readily  acted  as  a 
guide  to  any  one  of  the  18  inspectors  had  they  merely  chosen 
to  leaf  through  its  contents. 

Ironically  enough,  safety  management  officer  Gaulke  pos- 
sessed this  text,  (T.P.  405-406) : 

"Mr.  Brewer:     Might  we  have  the  bailiff  show  the 
witness  No.  15  for  identification? 
(Handed  to  witness) 

Q.     By  Mr.  Brewer:     Have  you  ever  seen  this  type 
of  hook  before,  please,  sir?  * 

A.    Yes. 

Q.     You  have  one  in  your  possession  ? 
A.     Yes  sir. 

Q.     You  utilize  it  in  your  safety  work  ? 
A.     I  use  it  for  reference." 
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5.  The  Court  Erred  in  Amending  the  Proposed  Order  for  the 
Judgment,  and  Amending  Its  Judgment  Without  Finding  as  a 
Fact,  That  if  It  Were  Necessary  for  the  Court  to  Determine 
the  Question  of  Contributory  Negligence  of  the  Plaintiffs,  and 
Reach  a  Conclusion  in  This  Respect,  That  It  Would  Conclude 
That  the  Plaintiffs  Were  Guilty  of  Contributory  Negligence 
in  Working  on  the  Jumbo,  Without  the  Use  of  Safety  Belts 
for  the  Reasons  That  There  Was  Absolutely  No  Evidence 
Presented  in  Plaintiffs'  Presentation  of  the  Evidence  That  the 
Failure  of  the  Plaintiffs  to  Wear  Safety  Beits  Was  Negligence, 
but  Rather  That  It  Was  Cusil^omary,  Proper,  Necessary,  end 
Safer  Not  to  Wear  Same  WhiSe  Working  on  the  Jumbo,  Nor 
Was  There  Anything  to  Even  Attach  Safety  Belts  to  Since 
the  Handrails  and  Hook-on  Rails  Had  Been  Removed  and 
Never  Replaced  and  That  Safety  Nets  Had  always  Been 
Used  to  Afford  Protection  and  Mobility  While  on  the  Jumbo. 
Further,  That  This  Defense  Is  Not  Available  Under  the 
Hazardous  Occupations  Statutes  of  Arizona,  A.R.S.  §§  23- 
805;  Further,  That  the  Proximate  Cause  of  the  Injuries  Sus- 
tained by  the  Plaintiffs  as  Conclusively  Shown  by  the  Evidence 
to  Have  Been  the  Faulty  Inspection  and  Lack  of  Enforcement 
of  Safety  Requirements  by  the  Defendant  United  States 
Government,  and  Not  the  Failure  of  the  Plaintiffs  to  Wear 
Safety  Belts  While  Working  on  the  Jumbo. 

It  is  unrefuted  by  every  witness  that  testified  concerning 
safety  belts  that  they  could  not  be  used  because : 

1.  There  were  no  hook-on  rails,  hand  rails  or  guard  rails 
to  attach  a  safety  belt  to  at  the  time  of  the  accident,  since 
they  had  been  removed  and  never  replaced. 

2.  That  it  was  impractical  and  impossible  to  work  on 
the  jumbo  tied  to  a  short  piece  of  rope. 

3.  That  safety  belts  had  never  been  utilized  before  and 
safety  nets  were  always  used  in  the  east  spill-way  and  in 
the  west  spill- way  after  the  accident. 

4.  That  Government  inspectors  who  were  on  the  jumbo 
all  day  long  (T.P.  160)  never  utilized  safety  belts.  (Com- 
pare T.P.,  pgs.  17,  46,  47,  48,  56,  68,  100,  284,  287,  304,  361, 
372,  375,  416,  417,  430,  431  and  432). 
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See  also  the  Bureau  of  Reclamation  Safety  Requirements 
for  Construction  by  Contract  §  7-20 : 

"*  *  *  Safety  nets  shall  be  used  to  protect  employees 
erecting  or  maintaining  bridges,  or  similar  structures, 
or  employed  in  shafts  on  steeps  slopes  where  it  is  not 
practical  to  'tie  off.'  Safety  nets  shall  be  maintained 
abreast  of  the  operations  in  order  to  provide  effective 
protection  for  the  employees  exposed  to  falls." 

It  is  crystal  clear  that  the  Government  was  negligent  in 
not  maintaining  the  safety  de\aces  used  in  the  east  spill- 
way, such  as  handrails,  hook-on  rails,  toeboards  and  screen- 
ing as  depicted  in  Exhibit  2  in  evidence  (photograph  taken 
in  the  east  spill-way  of  jumbo). 

There  was  absolutely  no  evidence  whatsoever  that  plain- 
tiffs were  guilty  of  any  contributory  negligence,  and  there- 
fore, tlie  court  should  not  have  speculated  in  his  amended 
order  for  judgment  as  to  same.  That  plaintiff  Rodgers  testi- 
fied that  it  would  be  impossible  to  use  a  safety  belt  (T.P. 
432). 

Therefore  in  light  of  the  foregoing  when  there  is  no 
evidence  of  contributory  negligence  there  should  have  been 
no  mention  thereof.  See  Sax  v.  Kopebnan  (1964),  96  Ariz. 
394,  396  P.2d  17. 

Assuming,  but  not  conceding,  that  plaintiffs  were  guilty 
of  contributory  negligence  this  defense  would  not  be  avail- 
able. Compare  A.R.S.  23-805  which  negates  this  defense  by 
comparative  negligence. 

See  §  23-803  A.R.S. 

"The  following  occupations  are  hazardous  within 
the  meaning  of  this  article: 

"4.  The  operation  of  elevators,  elevating  machines, 
derricks  or  hoisting  apparaUis  used  ivifhin  or  on  the 
outside  of  a  bridge,  building  or  other  structure  for 
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conveying  materials  in  connection  -with  the  erection 
or  demolition  of  the  bridge,  building  or  structure. 

"5.  All  work  on  ladders  or  scaffolds  of  any  kind 
elevated  twenty  feet  or  ?nore  above  the  ground  or  floor 
beneath  used  in  the  erection,  construction,  repair,  paint- 
ing or  alteration  of  a  building,  bridge,  structure  or 
other  ivork  in  which  a  ladder  or  scaffold  is  used."  [Em- 
phasis supplied] 

See  also:  Article  18,  Section  7,  Arizona  Constitution. 

The  proximate  cause  of  the  plaintiffs'  injuries,  is  the 
negligence  of  the  Government  in  failing  to  exercise  proper 
care  in  inspecting  and  checking  the  rigging  on  the  jumbo 
for  stress  and  strains,  weight  factors,  design,  and  safety 
factors  as  was  Gaulke's  job;  and  in  addition  thereto,  the 
Government  failed  to  maintain  the  safety  devices  on  the 
jumbo  that  had  previously  been  installed  and  replaced  on 
numerous  occasions  prior  to  appellants'  accident  all  of 
which  increased  the  hazards  to  plaintiffs. 
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CONCLUSION 

Upon  all  of  the  grounds,  and  for  all  the  reasons  set  forth 
hereinabove,  it  is  respectfully  submitted  that  the  Findings 
of  Fact  and  Conclusions  of  Law  and  Judgment  of  the  Dis- 
trict Court  appealed  from  should  be  reversed  and  re- 
manded Avitli  instructions  to  reinstate  plaintitTs'  complaint 
and  to  direct  the  parties  to  proceed  to  trial  thereon  in  con- 
formance with  the  applicable  rules  of  law. 

Respectfully  submitted 

Mark  Wilmer 
Charles  M.  Brewer 
Daniel  C.  Olney 

Attorneys  for  Appellatits, 
Boherson  and  Rodgers 

By     Charles  M.  Brewer 

CERTIFICATION 

I  certify  that,  in  connection  with  the  preparation  of  this 
brief,  I  have  examined  Rules  18  and  19  of  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit,  and  that,  in  my 
opinion,  the  foregoing  brief  is  in  full  compliance  with  those 
rules. 

Charles  M.  Brewer 
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Appendix 

DEFENDANT'S  AND  THIRD-PARTY 
PLAINTIFF'S  EXHIBITS 


For  In 

Ident.      Evidence 


None 


THIRD-PARTY  DEFENDANT'S  EXHIBITS 

For  In 

Ident.  Evidence 

AA — Records  of  the  Industrial  Commission  of  the 
State  of  Arizona  with  respect  to  the  claims  of 

plaintiffs,  Jack  Roberson  and  William  Rodgers  T.R.  33 
BB— 

CC— Statement  of  Guy  M.  Lewis 68  69 

DD— Photograph   73 

EE— Photograph  73 

FF— Photograph  74  75 

GG— Drawing  248  250 


Nos.  20832,  20833  and  20834 
In  the 

United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


Jack  Roberson  and  William  Rodgers, 

Appellants, 

vs. 


United  States  of  America, 


Appellee. 


United  States  of  America, 


Appellant, 


vs. 


Merritt-Chapman  &  Scott  Corporation, 

Appellee. 

Merritt-Chapman  &  Scott  Corporation, 

Appellant, 

vs. 


United  States  of  America, 


Appellee. 


No.  20832 


No.  20833 


No.  20834 


Opening  Brief  of 
Merritt-Chapman  &  Scott  Corporation 


FILED 


O'Connor,  Cavanagh,  Anderson, 

Westover,  Killingsworth  &  Beshears       nrp       -,  4^^^ 

By    John  H.  Westover  ^^^       ^  '^05 

2727  North  Central  Avenue 

Phoenix,  Arizona  VVM.   B.   LUCK.   CLERK 

Attorneys  for  Merritt-Chapman 
S  Scott  Corporation 

SORG  PRINTING  COMPANY  OF  CALIFORNIA,    346   FIRST  STREET.    SAN  FRANCISCO     94105 


i 


SUBJECT  INDEX 

Page 
Jurisdiction    2 

Summary  of  Argument  3 

Arguments  4 

A.  The  Appeal  of  the  Plaintiffs- Appellants  and,  Therefore, 
the  Appeal  of  the  Government  Must  Fail,  since  the  Gov- 
ernment Owed  No  Duty  to  the  Plaintiffs-Appellants 
Upon  Wliich  Liability  for  Negligence  Can  Be  Predicated      4 

B.  Merritt-Chapman  &  Scott  Corporation  Cannot  Be  Liable 
to  the  Plaintiffs  Because  of  Its  Immunity  from  Suit  by 
the  Plaintiffs- Appellants.  The  Government,  Having  Paid 
for  the  Workmen 's  Compensation  Insurance  Giving  Rise 
to  Merritt-Chapman  &  Scott  Corporation's  Immunity,  Is 
Entitled  to  the  Same  Immunity  12 

C.  The  Government  Cannot  Recover  from  Merritt-Chapman 
&  Scott  Corporation  on  a  Theory  of  Common  Law  In- 
demnity       14 

D.  Under  the  Workmen's  Compensation  Act  of  the  State 
of  Arizona,  Merritt-Chapman  &  Scott  Corporation  Is 
Immune  from  Suit  by  Its  Employees,  and  Such  Im- 
munity Prohibits  Any  Action  by  the  Government 
Against  Merritt-Chapman  &  Scott  Corporation  Based 
Upon  Injuries  to  the  Employees  of  Merritt-Chapman  & 
Scott  Corporation  19 

E.  No  Specific  Contract  of  Indemnity  Against  the  Negli- 
gence of  the  Government  Existed  Between  the  Govern- 
ment and  Merritt-Chapman  &  Scott  Corporation,  and 
There  Is  No  Indemnity  Against  the  Negligence  of  an 
Indemnitee,  Except  When  the  Same  Is  Specifically  Ex- 
pressed by  Contract  24 

F.  The  Contract  Between  the  Government  and  Merritt- 
Chapman  &  Scott  Corporation  Cannot  Be  Construed  So 
as  to  Give  Rise  to  an  Implied  Warranty  Indemnifying 
the  Government  Against  Its  Own  Negligence 30 

Conclusion   40 

Certification  41 


TABLE  OF  AUTHOKITIES  CITED 

Cases  Pages 

Busy  Bee  Buffet  v.  Ferrcll,  82  Ariz.  192,  310  P.2d  817  (1957)..       15 

Catev.  United  States,  249  F.Supp.  414  (S.D.  Ala.  1966) 27,28 

City  of  Sacramento  v.  Superior  Court,  205  Cal.  App.  2d  398, 
23  Cal.  Kptr.  43  (Cal.  App.  1962) 21 

DeTinne  v.  F.  N.  Neilsen  Company,  45  111.  App.  2d  231,  195 
N.E.  2d  240  (111.  App.  1963) 26 

Donnelly  v.  Rochester  Gas  and  Electric  Corporation,  44  Misc. 
2d  855,  255  N.Y.  Supp.  2d  573  (App.  Div.  1965) 25,  26 

General  Dynamics  Corporation  v.  Adams,  340  F.2d  271  (5th 

Cir.  1965)  39,40 

Goldman  v.  Ecco-Phoenix  Electric  Corporation,  41  Cal.  Rptr. 

73,  396  P.2d  377  (1964) 25,26 

Gust  K.  Newberg  Construction  Co.  v.  Fisehback,  Moore  and 

Morrissey,   Inc.,  46  111.  App.  238,  196  N.E.  2d  513    (111. 

App.  1964)  26,27 

Halcyon  Lines  v.  Haenn  Ship  C  &  R.  Corp.,  342  U.S.  282, 
96  L.  Ed.  318,  72  S.  Ct.  277  (1952) 33 

Halstead  v.  Norfolk  &  Western  Railway  Company,  236  F. 
Supp.  182  (S.  D.  W.  Va.  1964),  affirmed,  350  F.2d  917 
(4th  Cir.  1965) 21,  28,  38,  39 

Hill  Lines,  Inc.  v.  Pittsburgh  Plate  Glass  Company,  222  F.2d 
854  (10th  Cir.  1955)  28,29 

Hollingsworth  v.  Chrysler  Corporation,  208  A. 2d  61  (Del. 
1965)  25 

Hopson  V.  U.  S.,  136  F.Supp.  804  (W.D.  Ark.  1956) 11 

Huff  V.  Matson  Navigation  Company,  338  F.2d  205  (9th  Cir. 
1964)  37,38 

Italia  Societa  v.  Oregon  Stevedoring  Company,  376  U.S.  315, 
11  L.  Ed.  2d  732,  84  S.  Ct.  748  (1964) 30,31,37 

John.son  v.  United  States,  133  F.  Supp.  613,  (E.D.  N.C.  1955)..18,  19 


Table  of  x\uthorities  Cited  iii 

Pages 
Kirk  V.  United  States,  270  F.2d  110  (9th  Cir.  1959). ...5.  7,  8,  9, 10,  29 

Maddox  v.  Aetna  Casualty  &  Surety  Company,  259  F.2d  51 
(5th  Cir.  1958) U 

Nyquist  v.  U.  S.,  226  F.Supp.  884  (D.  Mont.  1964) 11 

Popejoy  V.  Hannon,  37  Cal.  2d  159,  231  P.2d  484  (1951) 20 

Pope  &  Talbot,  Inc.  v.  Hawn,  346  U.S.  406,  98  L.  Ed.  143,  74 
S.  Ct.  202  (1953) 23,24.33,34 

Reid  V.  Royal  Insurance  Company,  80  Nev.  137,  390  P.2d 
45  ( 1964)  40 

Royal  Indemnity  Company  v.  Southern  California  Petroleum 
Corporation,  67  N.M.  137,  353  P.2d  358  (1960) 21 

Ryan  Stevedoring  Co.  v.  Pan-Atlantic  S.S.  Corp.,  350  U.S. 
124,  76  S.  Ct.  232,  100  L.Ed.  133  (1955) 30,32,33,36 

Sinclair  Oil  and  Gas  Company  v.  Brown,  333  F.2d  967  (5th 
Cir.  1964)  25 

Slattery  v.  Marra  Brothers,  186  F.2d  134  (2nd  Cir.  1951) 16 

Slechta  v.  Great  Northern  Railway  Company,  189  F.  Supp. 
699  (N.D.  Iowa,  W.D.  1961),  affirmed,  350  F.2d  917  (4th 
Cor.  1965)   17,18 

Southern  California  Gas  Co.  v.  A.B.C.  Construction  Co.,  204 
Cal.  App.  2d  747,  22  Cal.  Rptr.  540  (Cal.  App.  1962) 20 

Strangi  v.  U.  S.,  211  F.2d  305  (5th  Cir.  1954) 11 

United  Air  Lines  v.  Wiener,  335  F.2d  379   (9th  Cir.  1964), 

Cert,  denied,  379  U.S.  951  (1964) 23 

U.  S.  V.  Hull,  195  F.2d  64  (1st  Cir.  1952) 11 

U.  S.  V.  Page,  350  F.2d  28  (10th  Cir.  1965),  Cert,  denied,  382 
U.S.  979  (1966)  10,  11 

Waterman  Steamship  Corporation  v.  David,  353  F.2d  660 
(5th  Cir.  1965)  36 

Weyerhaeuser  S.S.  Co.  v.  U.  S.,  372  U.S.  597,  10  L.  Ed.  2d  1, 
835  S.  Ct.  926  (1963) 33,35 


iv  Table  of  Authorities  Cited 

Statutes  Pages 

Arizona  Revised  Statutes: 

Sec.  23-906  (1956)  12,19,28,35 

Sec.  23-964  19 

See.  23-1022  12, 19,  36 

28  U.S.C.A.  §§  1346(b),  2674  and  2671 2 

Ala.  Code  Ann.  §§  7586  and  7587  (1940) 14 

Federal  Rules  of  Civil  Procedure,  Rule  74 3 

La.  Rev.  Stat.  §23-1021  et  seq.  (1950) 14 

5  U.S.C.A.  See.  757(b) 23 

Texts 

2  Larson 's  Workmen 's  Compensation  Law : 

Sec.  72.31,  (1961)  13 

Sec.  76.21  (1961)  p.  231 18 

27  Am.  Jur.,  Indemnity,  Sec.  15 26 

42  CJS,  Indemnity,  Sec.  12 26 

Sherk:  Common  Law  Indemnity  Among  Joint  Tort  Feasors, 

7  Ariz.  L.  Rev.  59  (1965) 15 


Nos.  20832,  20833  and  20834 
In  the 

United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


Jack  Roberson  and  William  Rodgers, 

Appellants, 

vs. 


United  States  of  America, 


Appellee. 


United  States  of  America, 


Appellant, 


vs. 


Merritt-Chapman  &  Scott  Corporation, 

Appellee. 

Merritt-Chapman  &  Scott  Corporation, 

Appellant, 

vs. 


United  States  of  America, 


Appellee. 


No.  20832 


No.  20633 


No.  20834 


Opening  Brief  of 
Merritt-Chapman  &  Scott  Corporation 


(For  convenience,  the  Appellants  Roberson  and  Rodgers 
will  be  referred  to  as  Plaintiffs  and  the  United  States  of 
America  will  be  referred  to  as  the  Government.  The  tran- 
script of  record  will  be  referred  to  as  "T.R.",  and  the  tran- 
script of  proceedings  will  be  referred  to  as  "T.P.") 
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JURISDICTION 

This  action  originated  in  the  United  States  District  Court 
for  the  District  of  Arizona.  Jurisdiction  was  established 
under  28  U.S.C.A.  §§  1346(b),  2G74  and  2671.  At  the  close 
of  the  Plaintiffs'  case,  the  District  Court  ordered  judgment 
for  the  Defendant  United  States  of  America  (T.E,  74), 
and  by  amended  judgment  of  December  6,  1965,  dismissed 
the  complaint  of  the  Plaintiffs,  also  dismissing  the  third 
party  complaint  of  the  United  States  of  America  filed 
against  Merritt-Chapman  &  Scott  Corporation.   (T.R.  57) 

The  Plaintiffs  have  appealed  from  the  judgment  in  favor 
of  the  United  States  of  America,  and  have  further  appealed 
from  the  amended  findings  of  fact  and  conclusions  of  law 
dated  November  29,  1965.  (T.E.  52)  The  United  States  of 
America  has  appealed  the  dismissal  of  the  third  party  com- 
plaint, and  Merritt-Chapman  &  Scott  Corporation  now 
appeals  the  amended  judgment  entered  on  December  6, 
1965,  insofar  as  such  judgment  fails  to  adjudicate  as  a 
matter  of  law  that  IMerritt-Chapman  &  Scott  Corporation 
can  in  no  way  be  liable  to  the  United  States  of  America 
for  any  portion  of  the  judgment,  if  any,  rendered  or  to  be 
rendered  in  favor  of  the  Plaintiffs;  and  that  order  of  the 
District  Court  entered  August  16,  1965,  (T.R.  74)  granting 
the  motion  of  the  United  States  of  America  to  strike  those 
matters  designated  as  "additional  defenses"  by  Merritt- 
Chapman  &  Scott  Corporation  in  its  answer  to  the  third 
party  complaint  of  the  United  States  of  America.  (T.R. 
84)  The  appeals  have  been  consolidated  for  briefing  pur- 
poses, and  the  Appellee  and  Cross-Appellant  Merritt- 
Chapman  &  Scott  Corporation  now  submits  its  single  brief 
opposing  the  appeal  of  the  United  States  of  America,  num- 
bered 28033;  in  support  of  its  appeal  against  the  I'^nited 
States  of  America,  numbered  20834;  and  pursuant  to  Rule 


3 

74  of  the  Federal  Rules  of  Civil  Procedure  in  opposition 
to  the  appeal  of  Plaintiffs-Appellants,  numbered  20832. 

SUMMARY  OF  ARGUMENT 

The  court  erred  in  granting  the  motion  to  strike  Third 
Party  Defendant  Merritt-Chapman  &  Scott  Corporation's 
"additional  defenses",  and  erred  in  failing  to  enter  judg- 
ment on  behalf  of  Third  Party  Defendant  for  the  following 
reasons : 

A.  The  appeal  of  the  Plaintiffs-Appellants  and  there- 
fore the  appeal  of  the  Government  must  fail,  since  the  Gov- 
ernment owed  no  duty  to  the  Plaintiffs-Appellants  upon 
which  liability  for  negligence  can  be  predicated. 

B.  Merritt-Chapman  &  Scott  Corporation  cannot  be 
liable  to  the  Plaintiffs  because  of  its  immunity  from  suit 
by  the  Plaintiffs-Appellants.  The  Government,  having  paid 
for  the  Workmen's  Compensation  Insurance  giving  rise  to 
Merritt-Chapman  &  Scott  Corporation's  immunity,  is  en- 
titled to  the  same  immunity. 

C.  The  Government  cannot  recover  from  Merritt-Chap- 
man &  Scott  Corporation  on  a  theory  of  common  law  in- 
demnity. 

D.  Under  the  Workmen's  Compensation  Act  of  the 
State  of  Arizona,  Merritt-Chapman  &  Scott  Corporation 
is  immune  from  suit  by  its  employees,  and  such  immunity 
prohibits  any  action  by  the  Government  against  Merritt- 
Chapman  &  Scott  Corporation  based  upon  injuries  to  the 
employees  of  JVIerritt-Chapman  &  Scott  Corporation. 

E.  No  specific  contract  of  indemnity  against  the  negli- 
gence of  the  Government  existed  between  the  Government 
and  Merritt-Chapman  &  Scott  Corporation,  and  there  is 
no  indemnity  against  the  negligence  of  an  indemnitee  ex- 
cept when  the  same  is  si)ecifically  expressed  by  contract. 


4 

F.  The  contract  between  the  Government  and  Merritt- 
Chapman  &  Scott  Corporation  cannot  be  construed  so  as 
to  give  rise  to  an  implied  warranty  indemnifying  the  Gov- 
ernment against  its  own  negligence. 

ARGUMENTS 

A.  THE  APPEAL  OF  THE  PLAINTIFFS-APPELLANTS  AND,  THEREFORE,  THE 
APPEAL  OF  THE  GOVERNMENT  MUST  FAIL,  SINCE  THE  GOVERNMENT 
OWED  NO  DUTY  TO  THE  PLAINTIFFS-APPELLANTS  UPON  WHICH  LIA- 
BILITY FOR  NEGLIGENCE  CAN   BE  PREDICATED. 

It  is  necessary  before  considering  the  question  of  in- 
denmity  between  Merritt-Chapman  &  Scott  Corporation 
and  the  Government  to  consider  the  asserted  liability  on 
the  part  of  the  United  States.  In  this  case  recovery  was 
sought  against  the  United  States  solely  because  of  the 
negligence  of  the  Government  and  not  by  virtue  of  the 
negligence  of  Merritt-Chapman  &  Scott  Corporation  having 
been  imputed  to  the  Government. 

By  looking  to  the  final  argument  of  PlaintitTs'  counsel, 
Ave  can  determine  exactly  the  theory  of  the  Plaintiffs  against 
the  Government.  The  argument  of  Plaintiffs'  counsel  com- 
mences at  page  436  of  the  transcript.  There  Plaintiffs'  coun- 
sel indicated  that  Plaintiffs'  theory  was  based  upon  the 
proposition  that  the  Government  had  undertaken  a  duty 
to  supervise  safety  and  it  failed  in  the  performance  of  the 
duty  of  supervising  safety.  (Page  436,  lines  20  and  23; 
page  437,  lines  10-13 ;  page  439,  lines  8-12 ;  page  441,  lines 
4-5  and  lines  13-17;  page  444,  lines  5-16).  The  court  desired 
to  insure  that  it  was  aware  of  Plaintiffs'  contention  and 
gave  Plaintiffs'  counsel  an  opportunity  to  dispel  any  mis- 
apprehension that  the  court  might  have.  The  court  said  at 
page  446 : 

"As  I  understand  Mr.  Wilmer's  y)osition,  and  he  may 
correct  me  if  I  am  wrong,  it  is  that  assuming  there  was 
no  duty  on  the  part  of  the  United  States  to  conduct 
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any  kind  of  safety  inspection  program,  or  anything 
of  that  nature,  once  they  undertook  to  conduct  such 
a  safety  program,  his  position  is  that  they  failed  to 
conduct  it  properly  and  that  failure  resulted  proxi- 
mately in  the  injuries  to  the  plaintiffs,  whether  it  be 
through  the  pin  or  the  lack  of  a  guardrail." 

To  further  assure  there  would  be  no  mistake,  the  follow- 
ing exchange  took  place  between  Plaintiffs'  counsel  and 
the  court  at  page  447 : 

"The  Court :     Did  I  misunderstand  you  in  my  state- 
ment? 

Mr.    Wilmer:     No,    that    is    exactly    correct,    your 
Honor." 

Similarly,  examination  of  the  brief  of  the  Plaintiffs- 
Appellants  reveals  that  the  Plaintiffs  seek  to  hold  the  Gov- 
ernment liable  for  negligence  not  because  of  a  non-delegable 
duty  to  provide  a  safe  place  to  work,  not  because  of  any 
vicarious  liability  imposed  on  account  of  the  acts  of  em- 
ployees of  Merritt-Chapman  &  Scott  Corporation,  not  on 
account  of  the  Government's  mere  ownership  of  the  prem- 
ises, but  on  account  of  the  affirmative  actions  of  employees 
of  the  United  States  Government.  • 

It  therefore  is  perfectly  clear  that  the  grounds  for  lia- 
bility asserted  by  Plaintiffs  against  the  Federal  Govern- 
ment is  the  claimed  negligence  of  the  Government  employees 
in  failing  to  properly  conduct  a  safety  program,  entered 
upon  voluntarily. 

In  Kirk  v.  United  States,  270  F.2d  110  (9th  Cir.  1959), 
it  appears  that  the  liability  of  the  Government  has  been 
dispositively  decided  against  the  Plaintiffs  herein  and  in 
favor  of  the  Government. 

There  are  few  situations  in  which  a  court  is  presented 
with  a  case  on  all  fours  with  the  issue  at  hand.  Kirk  seems 
indistinguishable  both  legally  and  factually.  The  amazing 
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similarity  of  the  factual  pattern  disclosed  by  Kirk  and 

that  disclosed  by  the  case  at  hand  merits  a  somewhat  lengthy 

exploration  of  the  facts  of  Kirk.  The  Ninth  Circuit  in  setting 

forth  the  factual  basis  of  its  decision  in  Kirk  delineated 

a  picture  -which,  were  it  not  for  the  ditTerence  in  the  names 

of  the  plaintiff  and  the  name  of  the  dam  involved,  could 

well  serve  as  the  recitation  of  the  statement  of  the  facts 

in  this  case.  The  factual  situation  disclosed  by  Kirk  was: 

"The  appellants  are  the  widow  and  minor  child  of 

William  A.  Kirk,  who  lost  his  life  when  he  fell  from 

a  scaffold  upon  which  he  was  working  as  a  carpenter 

during  the  construction  of  the  Lucky  Peak  Dam  on 

the  Boise  River  in  Idaho  .  .  . 

The  control  works  at  the  outlet  of  the  dam  were 
being  constructed  in  accordance  w4th  plans  and  speci- 
fications prepared  by  the  Department  of  the  Army, 
Corps  of  Engineers,  under  a  contract  between  the 
United  States  and  Bruce  Construction  Company  and 
Russ  Mitchell,  Inc.,  independent  contractors.  Kirk  ivas 
employed  hy  the  contractors  as  a  carpenter  and  he 
was  not  an  employee  of  the  United  States. 

...  On  the  date  of  the  accident  .  .  .  Kirk  was  still 
engaged  in  removing  the  last  she-bolt .  .  .  the  structure 
collapsed  at  the  point  where  the  two  panels  were  joined, 
plunging  Kirk  into  the  river  .  .  . 

.  .  .  The  contract  under  which  the  control  works  at 
the  outlet  of  the  dam  was  being  constructed  is  typical 
of  contracts  used  by  the  Corps  of  Engineers  in  the 
construction  of  flood  control  and  related  projects  .  .  . 
The  employees  of  Kirk  were  required  to  furnish  the 
materials  and  perform  the  work  for  conipletion  of  the 
dam  'in  strict  accordance  with  specifications,  schedules, 
drawings  and  conditions  .  .  .'  Under  the  contract  all 
material  and  workmanship  is  subject  to  inspection, 
examination  and  tests  by  representatives  of  the  con- 
tracting officer  at  any  and  all  times  during  the  manu- 
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facture  and/or  construction,  and  the  United  States 
retains  the  right  to  reject  defective  material  and 
workmanship  or  require  its  correction."  (Emphasis 
added).  (270  F.2d  111-113) 

Article  30  of  the  contract  is  an  almost  verbatim  reitera- 
tion of  the  accident  prevention  provisions  contained  in  the 
contract  involved  in  the  case  at  hand  and  are  substantially 
the  provisions  contained  in  paragraphs  7  and  8  of  the  gen- 
eral provisions  of  the  contract  herein.  See  KirJc  v.  United 
States,  270  F.2d  110  at  113-116,  and  compare  with  Contract 
No.  14-06-0-2403,  Exhibit  A.  to  Defendant's  Answer.  (T.R. 
12) 

The  plaintiffs'  contention  in  Kirk  was  basically  that 
asserted  against  the  Government  in  the  case  at  hand,  to-wit, 
that  the  United  States  was  under  a  duty  to  the  plaintiffs 
to  properly  inspect  and  carry  out  the  provisions  of  the 
safety  regulations  which  it  voluntarily  entered  upon.  See 
KirJc,  supra,  at  117,  118  and  paragraphs  5,  6,  and  7  of 
the  first  cause  of  action  of  the  plaintiffs'  complaint  herein 
as  reincorporated  in  the  same  paragraphs  of  the  second 
cause  of  action.  (T.R.  1) 

As  was  pointed  out  by  Judge  Jertbei'g,  speaking  for  the 
Ninth  Circuit : 

"The  fatal  weakness  of  appellants'  position,  as  we  see 
the  problem,  is  that  appellants  have  utterly  failed  to 
establish  the  existence  of  the  legal  duty  upon  which 
they  rely."  (270  F.2d  117)   (Emphasis  added) 

In  so  holding,  Judge  Jertberg,  in  an  able  synthesis  of 
the  cases  and  legislative  history,  held: 

"While  this  statute  clearly  authorizes  the  execution 
of  the  contract  on  behalf  of  the  United  States,  tve  are 
unable  to  find  therein  any  intent,  expressed  or  implied, 
on  the  part  of  Congress  to  establish  a  duty  of  care 


on  heJialf  of  the  United  States  toivard  employees  of 
an  independent  contractor,  or  to  authorize  the  creation 
of  such  duty  hy  the  Secretary  of  the  Army  or  the 
Chief  of  Engineers  through  the  issuance  of  regidations, 
manuals  or  directives.  The  statute  is  silent  as  to  the 
creation  of  any  duty  of  care  on  the  part  of  the  United 
States  toivard  the  class  of  which  Kirk  was  a  member 
...  If  the  United  States  is  to  be  made  liable  to  the 
employees  of  independent  contractors  engaged  in  the 
construction  of  a  project  under  the  jurisdiction  of  the 
Department  of  the  Army,  (and  the  Bureau  of  Reclama- 
tion of  the  Department  of  the  Interior  in  this  case  is 
legally  indistinguishable  therefrom)  such  liability  must 
be  created  by  legislative  act  and  not  be  judicial  fiat." 
(270  F. 2d  117)  (Parenthetical  comment  ours)  (Empha- 
sis added) 

The  Ninth  Circuit  went  on  to  hold  that  mere  voluntary 
assumption  of  a  program  of  accident  f)revention,  even 
though  provided  for  in  the  contract  (and  provided  for  in 
the  identical  language  which  the  court  must  here  construe) 
no  liability  and  no  duty  on  the  part  of  the  Government  to 
employees  of  independent  contractors  arises  as  a  result 
thereof.  The  crucial  reasoning  of  the  Ninth  Circuit  as 
applied  to  the  lack  of  duty  on  the  part  of  the  Government 
was  expressed  in  270  F.2d  118,  as  follows: 

"The  voluntary  assumption  of  such  a  program  [acci- 
dent prevention  and  safety  program]  for  the  welfare 
of  all  parties  concerned  should  not  create  liability  on 
the  part  of  the  defendant  to  the  employees  of  con- 
tractors where  the  performance,  or  failure  to  perform, 
in  no  wise  increases  the  hazard  to  the  employees  of 
the  contractor  heyond  that  which  would  otherivise  have 
been  present."  (Emphasis  added) 

The  language  above  emphasized  expresses  with  clarity 
the  test  of  the  duty  which  the  Government  owes,  if  any,  to 
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employees  of  an  independent  contractor  performing  work 
under  a  contract  for  the  Government,  even  though  the  con- 
tract j)rovides  for  the  accident  and  safety  program.  Apply- 
ing this  test  to  the  ease  at  hand  it  is  immediately  apparent 
that  the  Government  had  no  duty  to  the  Plaintiff  herein,  and 
thus  the  Third  Party  Defendant  Merritt-Chapman  &  Scott 
Corporation  cannot  be  subjected  to  derivative  liability  to 
the  Government,  as  the  safety  program  contained  in  the 
contract  in  both  Kirk  and  this  case  created  no  hazard  to  the 
Plaintiffs  Jack  Roberson  and  William  Rodgers,  herein, 
beyond  that  which  would  otherwise  have  been  present.  Thus 
the  Government  owing  no  liability  under  the  contract  to  the 
Plaintiffs,  it  may  not  assert  any  right  of  indenmity  against 
Merritt-Chapman  &  Scott  Corporation. 

But  of  greater  importance  is  the  fact  that  it  is  inherent 
in  both  the  language  and  legal  conclusion  expressed  in 
Kirk,  supra,  that  if  the  contract  creates  no  liability  on  the 
part  of  the  Government  to  employees  of  a  contractor,  the 
clause  in  the  contract  construed  to  place  no  duty  upon  the 
Government  toward  employees  of  the  contractor,  can  cer- 
tainly not  be  said  to  create  any  duty  or  liability  from  the 
contractor  to  the  Government. 

A  provision  of  a  contract  such  as  discussed  in  Kirk  and 
with  which  the  court  is  here  faced  does  not  create  a  duty  to 
those  who  are  "incidentally  benefited"  if  the  contract  pro- 
visions are  properly  performed,  nor  toward  those  who  may 
be  "incidentally  injured"  if  they,  the  contract  provisions, 
are  not  properly  performed.  It  cannot  be  said  to  place  any 
duty  or  responsibility,  as  a  matter  of  law,  on  the  Govern- 
ment, vis-a-vis  Kirk.  Thus,  if  the  insertion  of  these  rules, 
regulations,  manuals  and  directives  into  the  contract,  as 
pointed  out  by  the  Ninth  Circuit,  are  merely  provisions  to 
secure  the  safety  and  ivelfare  of  the  puhlic,  as  an  entity,  as 
a  matter  of  law  they  do  not  establish  a  civil  liability  either 
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on  the  part  of  the  Government  or  on  the  part  of  the  other 
party  to  the  contract,  in  this  instance  IMerritt-Chapman  & 
Scott  Corporation. 

In  addition  to  the  language  contained  in  the  contract  dis- 
cussed in  Kirk,  we  have  an  even  clearer  expression  of  this 
principle  in  the  contract  with  "which  the  court  is  faced  in 
this  instance.  In  paragraph  10  of  the  General  Conditions  of 
the  contract  it  is  expressly  provided: 

"nothing  in  this  paragraph  shall  be  construed  to  per- 
mit the  enforcement  of  any  laws,  codes,  or  regulations 
herein  specified  by  any  except  the  contracting  officer." 
(T.K.  12) 

Is  the  contracting  officer  seeking  to  "enforce"  them  in  this 
lawsuit?  Certainly  not.  The  contracting  officer  is  not  seek- 
ing to  enforce  them  on  behalf  of  the  plaintiffs.  Nor  is  the 
contracting  officer  seeking  to  enforce  them  in  the  third 
party  complaint  filed  herein  by  the  Government.  The  clear 
and  only  purpose  of  the  provisions  of  the  contract  safety 
manuals,  etc.  is  merely  for  the  purpose  of  reducing  the  risks 
to  the  public  generally  and  to  permit  the  contracting  officer 
general  safety  supervision  over  the  project  for  the  protec- 
tion of  the  public  as  an  entity  and  not  for  the  protection  of 
the  plaintiffs  herein.  See  Kirk  v.  U.S.,  supra,  270  F.2d  110, 
at  117. 

In  the  recent  case  decided  by  the  Tenth  Circuit,  U.  S.  v. 
Page,  350  F.2d  28  (10th  Cir.  1965),  Cert,  denied,  382  U.S. 
979  (1966),  the  trial  court  held  the  Government  liable  for 
failure  to  properly  supervise  safety  practices,  for  failure  to 
prescribe  safety  practices  and  for  failure  to  properly  in- 
spect the  Government  property.  The  court,  speaking  through 
Judge  Seth,  reversed  stating: 
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"The  fact  that  the  contract  may  have  reserved  to  the 
United  States  tlie  right  to  inspect  the  work  and  facili- 
ties of  the  independent  contractor,  and  the  right  to 
stop  the  work,  does  not  in  itself  override  or  alter  the 
general  rule  of  non-liability  for  the  torts  of  the  eon- 
tractor  because  no  duty  is  created  to  employees  or 
third  parties."  (350  F.2d  30)  (Emphasis  added) 

By  identical  construction  of  the  instant  contract,  it  must  be 
said  that  the  following  provision  creates  no  duty  to  the 
Government : 

"He  (the  contractor)  shall  be  responsible  for  all  dam- 
ages to  persons  or  property  that  occur  as  a  result  of 
his  fault  or  negligence  in  connection  with  the  prosecu- 
tion of  the  work."  (General  Provisions  paragraph  9) 
(T.R.  12) 

If  the  Government  contends  this  paragraph  creates  a  duty 
by  the  contractor  to  the  Government,  it  should  specify  what 
duty  is  contended  to  have  been  created  and  what  words 
create  such  a  duty. 
Page  goes  on  to  say: 

"The  fact  that  the  work  and  duties  of  the  independent 
contractor  and  of  his  employees  originate  in  a  eon- 
tract,  in  plans,  or  regulations  issued  by  the  Govern- 
ment does  not  create  a  duty  by  it  to  employees  where 
there  was  not  such  an  affirmative  control  and  direction 
by  Government  officials  over  the  employees  or  inter- 
ference in  the  work  of  the  contractor  as  to  create  con- 
ditions where  there  Avas  in  fact  no  independent  con- 
tractor." (350  F.2d  31) 

Additional  cases  holding  a  lack  of  duty  prohibits  any  such 
claim  as  is  asserted  here  are : 

Strangi  v.  U.  8.,  211  F.2d  305  (5tli  Cir.  1954) ; 

Hopson  V.  U.S.,  13G  F.Supp.  804  (W.D.  Ark.  195G) ; 

U.  S.  V.  Hull,  195  F.2d  64,  67  (1st  Cir.  1952) ; 

Nyquist  v.  U.S.,  226  F.Supp.  884  (D.  Mont.  1964). 
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Let  us  now  look  to  the  remainder  of  the  record  to  deter- 
mine if  any  obligation  exists  on  the  part  of  Merritt- 
Chapman  &  Scott  Corporation  to  indemnify  the  Federal 
Government  for  the  negligent  conduct  of  Government 
employees. 

B.  MERRITT-CHAPMAN  &  SCOTT  CORPORATION  CANNOT  BE  LIABLE  TO 
THE  PLAINTIFFS  BECAUSE  OF  ITS  IMMUNITY  FROM  SUIT  BY  THE  PLAIN- 
TIFFS-APPELLANTS. THE  GOVERNMENT,  HAVING  PAID  FOR  THE  WORK- 
MEN'S COMPENSATION  INSURANCE  GIVING  RISE  TO  MERRITT-CHAP- 
MAN &  scon  CORPORATION'S  IMMUNITY.  IS  ENTITLED  TO  THE  SAME 
IMMUNITY. 

Merritt-Chapnian  &  Scott  Corporation,  having  complied 
with  the  Workmen's  Compensation  Act  of  the  law  of 
Arizona,  is  immune  from  liability  to  the  Plaintiffs- Appel- 
lants. Arizona  Revised  Statutes  Sees.  23-1022 (a)  and  23- 
906(a)  (1956).  Turning  to  the  factual  pattern  of  the  instant 
case,  Merritt-Chapman  &  Scott  Corporation  obtained  Work- 
men's Compensation  Insurance  by  virtue  of  its  agreement 
to  do  so  in  its  contract  with  the  Government.  The  Govern- 
ment wished  Merritt-Chapman  &  Scott  Corporation  to  pro- 
vide for  injuries  to  employees,  and  therefore  required 
Merritt-Chapman  &  Scott  Corporation  to  obtain  Workmen's 
Compensation  Insurance,  absorbing  the  costs  of  same  as  a 
part  of  the  contract  price.  Therefore,  the  Government  has 
paid  for  the  cost  of  providing  Workmen's  Compensation  In- 
surance for  the  benefit  of  the  Plaintiffs-Appellants.  It  is 
now  being  asked  to  respond  in  damages  following  recovery 
by  the  Plaintiffs-Appellants  from  the  Workmen's  Compen- 
sation fund  provided  by  their  employers  and  paid  for  by 
the  Government.  The  Government  having  paid  to  provide  a 
fund  out  of  which  the  Plaintiffs- Appellants  might  recover, 
and  the  Plaintiffs-Appellants  having  taken  advantage  of 
that  fund,  should  the  Government  now  have  to  respond  in 
damages  for  the  same  injuries?  Extension  of  tlie  immnnity 


13 

derived  from  compliance  with  the  Workmen's  Compensa- 
tion laws  bej^ond  the  employer  of  the  injured  party  has  been 
considered  by  a  j^reat  number  of  courts,  and  certain  general 
rules  have  evolved  as  a  result.  As  a  general  rule,  a  general 
contractor  is  immune  from  suit  by  an  employee  of  a  sub- 
contractor,  when   the  subcontractor  is  uninsured,  on  the 
theory   that  the  general   contractor  thereby  becomes  the 
"statutory  employer",  making  api)licable  the  exclusive  rem- 
edy provisions   of  the  Workmen's   Compensation  Acts.   2 
Larson's  Workmen's  Compensation  Law,  Sec.  72.31,  (1961), 
and  cases  cited  therein.  That  this  innnunity  should  extend 
to  the  contractor  even  though  the  subcontractor  obtains 
insurance  can  be  effectively  argued.  As  stated  by  Larson : 
"In  one  sense,  this  is  rather  harsh  on  the  general  con- 
tractor. The  object  of  the  'contractor-under'  statutes 
is  to  give  the  general  contractor  an  incentive  to  re- 
quire subcontractors  to  carry  insurance.  But  if  the 
general  contractor  does  conscientiously  insist  on  this 
insurance,  his  reward,  under  these  cases,  is  loss  of 
exemption  from  third  party   suit.  A  sounder  result 
would  seem  to  be  a  holding  that  the  overall  responsi- 
bility of  the  general  contractor  for  getting  sub-con- 
tractors insured,  and  his  latent  liability  for  compen- 
sation if  he  does  not,  should  be  sufficient  to  remove 
him  from  the  category  of  'third  party'."  (2  Larson's 
Workmen's  Compensation  Law,  Sec.  72.31,  p.  176) 

The  logical  policy  argued  for  in  the  text  is  to  extend 
the  immunity  to  include  the  party  who  insists  upon  com- 
pliance with  Workmen's  Compensation  laws,  and  there- 
by assures  an  injured  workman  of  a  speedy  and  adequate 
remedy  unfettered  by  the  defenses  available  in  a  common 
law  action.  Even  more  so  should  this  reasoning  apply  to  the 
Government  in  the  instant  case,  since  the  Government  de- 
manded compensation   coverage,  and   necessarily  thereby 
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paid  for  same  in  the  contract  price.  A  number  of  jurisdic- 
tions, proceeding  on  the  theory  that  all  of  those  who  con- 
tribute to  the  compensation  fund  should  be  immune  from 
actions  brought  by  injured  employees,  have  extended  the 
imnmnity  to  the  entire  "compensation  family",  extending 
varying  degrees  of  inununity  to  persons  other  than  the 
employer.  Ala.  Code  Ann.  §§  7586  and  7587  (1940)  (re- 
stricting liability  of  third  party-contributor  to  amount  of 
compensation  payable) ;  La.  Rev.  Stat.  §  23-1021  et  seq. 
(1950),  as  inter j)reted  in  Macldox  v.  Aetna  Casualty  S 
Surety  Company,  259  F.2d  51  (5th  Cir.  1958).  Taking  par- 
ticular note  of  the  policy  of  Workmen's  Compensation  laws 
to  fairly  compensate  injured  workmen  without  burdening 
the  beneficiaries  of  the  acts  by  application  of  the  defenses 
available  in  common  law  negligence  actions,  it  is  evident 
and  equitable  that  a  party  providing  for  payments  to  the 
compensation  fund  should  receive  the  benefit  of  the  exclusive 
remedy  provisions. 

Wliile  the  (rovernment  in  the  instant  case  admittedly  is 
not  a  "statutory  employer"  claiming  immunity  on  that 
basis,  it  is  clear  that  the  Government  has  paid  for  Work- 
men's Compensation  coverage,  and  that  the  Plaintiffs  have 
received  the  benefits  thereof.  Therefore,  justice  dictates 
that  the  Government  should  not  now  be  subject  to  a  common 
law  negligence  action  based  upon  the  compensated  injuries. 

C.     THE   GOVERNMENT    CANNOT    RECOVER    FROM    MERRITT-CHAPMAN    & 
SCOTT  CORPORATION  ON  A  THEORY  OF  COMMON  LAW  INDEMNITY. 

The  Government  cannot  avoid  the  consequences  of  its 
own  negligence  by  characterizing  the  same  as  "secondary" 
or  "passive"  as  opposed  to  "primary"  or  "active"  negli- 
gence on  the  part  of  Merritt-Chapman  &  Scott. 

The  claim  of  the  Plaintiff  herein  against  the  Government 
is  in  the  nature  of  a  common  law  negligence  action.  The 
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theory  of  a  common  law  indemnity  action  is  that  one  who, 
without  personal  fault,  has  been  compelled  to  respond  in 
damages  to  a  Plaintiff,  may  recover  from  another  whose 
wrongful  conduct  was  the  proximate  cause  of  the  Plaintiff's 
injuries.  In  Busy  Bee  Buffet  v.  Ferrell,  82  Ariz.  192,  310 
P.2d  817  (1957),  the  Supreme  Court  of  Arizona  affirmed 
this  principle.  In  that  case,  the  Plaintiff  fell  through  a 
trap  door  on  premises  occupied  by  the  Buffet,  the  trap  door 
having  been  left  open  by  Pastis,  a  co-tenant  of  the  building. 
The  court  affirmed  a  judgment  over  in  favor  of  the  Buffet 
against  Pastis,  finding  that  the  Buffet's  liability  to  the 
Plaintiff  was  merely  the  result  of  its  breach  of  a  legal  duty 
to  maintain  the  premises  in  a  reasonably  safe  condition 
for  the  use  of  its  business  invitees.  The  court  found  that,  in 
breaching  its  duty  to  the  Plaintiff : 

"The  Buffet  was  guilty  of  no  active  fault  in  creating 
the  danger  to  Ferrell.  Its  negligence  was  passive  or 
static.  Its  negligence  was  incapable  of  producing  injury 
to  anyone  at  that  time  except  through  the  active  negli- 
gence of  another.  Pastis,  in  opening  the  trap  door  and 
leaving  it  unguarded,  was  the  immediate  cause  of  Fer- 
rell falling  through  the  opening  and  sustaining  the  in- 
juries which  form  the  basis  of  this  litigation."  (310 
'p.2d  820-821) 

A  discussion  of  common  law  indemnity  in  Arizona  is  con- 
tained in  a  recent  article  in  the  Arizona  Law  Review.  See 
Sherk :  Common  Laiv  Indemnity  Am,ong  Joint  Tort  Feasors, 
7  Ariz.  L.  Rev.  59  (1965). 

The  author,  after  reviewing  the  Arizona  decisions,  states 
at  pp.  69-70 : 

"It  seems  safe  to  conclude,  therefore,  that  Arizona 
follows  the  majority  rule  and  restricts  the  right  of 
indemnity  .  .  .  and  will  continue  to  deny  indemnity  to 
a  tort  feasor  who  is  actually  concurrently  negligent  in 
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producing  a  plaintiff's  injury.  Thus,  any  negligent  act 
or  omission  actually  committed  by  the  'passively  negli- 
gent' indemnitee  himself,  wliether  conunitted  before, 
at  the  same  time  or  after  the  'actively  negligent'  joint 
tort  feasor  acts,  should  preclude  the  former's  right  to 
indemnity  in  an  Arizona  court." 

In  Slattery  v.  Marra  Brothers,  186  F.2d  134  (2nd  Cir. 
1951),  the  court  said,  after  conceding  that  a  difference  in 
the  gravity  in  fault  would  allow  indenmity  in  a  proper  case : 
"We  cannot,  however,  agree  that  that  result  is  ration- 
ally possible,  except  upon  the  assumption  that  both 
parties  are  liable  to  the  same  person  for  the  joint 
wrong."  (186  F.2d  139) 

Any  characterization  of  the  Government's  negligence  as 
"static",  "passive",  "technical"  or  "secondary",  which  might 
induce  a  court  in  an  ordinary  case  to  apply  the  "prmiary- 
secondary"  principle,  is  entirely  inappropriate  in  the  pres- 
ent case,  inasmuch  as  the  entire  theory  of  the  Plaintiff's 
case  is  predicated  upon  the  active  negligence  of  the  Gov- 
ernment. Furthermore,  the  "common  liability"  requisite  of 
such  cases  is  wholly  absent  from  the  present  controversy. 
The  entire  duty  presented  by  Merritt-Chapman  &  Scott 
Corporation  to  the  Plaintiff  is  defined  by  the  terms  of  the 
Workmen's  Compensation  Acts  of  the  State  of  Arizona, 
making  it  impossible  for  Merritt-Chapman  &  Scott  Cor- 
poration to  be  subject  to  a  common  law  negligence  action 
by  the  Plaintiff,  thereby  negativing  the  common  liability 
upon  which  an  indemnity  action  must  be  based. 

Merritt-Chapman  &  Scott  Corporation,  as  required  by 
Section  10  of  the  General  Conditions  of  the  contract  and 
Section  4-14  of  the  Bureau  of  Eeclamation  publication, 
"Safety  Requirements  for  Construction  by  Contract",  has 
provided  "the  contracting  officer  or  his  authorized  repre- 
sentative with  certificates  of  insurance  prior  to  the  start 
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of  operations  indicating  full  compliance  Avith  certificates 
of  insurance  prior  to  the  start  of  operations  indicating  full 
compliance  with  the  state  Workmen's  Compensation  stat- 
utes." (United  States  Department  of  the  Interior,  Bureau 
of  Reclamation :  Safety  Requirements  for  Construction  by 
Contract,  3rd  ed.  (1962)  Sec.  4-14)  (Incorporated  in  Con- 
tract No.  14-06-0-2403  by  Section  10,  General  Conditions, 
thereof)  (T.R.  12).  The  Workmen's  Compensation  Act  of 
the  State  of  Arizona  defines  the  nature  of  an  employer's 
duty  toward  its  employees  relative  to  claims  for  personal 
injuries.  Merritt-Chapman  &  Scott  Corporation  was  subject 
to  this  claim,  and  this  claim  only,  relative  to  injuries  sus- 
tained by  the  Plaintiffs. 

In  Slechto  v.  Great  Northern  Ballwa//  Company,  189  F. 
Supp.  699  (N.D.  Iowa,  W.D.  1961),  affirmed,  350  F.2d  917 
(4th  Cor.  1965)  the  court  enunciated  the  basis  upon  which 
a  negligent  party  can  seek  indemnity  from  another  alleged 
to  be  primarily  responsible.  Even  while  espousing  an  in- 
demnity rule  which  may  be  ])roader  than  tliat  allowed  in 
Arizona,  the  court  then  explained  why  a  negligent  indem- 
nitee's claim  against  an  employer,  snhject  to  Worhmen's 
Compensation  laws,  must  fail : 

"Though  both  are  at  fault  with  respect  to  the  injured 
plaintiff,  if  the  negligence  of  one  is  passive  while  that 
of  the  other  is  active,  indenmity  will  lie  against  him 
whose  negligence  is  active.  However,  there  can  be  no 
common  liability  to  the  employee  when  the  liability  of 
the  employer  is  governed  by  the  terms  of  the  Work- 
men's Compensation  Act  and  the  liability  of  the  third 
party  is  based  on  common  law  negligence.  American 
District  Telegraph  Co.  v.  Kittleson,  supra.  When  the  in- 
jured party  cannot  proceed  against  one  of  the  joint  tort 
feasors  because  of  some  personal  defense  that  party 
might  have,  there  is  no  common  liability  existing  be- 
tween  the  alleged  joint  tort  feasors.    (Citing  cases) 
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Consequently,  when  the  employee  cannot  proceed 
against  his  employer  in  an  action  for  damages  because 
his  employer  is  protected  from  such  action  by  a  Work- 
men's  Compensation  Act,  there  is  no  common  liability 
hetiveen  the  employer  and  the  third  party  to  the  em- 
ployee, and  no  right  to  the  indemnity  that  requires  a 
common  liability:'  (189  F.  Siipp.  702-703)  (Emphasis 
added) 

As  stated  generally  in  2  Larson:  Workmen's  Compensa- 
tion Law,  Sec.  76.21  (1961),  p.  231: 

"The  liability  that  rests  upon  the  employer  is  an  abso- 
lute liability  irrespective  of  negligence,  and  this  is 
the  only  kind  of  liability  that  can  devolve  upon  him 
whether  he  is  negligent  or  not.  The  claim  of  the  em- 
ployee against  the  employer  is  solely  for  statutory  ben- 
efits ;  his  claim  against  the  third  person  is  for  damages. 
The  two  are  different  in  kind  and  cannot  result  in  a 
coimnon  liability." 

The  court  in  Johnson  v.  United  States,  133  F.  Supp.  613, 
(E.D.  N.C.  1955)  stated: 

".  .  .  any  notion  that  the  third  party,  who  is  sued  for 
damages  for  negligently  inflicting  a  compensable  in- 
jury upon  the  employee,  can  require  the  employer  to 
pay  a  part  of  such  damages  by  way  of  contribution 
under  G.  S.  1-240  or  all  of  them  by  way  of  indemnity 
under  the  doctrine  of  primary  and  secondary  liability 
is  absolutely  incompatible  with  the  plain  provision  of 
G.  S.  97-10,  relieving  the  employer  from  all  liability 
to  the  employee  on  account  of  the  injury  except  that 
of  paying  compensation  to  him  in  accordance  with  the 
provisions  of  the  Workmen's  Compensation  Act."  (133 
F.  Supp.  614) 

The  court  continued,  acknowledging  the  argument  of  the 

employer-third  party  defendant: 

"It  is  true,  as  contended,  that  under  the  allegations  of 
the  complaint  if  plaintiff'  prevails  it  must  be  upon  a 
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finding  of  negligence  of  the  defendant,  as  to  which  the 
contract  affords  no  protection,  while,  if  plaintiffs  fail 
to  recover,  there,  of  course,  would  be  no  basis  for  action 
over  against  the  third  party  defendant."  (133  F.  Supp. 
615) 

D.  UNDER  THE  WORKMEN'S  COMPENSATION  ACT  OF  THE  STATE  OF  ARI- 
ZONA, MERRITT-CHAPMAN  &  SCOTT  CORPORATION  IS  IMMUNE  FROM 
SUIT  BY  ITS  EMPLOYEES,  AND  SUCH  IMMUNITY  PROHIBITS  ANY 
ACTION  BY  THE  GOVERNMENT  AGAINST  MERRIH-CHAPMAN  &  SCOTT 
CORPORATION  BASED  UPON  INJURIES  TO  THE  EMPLOYEES  OF  MER- 
RITT-CHAPMAN &  scon  CORPORATION. 

An  employee's  exclusive  remedy  against  his  employer  is 
spelled  out  in  the  following  statutory  language: 

"The  right  to  recover  compensation  pursuant  to  the 
provisions  of  this  chapter  for  injuries  sustained  by 
an  employee  shall  be  the  exclusive  remedy  against  the 
employer,  except  as  provided  by  Sections  23-906  and 
23-964  .  .  ."  (Ariz.  Rev.  Stat.  Ann.  23-1022(a)  (1956)) 

Sections  23-906  and  23-964  concern  themselves  with  an  em- 
ployer's failure  to  comply  with  the  provisions  of  the  act; 
no  issue  has  been  raised  in  this  proceeding  concerning  the 
compliance  of  Merritt-Chapman  &  Scott  Corporation  with 
the  terms  of  the  act. 

While  Section  23-1022 (a),  quoted  above,  can  be  construed 
so  as  to  limit  the  employer's  liability  only  as  to  actions 
brought  by  or  on  behalf  of  the  employee,  Section  23-906 
concerns  itself  precisely  with  the  total  obligation  of  the 
employer,  as  opposed  to  dealing  Avith  the  exclusive  remedy 
of  the  employee.  The  section  states: 

"Employers  who  comply  with  the  provisions  of  Sec- 
tion 23-961  as  to  securing  compensation  shall  not  be 
liable  for  damages  at  common  law  or  by  statute,  except 
as  provided  in  this  section,  for  injury  or  death  of  an 
employee  wherever  occurring,  ..."  (Ariz.  Rev.  Stat. 
Sec.  23-906 (a)  (1956))  (Emphasis  added) 

The  most  obvious  reason  for  denying  the  relief  sought 
by  the  Government  from  Merritt-Chapman  &  Scott  Cor- 
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poration  is  contained  in  the  decision  of  the  Supreme  Court 
of  California,  sitting  en  banc,  in  Popejoy  v.  Hannon,  37 
Cal.  2d  159,  231  P.2d  484  (19.51).  The  Court  said: 

"Popejoy's  recovery  against  the  Hannons  for  the  negli- 
gence of  Sugarnian,  "who  would  be  liable  to  them,  is 
therefore  an  indirect  recovery  of  damages  from  the 
plaintiif's  employer,  whose  sole  liability  is  that  im- 
posed by  the  provisions  of  the  Workmen's  Compensa- 
tion Act.  This  is  contrary  to  the  purpose  and  pulilic 
policy  of  that  statute."  (231  P.2d  492) 

The  California  courts  have  subseciuently  referred  to  this 
decision  in  Southern  California  Gas  Co.  r.  A.B.C.  Con- 
struction Co.,  204  Cal.  App.  2d  747,  22  Cal.  Rptr.  540  (Cal. 
App.  1962),  as  follows : 

"Another  rule  is  present  which  eliminates  any  liability 
of  defendant  under  the  fourth  cause  of  action.  Plain- 
tiff paid  $90,000  to  two  of  defendant's  workmen  in 
settlement  of  their  personal  injury  claims  arising  out 
of  the  explosion;  it  is  admitted  that  the  two  men  in- 
jured were  employees  of  defendant  acting  within  the 
scope  of  their  employment. 

The  right  to  recover  compensation  under  the  Work- 
men's Compensation  Act  is  the  exclusive  remedy 
against  the  employer  (see  former  section  3601,  Labor 
Code,  in  effect  when  the  instant  action  was  filed).  To 
permit  plaintiff  to  recover  here  on  the  fourth  cause 
of  action  Avould  be  an  indirect  recovery  of  damages 
for  the  personal  injuries  sustained  by  the  two  em- 
ployees as  against  the  defendant  employer,  whose  sole 
liability  is  that  imposed  by  the  Workmen's  Compensa- 
tion Act.  This  is  contrary  to  the  public  policy  of  the 
statute  (see  Pope  joy  v.  Hannon,  37  Cal.  2d  159,  172- 
173,  231  P.2d  484). 

It  has  already  been  pointed  out  that  plaintiff's  suit 
is  not,  and  cannot  be,  based  upon  any  contract  or 
agreement  of  defendant  for  indemnification  of  plain- 
tiff." (22  Cal.  Rptr.  544) 
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This  rule  was  so  well  ingrained  in  California  that  when  a 
building  maintenance  company's  employee  brought  suit 
against  a  school  district,  as  a  result  of  which  the  school 
district  filed  a  third  party  complaint  against  the  employer, 
and  the  opinion  in  that  case  suggested  there  might  be  some 
right  to  indemnity  from  the  employer  on  the  basis  of  a 
breach  of  contract  or  implied  indemnity,  the  Legislature 
promptly  rewrote  the  law  so  as  to  preclude  such  indemnity. 
See  City  of  Sacramento  v.  Superior  Court,  205  Cal.  App.  2d 
398,  23  Cal.  Eptr.  43,  47  (Cal.  App.  1962). 

In  Halstead  v.  Norfolk  S  Western  Railivay  Company, 
236  F.  Supp.  182  (S.  D.  W.  Va.  1964),  affirmed,  350  F.2d 
917  (4th  Cir.  1965)  the  Court  said: 

"Black  Rock  having  already  paid  its  contribution  to 
the  Workmen's  Compensation  Fund  and  the  plaintiff 
having  received  the  benefits  thereof,  before  fostering 
a  further  economic  burden  on  Black  Rock,  for  the  same 
industrial  accident  to  its  employee,  its  legal  responsi- 
bility therefore  must  be  made  to  clearly  appear."  (236 
F.  Supp.  187) 

Admitting  a  contractual  relationship  between  the  Gov- 
ernment and  Merritt-Chapman  &  Scott  Corporation,  but 
recognizing  that  the  contract  between  the  parties  contains 
no  language  amounting  to  an  express  indemnity  against 
the  Government's  own  negligence,  the  language  of  Royal 
Indemnity  Company  v.  Southern  California  Petroleum  Cor- 
poration, 67  N.M.  137,  353  P.2d  358  (1960)  becomes  par- 
ticularly appropriate. 
The  Court  outlined  the  problem  succinctly  as  follows: 
"To  be  more  specific,  the  question  becomes :  Is  the 
exclusive  remedy  provision  of  the  Workmen's  Com- 
pensation Act  so  broad  as  to  grant  amnesty  to  an 
employer  for  all  causes  of  action  relating  to  employees' 
injuries,   regardless   of  the  question  of  independent 
breach  of  duty,  where  there  is  no  express  contract  of 
indemnity?"  (353  P.2d  360) 
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At  page  361  the  Court  says : 

"Southern  California  urges  that  B.  J.  Service,  by  its 
contract,  impliedly  agreed  to  do  its  work  without 
negligence  and  is  therefore  liable  or  must  indemnify 
for  the  damage  proximately  caused  by  its  negligence. 
As  to  such  basic  contentions,  we  do  not  feel  there  need 
be  any  discussion.  However,  the  next  step  in  the  argu- 
ment is  the  determinative  one.  This  is :  That  assuming 
liability  for  negligence,  and,  therefore,  indemnity, 
under  the  contract,  that  injuries  to  employees  of  B.  J. 
Service  are  a  recoverable  item  of  damage.  This  asser- 
tion has  support  in  several  jurisdictions,  on  the  theory 
that  when  the  employer  breaches  an  independent  duty 
toward  the  third  party,  he  has  an  obligation  to  in- 
demnify. (American  District  Telegraph  Co.  v.  Kittle- 
son,  8  Cir.,  1950,  179  F.2d  946;  Rich  v.  United  States, 
2  Cir.,  1949,  177  F.2d  688;  Westchester  Lighting  Co.  v. 
Westchester  Co.  S.  E.  Corp.,  1938,  278  N.Y.  175,  15 
N'.E.2d  567;  San  Francisco  Unified  School  Dist.  v. 
California  Bldg.  Main.  Co.,  1958,  162  Cal.  App.  2d  434, 
328  P.2d  785;  Ryan  Stevedoring  Co.  v.  Pan-Atlantic 
Steamship  Corp.,  1956,  350  U.S.  124,  76  S.  Ct.  232,  100 
L.Ed,  133)  However,  none  of  the  statutes  construed 
contained  such  explicit,  definite  language  as  does  the 
New  Mexico  act,  and  this  is  true  particularly  as  to  the 
Ryan  case,  supra,  in  which  the  Supreme  Court  of  the 
United  States  construed  the  provisions  of  the  Long- 
shoremen's Act." 

The  Court  said  at  page  362 : 

"(1)  The  use  of  the  words  in  the  section  of  the  statute, 
supra,  'any  employer  .  .  .  shall  not  be  subject  to  any 
other  liability  whatsoever  .  .  .  and  all  causes  of  action, 
actions  at  law,  suits  in  equity,  and  proceedings  what- 
ever, and  all  statutory  and  common-law  rights  and 
remedies  .  .  .  are  hereby  abolished  .  .  .'  expressly  limits 
the  liability  of  the  employer  and  destroys  the  common- 
law  right  of  indemnity. 
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(2)  WJietlier  or  not  a  different  rule  might  be  applied 
in  a  case  where  an  employer  and  a  third  party  had 
specifically  contracted  for  indemnity,  we  need  not 
here  decide.  Suffice  it  to  say  that  in  this  ease,  where 
reliance  is  placed  upon  an  implied  agreement,  we  do 
not  feel  that  the  position  of  Southern  California  can 
be  sustained  as  against  the  strong  language  of  Sec. 
59-10-5,  supra.  If  such  an  agreement  to  indemnify  were 
to  be  implied,  the  employer  would  be  obligated  to  pay 
damages  to  an  injured  employee,  through  a  third  party, 
over  and  above  the  amount  of  compensation  fixed  by 
the  Act,  and  thus  impose  the  very  liability  against 
which  the  Act  declared  the  employer  should  be  in- 
sulated. This  does  not  appear  to  be  the  legislative 
intention,  and  the  court  would  not  by  decision  alter 
the  plain,  clear  language  of  the  legislative  enactment. 

We  therefore  conclude  that  the  trial  court  correctly 
dismissed  the  third-party  complaints." 

In  United  Air  Lines  v.  Wiener,  335  F.2d  379  (9th  Cir. 
1964),  Cert,  denied,  379  U.S.  951  (1964),  the  Federal  Em- 
ployees' Compensation  Act,  5  U.S.C.A.  Sec.  757(b),  was 
held  to  proclude  an  otherwise  existing  right  of  indemnity 
with  respect  to  Government  employees  killed  in  a  mid-air 
plane  collision  because  of  the  exclusive  liability  provision 
of  the  Compensation  Act. 

In  Pope  S  Talhot,  Inc.  v.  Hawn,  346  U.S.  406,  98  L.  Ed. 
143,  74  S.  Ct.  202  (1953),  the  Plaintiff  was  an  employee  of 
a  ship  repairing  firm  who  brought  suit  against  the  ship 
owner.  By  third  party  complaint,  the  ship  owner  sought 
contribution  or  indemnity  from  the  ship  repairing  firm.  The 
Supreme  Court  held : 

"Pope  &  Talbot's  (the  ship  owner  seeking  indemnity) 
contention  if  accepted  would  frustrate  this  purpose  to 
protect  employers  who  are  subject  to  absolute  liability 
by  the  act.  Moreover,  reduction  of  Pope  &  Talbot's 
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liability  at  the  expense  of  Hawn  (the  employer)  would 
be  the  substantial  equivalent  of  contribution  which  we 
declined  to  require  in  the  Halcyon  case."  (98  L.  Ed. 
152)  (parenthetical  material  ours) 

The  court  would  not  allow  contribution  or  indemnity  from 
the  employer. 

To  allow  indemnity  from  Merritt-Chapman  &  Scott  Cor- 
poration would  frustrate  the  purpose  of  the  Arizona  Work- 
men's Compensation  Act  by  allowing  a  second  recovery 
against  Merritt-Chapman  &  Scott  Corporation  following 
compliance  with  the  Act. 

E.  NO  SPECIFIC  CONTRACT  OF  INDEMNITY  AGAINST  THE  NEGLIGENCE 
OF  THE  GOVERNMENT  EXISTED  BETWEEN  THE  GOVERNMENT  AND  MER- 
RITT-CHAPMAN &  SCOTT  CORPORATION,  AND  THERE  IS  NO  INDEM- 
NITY AGAINST  THE  NEGLIGENCE  OF  AN  INDEMNITEE.  EXCEPT  WHEN 
THE  SAME  IS  SPECIFICALLY  EXPRESSED  BY  CONTRACT. 

There  is  absolutely  no  language  in  the  contract  between 
the  Government  and  Merritt-Chapman  &  Scott  Corporation 
which  could  give  rise  to  an  express  indemnity  by  Merritt- 
Chapman  &  Scott  Corporation  to  indemnify  the  Govern- 
ment for  its  own  negligence.  The  Government  has  predi- 
cated its  claim  of  indemnity  upon  the  following  contract 
provisions:    Paragraph   10,   "General   Conditions;"   Para- 
graph 10,  "General  Provisions;"  and  Paragraph  11,  "Gen- 
eral Provisions,"  Contract  No.  U-Ofi-0-2403.  (T.R.  12) 
Paragraph  10  of  the  General  Conditions  provides : 
"Accident   prevention.     The  contractor  shall,  at  all 
times,  exercise  reasonable  precautions  for  the  safety 
of  employees  in  the  performance  of  this  contract,  and 
shall  comply  with  all  applicable  provisions  of  Federal, 
State,  and  Municipal   safety  laws  and  building  and 
construction  codes.  The  contractor  shall  also  comply 
with  the  provisions  of  the  Bureau  of  Reclamation  pub- 
lication,  "Safety  Requirements   for   Construction  by 
Contract",  in  effect  on  date  bids  are  opened,  so  far  as 
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applicable,  as  determined  by  the  contractin<i:  oflficer  and 
unless  such  provisions  are  incompatible  with  Federal, 
State,  or  Municipal  laws  or  rej^ulations.  Monthly  re- 
ports of  all  lost  time  accidents  shall  be  promptly  sub- 
mitted giving  such  data  as  may  be  prescribed  by  the 
contracting  officer.  Nothing  in  this  paragraph  shall  be 
construed  to  permit  the  enforcement  of  any  laws,  codes 
or  regulations  herein  specified  by  any  except  the  con- 
tracting officer." 

Paragraph  10  of  the  General  Provisions  provides : 

"The  contractor  shall  give  his  personal  superintend- 
ence to  the  work  or  have  a  competent  foreman  or 
superintendent,  satisfactory  to  the  contracting  officer, 
on  the  work  at  all  times  during  progress,  with  author- 
ity to  act  for  him." 

Paragraph  11  of  the  General  Provisions  provides: 

"The  contractor  shall,  without  additional  expense  to 
the  government,  obtain  all  licenses  and  permits  re- 
quired for  the  prosecution  of  the  work.  He  shall  be 
responsible  for  all  damages  to  persons  or  property 
that  occur  as  a  result  of  his  fault  or  negligence  in  con- 
nection with  the  prosecution  of  the  work.  .  .  ." 

It  is  submitted  that  none  of  the  quoted  language  can  con- 
stitute an  express  indemnity  between  Merritt-Chapman  & 
Scott  Corporation  and  the  Government,  inasmuch  as,  as  a 
general  rule,  one  can  obtain  indemnity  from  his  own  negli- 
gence only  in  reliance  upon  language  so  clear  and  unequiv- 
ocal as  to  demonstrate  that  such  indemnification  was  the 
expressed  intention  of  the  parties.  Goldman  v.  Ecco- 
Phoenix  Electric  Corporation,  41  Cal.  Rptr.  73,  396  P.2d 
377  (1964) ;  Hollingsworth  v.  Chrysler  Corporation,  208 
A.2d  61  (Del.  1965) ;  Sinclair  Oil  and  Gas  Company  v. 
Brown,  333  F.2d  967  (5th  Cir.  1964) ;  Donnelly  v.  Rochester 
Gas  and  Electric  Corporation,  44  Misc.  2d  855,  255  N.Y. 
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Supp.  2d  573  (App.  Div.  1965) ;  42  CJS,  Indemnity,  Sec.  12; 

27  Am.  Jur.,  Indemnity,  Sec.  15.  As  stated  in  Goldman  v. 

Ecco-Phoenir  Electric  Corporation,  supra, 

"We  hold  that  one  who  seeks  indemnification  from  his 
own  negligence  must  draft  the  instrmnent  in  specific, 
precise  and  unambiguous  terms  .  .  ."  (396  P. 2d  377) 
(Emphasis  added) 

A  far  less  persuasive  minority  \iew  has  been  taken  by  cer- 
tain courts  in  interpreting  indemnity  agreements  so  as  to 
protect  the  indemnitee  from  the  consequences  of  its  ovna 
negligence.  These  courts  do  not  require  specific  language  of 
indemnity,  but  still  require  a  clear  manifestation  of  an 
intention  by  each  party  that  the  indemnitee  shall  be  indem- 
nified against  his  own  negligence.  Even  in  such  jurisdic- 
tions, such  agreements  are: 

".  .  .  carefully  scrutinized  and  strictly  construed;  they 
must  clearly  show  the  intention  of  one  party  to  protect 
itself  from  claims  arising  from  its  o^vn  acts  of  negli- 
gence and  the  intention  of  the  other  to  assume  the 
obligations.''  (DeTinne  v.  F.  N.  Neilsen  Company,  45 
111.  App.  2d  231,  195  N.E.  2d  240  (111.  App.  1963)  (195 
NE2d242)  (Emphasis  added) 

Where,  as  in  Illinois,  express  words  of  indemnification 
against  the  indemnitee's  negligence  are  not  necessary,  still 
only  language  such  as  ''(indemnity  against)  any  and  all 
claims  for  damages  to  persons,  caused  directly  or  indi- 
rectly or  occasioned  by  the  execution  of  the  work  included 
in  this  order"  {DeTinne  v.  Neilsen,  supra,  195  N.E.  2d  at 
242),  or  assumption  of  the  "entire  responsibility  and  lia- 
bility for  any  and  all  damage  or  injury  of  any  kind  or 
nature  whatever  ...  to  all  persons  .  .  .  caused  by,  resulting 
from,  arising  out  of,  or  occurring  in  connection  with  the 
execution  of  the  work  .  .  ."  (Gust  K.  Neuberg  Construction 
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Co.  V.  Fischback,  Moore  and  Morrissey,  Inc.,  46  111.  App. 
238,  196  N.E.  2d  513,  515  (111.  App.  1964))  has  been  held  to 
indemnify  the  indemnitee  against  his  own  negligence.  The 
above-quoted  language  from  the  contract  between  the  Gov- 
ernment and  Merritt-Chapman  &  Scott  Corporation  in  no 
way  approaches  such  language.  (T.R.  12) 

Concerning  the  Government's  attempt  to  avoid  the  con- 
sequences of  its  own  negligence  by  the  language  of  contract, 
the  rules  stated  in  the  recent  case  of  Cate  v.  United  States, 
249  F.Supp.  414  (S.D.  Ala.  1966)  are  particularly  appro- 
priate. In  examining  a  Government  contract  to  determine 
the  effect  of  certain  language  relative  to  a  Government 
claim  of  indemnity  against  a  contractor,  the  court  phrased 
its  holding  in  the  following  language : 

"The  clause  upon  which  the  government  relies  must 
then  stand  or  fall  in  light  of  the  rules  of  general  law 
applicable  to  the  construction  of  contracts  of  indem- 
nity. It  is  stated  that  'the  indemnitor  is  entitled  to 
have  his  undertaking  as  thus  determined  strictly  con- 
strued, and  that  it  cannot  be  extended  by  construction, 
or  implication  beyond  the  terms  of  the  contract,  espe- 
cially where  the  contract  was  prepared  by  the  indem- 
nitee.' 42  C.J.S.,  Indemnity,  §  8(b),  p.  576  (1944).  The 
contract  here  was  written  by  the  Government  and  is 
contained  within  a  portion  of  the  contract  dealing  with 
pa>Tnents  thereunder.  'It  is  the  general  rule  that  where 
the  indemnity  is  not  contracted  for  from  an  insurance 
company  whose  business  it  is  to  furnish  indemnity  for 
a  premium  under  a  contract,  but  is  from  one  not  in  the 
indemnity  business  and  as  an  incident  of  a  contract 
whose  main  purpose  is  something  else,  the  indemnity 
provision  is  construed  strictly  in  favor  of  the  indem- 
nitor.' (Citing  cases)  .  .  .  'unless  the  intention  is  un- 
equivocally expressed  in  the  plainest  of  words,  the  law 
will  consider  that  the  parties  did  not  undertake  to  in- 
demnify one  against  the  consequences  of  his  own  neg- 
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ligence.'  Applying  the  foregoing  principles,  it  cannot 
be  said  that  the  clause  in  this  case,  when  taken  in  its 
proper  context,  contains  positive  indicia  of  intent  to 
indemnify  the  government  for  the  consequences  of  its 
own  negligence."  (249  F.Supp.  417,  418) 

Absent  language  requiring  an  express  indemnity,  the 
language  of  Holstead  v.  Norfolk  and  Western  Railway, 
supra,  p.  21  becomes  particularly  appropriate : 

".  .  .  "We  find  no  language  in  the  tariff  which  could 
be  reasonably  interpreted  to  impose  upon  a  consignee 
an  indemnity  liability  to  the  carrier  for  accidental  in- 
jury to  consignee's  employee  where  such  employee  is 
covered  by  Workmen's  Compensation  and  where,  as 
in  West  Virginia,  the  act  insulates  the  employer  from 
common  law  liability  therefor."  (236  F.  Supp.  189) 

It  should  be  noted  with  reference  to  the  quoted  language 
that  the  Arizona  exclusive  liability  statute,  A.R.S,  23-906, 
similarly  exempts  employers  complying  with  the  statutes 
from  damages  at  conmion  law  arising  on  account  of  in- 
juries to  their  employees. 

In  discussing  the  contractual  relationship  between  an 
employer  and  a  third  party  seeking  indemnity,  the  Tenth 
Circuit  in  Hill  Lines,  Inc.  v.  Piitshurrili  Plate  Glass  Com- 
pany, 222  F.2d  854  (10th  Cir.  1955)  stated: 

"Tlie  most  that  can  lie  said  of  Hill  Li}i('s'  theory  w? 
that  hy  virtue  of  the  contractual  relationship  hettceen 
Hill  Lines  and  Pittsburgh  irith  respect  to  unload- 
ing the  truck,  Pittsburgh  became  solely  liable  to  its 
employee  for  his  injuries.  The  ansuer  is  that  if 
Pittsburgh  is  either  solely  or  jointly  liable  for  those 
injuries  its  liahility  is  limited  by  the  Workmen's  Com- 
pensation Act.  The  result  is  the  same.  In  either  event, 
the  Workmen's  Compensation  law  operates  to  insidate 
Pittsburgh  from  liability  to  Hill  Lines."  (Emphasis 
added)   (222  F.2d  857-858) 
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It  is  important  in  reading  Paragraph  10  of  the  General 
Conditions  concerning  "accident  i^revention"  to  consider 
the  entire  condition,  rather  than  extracting  excerpts  from 
same.  Initially,  it  can  be  forcefully  argued  that  if  the  lan- 
guage of  the  paragraph  renders  Merritt-Chapman  &  Scott 
Corporation  liable  to  provide  for  the  safety  of  its  employ- 
ees, it  has  embraced  this  obligation  and  provided  Work- 
men's Compensation  coverage  to  provide  for  same,  and 
that  this  liability  is  limited  by  the  provisions  of  the  Work- 
men's Compensation  Act  (applying  the  reasoning  of  the 
Hill  Lines  case). 

Furthermore,  the  accident  prevention  provision  does  not 
require  the  contractor  to  prevent  employee  accidents,  but 
only  requires  that  reasonable  precautions  be  taken  against 
same.  By  the  very  terms  of  the  accident  prevention  provi- 
sion contained  in  General  Condition  10 : 

"Nothing  in  this  paragraph  shall  be  construed  to  per- 
mit the  enforcement  of  any  laws,  codes  or  regulations 
herein  specified  by  any  except  the  contracting  officer." 
(T.R.  12) 

Not  only  is  there  no  indemnity  contained  in  the  quoted 
language,  there  is  no  language  in  the  provisions  indicative 
of  any  specific  duty;  the  foregoing  provisions  concerning 
accident  prevention  are  merely  general  safety  provisions  as 
applied  to  Merritt-Chapman  &  Scott  Corporation,  just  as 
the  safety  role  of  the  Government  was  a  general  one  giving 
rise  to  no  specific  duty.  A  goal  of  accident  prevention, 
whether  considered  relative  to  the  liability  of  the  Govern- 
ment or  relative  to  the  liability  of  Merritt-Chapman  &  Scott 
Corporation,  is  not  a  sufficient  basis  upon  which  to  predi- 
cate liability.  (See  Kirk  v.  United  States,  supra,  p.  5,  and 
argument  thereon,  pp.  5-10.) 
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F.  THE  CONTRACT  BETWEEN  THE  GOVERNMENT  AND  MERRITT-CHAPMAN 
&  SCOTT  CORPORATION  CANNOT  BE  CONSTRUED  SO  AS  TO  GIVE 
RISE  TO  AN  IMPLIED  WARRANTY  INDEMNIFYING  THE  GOVERNMENT 
AGAINST  ITS  OWN  NEGLIGENCE. 

The  Government,  recognizing  there  is  no  express  indem- 
nity uj)on  which  to  found  the  third  party  complaint  has 
attempted  to  construct  one  from  the  contract  by  reference 
to  Ryan  Stevedoring  Co.  v.  Pan-Atlantic  S.8.  Corp.,  350 
U.S.  124,  76  S.  Ct.  232,  100  L.Ed  133  (1955).  In  the  Govern- 
ment's motion  to  strike  the  Third  Party  Defendant's  de- 
fenses, the  Government  said  at  page  6: 

"In  the  landmark  case  of  Ryan  .  .  .,  the  Supreme  Court 
held  that  contractual  agreements  similar  to  this  one 
although  without  an  indemnity  provision  as  herein 
contained  amount  to  a  'contractual  undertaking'  to 
perform  the  special  work  Avith  reasonable  safety,  and 
to  discharge  'foreseeable  damage  resulting  to  (con- 
tractee)  from  the  contractor's  improper  performance 
of  those  requirements.'"  (T.R.  22) 

Before  analyzing  Ryan  to  determine  if  it  is  applicable 
here,  it  is  to  first  be  noted  that  this  decision  was  a  divided 
one  by  the  court,  carrying  with  the  minimal  margin,  five 
to  four.  The  Chief  Justice,  Warren  joined  with  Justice 
Black,  Douglas  and  Clark  in  dissenting,  in  an  opinion  writ- 
ten by  Justice  Black. 

Likewise,  in  a  subsequent  opinion,  Italia  Societa  v.  Ore- 
gon Stevedoring  Company,  376  U.S.  315,  11  L.  Ed.  2d  732, 
84  S.  Ct.  748  (1964),  upon  a  similar  subject,  violent  dissent 
again  appeared.  There,  the  decision  was  six  to  three  not- 
withstanding the  prior  and  apparently  controlling  decision 
in  Ryan. 

In  innumerable  cases  citing  Ryan,  it  has  become  readily 
clear  that  the  principles  of  Ryan  apply  only  to  maritime 
situations.  The  very  language  of  the  majority  opinion  in 
the  Italia  Societa  case,  sujara,  makes  tliis  clear.  There  the 
Court  said: 
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"Both  sides  press  upon  us  their  interpretation  of  the 
law  in  regard  to  the  scope  of  warranties  in  non-sales 
contracts,  such  as  contracts  of  bailment  and  service 
agreements.  Bid  we  deal  here  with  a  suit  for  indemni- 
fication based  upon  a  maritime  contract^  governed  by 
Federal  law  (citing  authority),  in  an  area  where  rather 
special  rules  governing  the  obligations  and  liability  of 
ship  owners  prevail,  rides  that  are  designed  to  mini- 
mize the  hazards  encountered  by  seamen,  to  compen- 
sate seamen  for  the  accidents  that  inevitably  occur, 
and  to  minimize  the  likelihood  of  such  accidents.  By 
placing  the  burden  ultimately  on  the  company  whose 
default  caused  the  injury,  (citing  authority)  we  think 
our  decision  today  is  in  furtherance  of  these  objec- 
tives." (11  L.  E.  2d  741)  (Emphasis  added) 

Regardless   of  the  method  of  reasoning  as  to  how  the 
court  arrived  at  its  decision  in  Ryan,  the  ultimate  conclu- 
sion of  the  majority  was  that  the  stevedoring  company,  the 
employer  and  Third  Party  Defendant,  had  breached  a  con- 
tractual warranty  to  the  Defendant  shipowner,  which  gave 
rise  to  the  indemnity.  The  court  said  at  100  L.  Ed.  140: 
"The  Act  nowhere  expressly  excludes  or  limits  a  ship- 
owner's right,  as  a  third  person,  to  insure  itself  against 
such  a  liability  either  by  a  bond  of  indemnity,  or  the 
contractor's   own   agreement   to   save   the   shipowner 
harmless." 

The  court  went  on  to  amplify: 

"In  the  face  of  a  formal  bond  of  indemnity  this  statute 
clearly  does  not  cut  off  a  shipowner's  right  to  recover 
from  a  bonding  company  the  reimbursement  that  the 
indemnitor,  for  good  consideration,  has  expressly  con- 
tracted to  pay.  Such  a  liability  springs  from  an  inde- 
pendent contractual  right." 

"The  shipowner's  action  here  is  not  founded  upon  a 
tort  or  upon  any  duty  ivhicli  the  stevedoring  contractor 
owes  to  its  employee.  The  third  party  complaint  is 
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grounded  upon  the  contractor's  breach  of  its  purely 
consensual  obligation  owing  to  the  shipowner  to  stow 
the  cargo  in  a  reasonably  safe  manner.  Accordingly, 
the  shipowner's  action  for  indemnity  on  that  basis  is 
not  barred  by  the  Compensation  Act."  (Emphasis 
added) 

The  court  then  described  the  agreement  it  had  construed 

to  exist  in  Ryan  as  follows : 

"This  obligation  is  not  a  ({uasi-contractual  obligation 
implied  in  law  or  arising  out  of  a  non-contractual  re- 
lationship. It  is  of  the  essence  of  petitioner's  stevedor- 
ing contract.  It  is  petitioner's  warranty  of  workman 
like  service  that  is  comparable  to  a  manufacture)'' s 
warranty  of  the  soundness  of  its  manufactured  prod- 
uct." (100  L.  Ed.  142)  (Emphasis  added) 

Let  us  now  consider  whether  the  contract  provisions 
with  Merritt-Chapman  &  Scott  Corporation  fall  within  the 
purview  of  the  warranty  discussed  in  Ryan. 

First  of  all,  the  General  Provisions  Section  11  sentence 
states : 

"He  (the  contractor)  shall  be  responsible  for  all  dam- 
ages to  persons  or  property  that  occur  as  a  result  of 
his  fault  or  negligence  in  connection  with  the  prosecu- 
tion of  the  work."  (T.R.  12) 

Wherein  is  there  any  warranty  here!  Wherein  is  there  any 
duty  or  obligation  running  to  the  Government?  There  is 
but  one;  had  the  contractor  damaged  property  of  the  Gov- 
ernment through  "fault  or  negligence"  the  contractor  would 
have  been  "responsible"  for  the  "damages"  to  the  "i^rop- 
erty".  As  pointed  out  explicitly  by  Ryan,  the  doctrine 
therein  announced  does  not  apply  to  the  tort  of  the  alleged 
indenmitor,  only  to  "breach"  of  the  warranty. 

The  same  reasoning  applies  to  the  language  of  section 
10  of  the  General  Conditions : 
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"The  contractor  shall,  at  all  times,  exercise  reasonable 
precautions  for  the  safety  of  employees  in  the  per- 
formance of  this  contract,  and  shall  comply  M-ith  all 
applicable  provisions  of  Federal,  State  and  municipal 
safety  laws  and  building  and  construction  codes." 
(T.R.  12) 

Can  any  warranty  such  as  a  manufacturer's  warranty  run- 
ning in  favor  of  the  Government  be  established  here?  In 
Ryan,  safe  storage  of  cargo,  for  which  the  Defendant  ship- 
owner was  absolutely  an  insurer,  was  being  protected  l)y 
the  warranty:  but  in  the  instant  case  there  is  nothing  but 
torts  toward  persons,  third  parties  to  the  contract,  I)eing 
described. 

It  would  be  nuich  too  lengthy  to  explore  the  background 
of  the  Ryan  decision.  However,  we  can  cite  the  court  to 
two  Supreme  Court  opinions  which  preceded  Ryan  and  one 
which  followed  Ryan  that  make  it  expressly  clear  the 
limited  effect  which  Ryan  should  have,  notwithstanding 
certain  of  its  language  which,  taken  out  of  context,  might 
seem  more  broad  than  it  truly  is.  In  order  to  more  fully 
understand  Ryan  the  following  cases  should  be  read  in  the 
following  order :  Halcyon  Lines  v.  Haenn  Ship  GSR  Corp., 
342  U.S.  282,  96  L.  Ed.  318,  72  S.  Ct.  277  (1952) ;  Pope  and 
Talbot,  Inc.  v.  Haicn,  supra,  p.  23;  Weyerhaeuser  8.8.  Co. 
V.  U.S.,  372  U.S.  597,  10  L.  Ed.  2d  1,  835  S.  Ct.  926  (1963). 

In  Halcyon,  the  first  of  the  three,  the  Plaintiff  was  an 
employee  of  a  ship  repair  firm.  Indenmity  was  not  sought 
by  the  shipowner  from  the  employer,  only  contribution. 
(Contribution  would  have  been  applicable  had  Plaintiff  been 
a  longshoreman  or  a  seaman.)  The  Supreme  Court  held 
there  was  no  right  to  contribution  except  by  legislation  and 
they  would  leave  it  up  to  the  legislature  to  change.  In  the 
second  of  the  three  cases,  Hawn,  the  Plaintiff  was  again  an 
employee  of  a  ship  repairing  firm  and  sued  the  shipowner. 
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By  third  party  practice  the  shipoAvner  sought  contribution 
or  indemnity  from  the  employer.  The  court  held  in  language 
previously  quoted  at  page  24  herein : 

"Pope  &  Talbot's  (the  shipowner  seeking  indenmity) 
contention  if  accepted  would  frustrate  this  purpose  to 
protect  employers  who  are  subject  to  absolute  liability 
by  the  Act.  Moreover,  reduction  of  Pope  &  Talbot's 
liability  at  the  expense  of  Haenn  (the  employer)  Avould 
be  the  substantial  equivalent  of  contribution  which  we 
declined  to  require  in  the  Halcyon  case."  (98  L.  Ed. 
152) 

And  the  court  held  there  could  be  neither  contribution  nor 
indenmity. 

The  third  of  these  three  cases,  Weyerhaeuser,  followed 
Ryan,  and  dealt  with  a  plaintiff  seaman,  employed  by  the 
United  States,  who  brought  suit  against  Weyerhaeuser  by 
virtue  of  a  two-ship  collision.  Weyerhaeuser  brought  in  the 
United  States  as  a  Third  Party  Defendant,  relying  on  Ryan. 
The  Supreme  Court,  in  considering  the  etfect  that  Ryan  had 
upon  the  situation  there  presented,  stated  that  the  Federal 
Employees  Compensation  Act  language  (being  considered 
in  Weyerhaeuser)  was  identical  to  the  language  of  the 
Longshoremen's  and  Harbors  Workers'  Compensation  Act 
considered  in  Ryan  (10  L.  Ed.  2d  5).  The  court  there 
described  the  language  of  the  Act  as  follows : 

"Section  7(b)  provides  that  the  compensation  remedy 
shall  be  exclusive  with  respect  to  the  Government's 
liability  'to  the  employee,  his  legal  representative, 
spouse,  dependents,  next  of  kin,  and  anyone  otherwise 
entitled  to  recover  damages  from  the  United  States. 
.  .  .'  The  Government  points  out  that  the  general 
words  'anyone  otherwise  entitled  to  recover  damages' 
literally  would  cover  a  shipowner  entitled  to  recover 
divided  damages  after  a  mutual  fault  collision.  But 
the  general  language  upon  which  the  Government  relies 
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follows  explicit  ennmeration  of  specific  categories,  em- 
ployees, their  representatives,  and  their  dependents. 
Under  the  traditional  rule  of  statutory  construction 
which  counsels  against  *giving  to  general  words  a 
meaning  totally  unrelated  to  the  more  specific  terms  of 
a  statute,  we  think  the  meaning  of  the  statutory  lan- 
guage is  far  from  'plain'."  (10  L.  Ed.  2d  4) 

The  court  went  on  to  say  that  under  the  interpretation  of 
the  Federal  Employees  Compensation  Act  and  under  the 
interpretation  of  the  Longshoremen's  and  Harbor  Workers' 
Compensation  Act: 

"There  is  no  evidence  whatever  that  Congress  was 
concerned  with  the  rights  of  unrelated  third  parties, 
nnich  less  of  any  purpose  to  disturb  settled  doctrines 
of  admiralty  law  affecting  the  mutual  rights  and  lia- 
bilities of  private  shipowners  in  collision  cases."  (10 
L.  Ed.  2d  5)  (emphasis  added) 

It  is  readily  apparent  that  the  court  has  construed  the 
federal  statutes  so  as  to  limit  the  action  against  the  em- 
ployer to  eliminate  only  those  actions  against  the  employer 
brought  by  the  employee,  his  representatives  and  his  de- 
pendents, because  the  enumeration  of  these  parties  appeared 
in  the  statute.  This  is  certainly  not  the  construction  that 
can  be  given  the  Arizona  Workmen's  Compensation  Act. 
The  Arizona  Workmen's  Compensation  Act  does  not  even 
speak  of  who  may  bring  the  action  against  the  employer.  It 
deals  only  with  the  obligation  of  the  employer.  Section 
23-906  A.R.S.  states : 

"Employers  who  comply  with  the  provisions  of  Sec- 
tion 23-961  as  to  securing  compensation  shall  not  be 
liable  for  dainages  at  common  law  or  by  statute,  except 
as  provided  in  this  section,  for  injury  or  death  of  an 
employee  wherever  occurring,  .  .  ."  (Emphasis  added) 
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It  is  to  be  emphasized  that  Section  23-1022  A.R.S.,  a  sepa- 
rate statute,  deals  with  the  remedies  of  the  employee  and 
accordingly,  the  two  statutes  are  to  be  distinguished,  one 
dealing  with  the  remedy  of  the  employee  and  the  one  cjuoted 
above  dealing  with  the  obligations  of  the  employer. 

It  should  therefore  be  readily  apparent  that  the  analysis 
of  the  statutes  in  Ryan  and  Weyerhaeuser  cannot  apply  to 
the  Arizona  "Workmen's  Compensation  statutes  and  the 
employer  in  Arizona  who  complies  with  the  terms  of  the 
Workmen's  Compensation  Act  should  not  be  liable  to  any 
third  party  on  a  claim  of  indemnity. 

Similarly,  a  brief  review  of  recent  cases  not  reaching  the 
Supreme  Court  reveals  that  the  rule  of  the  Ryan  case  is 
limited  to  admiralty  cases. 

In  Waterman  Steamship  Corporation  v.  David,  353  F.2d 
660  (5th  Cir.  1965),  the  court  recognized  the  unique  rules 
which  apply  to  maritime  situations.  The  court  said: 

"The  stevedore's  'warranty  of  workmanlike  service  is 
comparable  to  a  manufacturer's  warranty  of  the  sound- 
ness of  its  manufactured  product.  The  shipowner's 
action  is  not  changed  from  one  for  a  breach  of  con- 
tract to  one  for  a  tort  simply  because  recovery  may 
turn  upon  the  standard  of  the  performance  of  peti- 
tioner's stevedoring  service.'  Ryan,  350  U.S.  at  133, 
76  S.Ct.  at  237.  In  a  more  recent  case  the  Supreme 
Court,  declining  to  take  a  bailment  approach,  (citing 
Booth  S.S.  Co.  V.  Meier  and  Oelhaf  Company,  262  F.2d 
310  (2nd  Cir.  1958)),  again  noted  that  the  considera- 
tions underlying  the  stevedore's  warranty  are  the  same 
as  those  which  'underlie  a  manufacturer's  or  seller's 
obligation  to  supply  free  of  defects.'  (citing  authority) 
In  (Irififith's  case,  allowing  indemnity,  the  Supreme 
Court  held  that  'the  absence  of  negligence  on  the  part 
of  a  stevedore  who  furnishes  defective  equipment  is 
not  fatal  to  the  shipowner's  claim  of  indemnity  based 
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on  the  stevedore's  implied  warranty  of  workmanlike 
service.'  The  Court  said:  'Although  in  Ryan  the  steve- 
dore was  negligent,  he  was  not  found  liable  for  negli- 
gence as  such  but  because  he  failed  to  perform  safely, 
a  basis  for  liability  including  negligent  and  non-negli- 
gent conduct  alike  .  .  .  Liability  should  fall  upon  the 
party  best  situated  to  adopt  preventive  measures  and 
thereby  reduce  the  likelihood  of  injury.'  376  U.S.  at 
319,  84  S.  Ct.  at  751"  ( 353  F.2d  664) 

This  court,  in  Huff  v.  Matson  Navigation  Company,  338 
F.2d  205  (9th  Cir.  1964),  has  recognized  the  application  of 
the  principles  enunciated  in  the  Ryan  case  to  maritime 
situations.  Said  the  court: 

There  is  another  line  of  related  decisions  by  the  Su- 
preme Court  which,  when  considered  with  those  to 
which  we  have  just  referred,  disclose  that  the  Court 
has  been  in  the  process  of  molding  rules  in  admiralty 
calculated  to  provide  increased  protection  for  long- 
shoremen engaged  in  this  hazardous  occupation." 
(Citing  authority,  including  Ryan,  and  Italia  Societa.) 
(338  F.2d  210)  (Emphasis  supplied) 

Quoting  freely  from  the   Italia   Societa  case,   the  court 

continued : 

"The  Court  there  (in  the  Italia  Societa  case)  also  ex- 
pounded the  rationale  of  this  whole  series  of  cases  as 
follows:  (376  U.S.  p.  324,  84  S.  Ct.  p.  754)  'Where  the 
shipowner  is  liable  to  the  employees  of  the  stevedoring 
company  as  well  as  its  employees  for  failing  to  supply 
a  vessel  and  equipment  free  of  defects,  regardless  of 
negligence,  we  do  not  think  it  unfair  or  unwise  to  re- 
quire the  stevedore  to  indemnify  the  shipowner  for 
damages  sustained  as  a  result  of  injury-producing  de- 
fective equipment  supplied  by  a  stevedore  in  further- 
ance of  its  contractual  obligations.  .  .  .  We  deal  here 
with  ...  an  area  where  rather  special  rules  governing 
the  obligations  and  liability  of  shipowners  prevail, 
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rules  that  are  designed  to  minimize  the  hazards  en- 
countered by  seamen,  to  compensate  seamen  for  the 
accidents  that  inevitably  occur,  and  to  minimize  the 
likelihood  of  sucli  accidents.  By  placing  the  burden 
ultimately  on  the  company  whose  default  caused  the 
injury,  (citing  authority)  Ave  think  our  decision  today 
is  in  furtherance  of  these  objectives'.  These  objectives 
were  stated  in  footnote  10,  page  323  of  that  opinion, 
84  S.  Ct.  at  page  753,  by  quoting  from  DeGioia  v. 
United  States  Lines,  2d  Cir.,  304  F2d  421,  426  as  fol- 
lows :  'The  function  of  the  doctrine  of  unseaworthiness 
and  the  corollary  doctrine  of  indemnification  is  alloca- 
tion of  the  losses  caused  by  shipboard  injuries  to  the 
enterprise,  and  within  the  several  segments  of  the 
enterprise,  to  the  institution  or  institutions  best  able  to 
minimize  the  particular  risk  involved."  (338  F.2d  211) 

That  the  rule  of  the  Ryan  case  does  not  extend  beyond 
the  maritime  context  is  clearly  pointed  out  in  Halstead  v. 
Norfolk  and  Western  Railway  Company,  supra,  p.  21, 
wherein  the  court  said: 

"Under  such  circumstances,  the  Moretz  case  and  the 
cases  cited  therein  in  support  thereof,  notably  Ryan 
Stevedoring  Co.  v.  Pan-Atlantic  S.S.  Corp.,  350  U.S. 
124,  76  S.  Ct.  232,  100  L.  Ed.  133,  afford  no  basis  in 
law  for  a  recovery  under  the  facts  of  this  case.  In  the 
Ryan  case,  the  court  found  that  the  stevedoring  com- 
pany's agreement  to  perform  stevedoring  operations 
contained,  of  its  essence,  an  agreement  to  indemnify 
the  shipoAMier  of  the  stevedoring  company's  service 
contract  to  stow  the  cargo  properly  and  safely  was  not 
lived  up  to.  There,  under  maritime  and  admiralty  law, 
where  the  historic  rule  of  divided  damages  prevails, 
the  court  found  a  contract  of  indemnity  to  exist.  Here, 
however,  no  such  rule  prevails  and  N  &  W  concedes, 
in  its  brief,  the  lack  of  express  language  creating  a 
contract  of  indenmity;  but  it  would,  nevertheless, 
fashion  one  by  implication  from  the  relationship  of 
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the  parties  with  the  aid  of  tlie  statutes,  rules  and  regu- 
lations applicable  to  rail  carriers,  hereinabove  referred 
to.  This  theory  necessary  must  bear  close  scrutiny,  for 
to  apply  it  to  Black  Rock  would,  in  its  effect,  be  forc- 
ing Black  Rock  to  pay  twice  for  the  same  industrial 
accident.  Black  Rock  having  already  paid  its  contribu- 
tion to  the  Workmen's  Compensation  Fund  and  the 
plaintiff  having  received  the  benefits  thereof,  before 
fostering  a  further  economic  burden  on  Black  Rock, 
for  the  same  industrial  accident  to  its  employee,  its 
legal  responsibility  therefore  must  be  made  to  clearly 
appear.  Under  such  circumstances,  it  will  not  suffice 
to  say,  as  N  &  W  does  here,  that  Black  Rock  is  due  to 
respond  over  simply  because  its  employee  was  injured 
while  engaged  in  the  performance  of  an  essential 
aspect  of  its  business.  .  .  ."  (236  F.  Supp.  187)  (Em- 
phasis added) 

When  asked  to  apply  the  Ryan  rule  to  non-maritime 
situations,  the  5th  Circuit,  applying  Florida  laAV,  expressly 
limited  the  Ryan  rule  to  maritime  cases.  In  General  Dy- 
namics Corporation  v.  Adams,  340  F.2d  271  (5th  Cir.  1965), 
the  court  said : 

"We  are  here  concerned  with  the  Florida  rule  with 
respect  to  the  right  of  indemnity  for,  while  the  right 
of  proceed  in  a  third  party  action  is  established  by 
Federal  rule,  such  right  depends  upon  the  existence 
of  a  state  created  liability.  Thus,  the  Supreme  Court 
decisions  in  Maritime  cases,  (citing  Ryan,  Weyer- 
haeuser and  others)  recognizing  the  right  of  a  ship- 
owner to  recover  against  a  stevedoring  company  when 
successfully  sued  hy  an  employee  of  the  stevedoring 
concern,  are  not  in  point  here.  Those  cases  deal  prin- 
cipally with  the  non-delegable  duty  of  a  shipowner 
to  maintain  a  seaworthy  vessel,  the  breach  of  which 
makes  him  liable  without  proof  of  negligence.  In  each 
of  the  cases  the  act  of  the  stevedoring  firm  against 
which  the  Supreme  Court  permitted  the  third  party 
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action  to  proceed,  constituted  the  element  of  unsea- 
worthiness which  fastened  the  vicarious  liability  on 
the  shipowner."  (340  F.2d  279,  280)  (Emphasis  added) 

The  court  disallowed  a  third  party  claim  against  the  em- 
ployer of  the  injured  parties. 

In  Reid  v.  Royal  Insurance  Conipanif,  80  NeA''.  137,  390 
P.2d  45  (1964),  again  the  court  considered  the  extension  of 
the  Ryan  doctrine  beyond  the  maritime  context,  and  refused 
to  so  extend  the  doctrine.  Said  the  court : 

"We  hold  that  the  doctrine  of  the  Ryan  case,  having 
its  origin  in  and  being  applied  for  the  most  part  to 
maritime  cases,  should  not  he  extended  to  the  present 
situation.  Accordingly,  we  hold  that  under  the  circimi- 
stances  of  this  case,  the  contractor  does  not  have  a 
claim  for  relief  against  the  subcontractor  on  the  theory 
of  indemnity  implied  in  law.  The  confusion  as  to  when 
the  indemnity  rule  announced  in  Eyan  Stevedoring 
Co.  V.  Pan-Atlantic  S.S.  Corp.,  supra,  should  be  applied 
may  be  illustrated  by  a  few  citations.  In  Weyerhaeuser 
S.S.  Co.  V.  Nacirema  Co..  supra,  the  unanimous  opinion 
of  the  United  States  Supreme  Court  said:  'The  ques- 
tion here  involves  the  right  to  trial  by  jury  under 
principles  of  maritime  liability  enun<:iated  in  Ryan  .  .  . 
(Emphasis  supplied)"  (390  P.2d  49) 

It  is  clear  that  the  rule  in  the  Eyan  case  applies  only  in 
admiralty  cases,  and  that  such  rule  is  not  at  all  applicable 
to  the  present  controversy. 

CONCLUSION 

In  summary  it  can  be  readily  recognized: 

(1)  If  there  is  no  duty  owed  by  the  Government  to  the 
Plaintiffs,  Merritt-Chapman  &  Scott  Corporation, 
in  addition  to  the  Government,  is  entitled  to  judg- 
ment. 
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(2)  If  there  is  a  duty  owed  by  the  Government  to  the 
Plaintiffs,  such  duty  must  be  based  upon  negli- 
gence of  the  Government,  for  which  there  can  be 
no  indemnity  from  Merritt-Chapman  &  Scott  Cor- 
poration. 

For  the  reasons  set  forth  herein,  the  District  Court  erred 
in  granting  the  motion  to  strike  Merritt-Chapman  &  Scott 
Corporation's  "additional  defenses"  to  the  third  party 
complaint  of  the  Government,  and  in  failing  to  enter  judg- 
ment on  behalf  of  Merritt-Chapman  &  Scott  Corporation 
in  the  third  party  complaint. 

Respectfully  submitted, 

O'Connor,  Cavanagh,  Anderson, 
Westover,  Killingsworth  &  Beshears 

By    John  H.  Westover 

Attorneys  for  Merritt-Chapman 
S  Scott  Corporation 


CERTIFICATION 

I  certify  that,  in  connection  with  the  preparation  of  this 
brief,  I  have  examined  Rules  18  and  19  of  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit,  and  that,  in  my 
opinion,  the  foregoing  brief  is  in  full  compliance  with  those 
rules. 

John  H.  Westover 
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JURISDICTIONAL  STATEMENT 
Appellants  Jack  Roberson  and  William  Rodgers   (plaintiffs) 
inced  this  action  against  the  United  States  under  the 
'El  Tort  Claims  Act,   28  U.S.C.    1346(b),   267I-268O,   to 
Ln  damages  for  personal  injuries  sustained  when  they  fell 


from  a   scaffold   while  working  at  the  Glen  Canyon  Dam  in  Page, 
Arizona    (TR   1-8).  The   United   States  filed   its  answer  to 

plaintiffs'    complaint  and   a   third-party  complaint  against 
their  employer-Merritt -Chapman  &  Scott  Corporation — demanding 
contractual   indemnification  for  all   sums  which  might  be   adjudged 
against   It  and   in  favor   of   plaintiffs    (TR   9-11,    13-I7).     The 
United   States  moved   for   summary  Judgment  against   plaintiffs  and, 
alternatively,   to  strike   that   portion   of  Merritt -Chapman  & 
Scott's   answer   to  its   third-party  complaint   designated   as 
"ADDITIONAL  DEFENSES"    (TR   18-22 ).      The   district   court   denied 
the   motion  for   summarj'-   Judgment  and   granted   the  motion  to 
strike    (TR  7^ ) .     At   the   close    of  the   plaintiffs'    evidence,   the 
United    States   moved   for    Judgment   in   its   favor.      The   district 
court   granted   that  motion  and   dismissed   plaintiffs'    complaint 
and   action   on  the   merits   and   the   United   States'    third-party 
complaint   and   action    {UR   57,    7^).      Plaintiffs   have   appealed 
from  the   dismissal   of   their   complaint   and   action    (TR   58),   and 
Merritt -Chapman  &  Scott   has   appealed   from  the   failui^e    of   the 
district   court   to  hold   that    it   could   not   be    liable   to  the 
Government   for  any  portion  of  any  Judgment   in  favor   of   plaintiffs 

1/     "TR"   refers   to  Volume    I   of   the   Transcript    of  Record 
on  these  appeals.      "TP"  refers  to  the  district  court  reporter's 
transcript   of   proceedings. 
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and  against   the   Government,   and   the   court's   order  granting  the 

2/ 
Government's   motion  to  strike   Its  affirmative  defenses    (TR  66), — 

The    jurisdiction  of   this  Court   is   invoked   pursuant   to  28  U.S.C, 

1291.      By  agreement   between  the   parties   and   with  the   Court's 

consent,   these   appeals  have  been  consolidated  for  purposes   of 

briefing  and    oral  argument. 

COUNTERSTATEMENT   OF  THE   CASE 

1.      The   Underlying  Facts, 

In  April   1957,    the   United   States   Department   of   the    Interior's 

Bureau   of  Reclamation  awarded   Merr it t -Chapman  &     Scott,   an 

-1/ 
independent   contractor,  a   contract   for  about   $108,000,000,    to 

construct  and   complete   the   Glen  Canyon  Dam,   powerplant  and 

appurtenant  v>/orks   on  Government -owned   land    in  Arizona  and   Utah 

J./ 
(Defendant's  Exhibit  A).  The   contract   contained   the  following 

standard   terms  and   conditions,   among  others    (Defendant's  Exhibit 

A): 

GEI^RAL   PROVISia^lS 
(CONSTRUCTION  CONTRACTS) 

8.      MATERIALS  AND  VJORKI^NSHIP 

Unless   other\\;ise   specifically 
provided  for   in  the   specifications,   all 
equipment,   materials,   and   articles   In- 

2/     As  a  precautionary  matter  the   United   States  has  appealed 
from  the  dismissal   of   its  third-party  complaint.      The   purpose 
of  that  appeal  is   simply  to  preserve   the  Government's  claim  for 
indemnity  against  Me rr it t -Chapman  &  Scott   in  the  event  the 
judgment  dismissing  plaintiffs'    complaint  and   action  is   set 
aside    (TR  5^,    65). 

3/     It  has  been  stipulated   that  Merrltt -Chapman  &  Scott 
performed   its  work   "in  the  capacity  of  an  Independent   contractor" 
(TP  302). 

4/     That  exhibit  was  received   in  evidence  and  has  been  trans- 
mTtted   to  this  Court  as  a   separate  volume    (TR   12,   32-35). 
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corporated  in  the  work  covered  by  this 
contract  are  to  be  new  and  of  the  most 
suitable  grade  of  their  respective  kinds 
for  the  purpose  and  all  workmanship  shall 
be  first  class,  *  *  * 

9«   INSPECTION 

(a)  *  *  *  [A]  11  material  and  work- 
manship, if  not  oth  rwise  designated  by  the 
specifications,  chall  be  subject  to  inspec- 
tion, examination,  and  test  by  the  Contract- 
ing Officer  at  any  and  all  times  during 
manufacture  and /or  construction  and  at  any 
and  all  places  where  such  manufacture  and/or 
construction  are  carried  ono  The  Government 
shall  have  the  right  to  reject  defective 
material  and  workmanship  or  require  its 
correctionc   *  *  * 


10,   SUPER IN'TENDENCE  BY  CONTRACTOR 

The  Contractor  shall  give  his  personal 
superintendence  to  the  work  or  have  a 
competent  foreman  or  superintendent, 
satisfactory  to  the  Contracting  Officer, 
on  the  work  at  all  times  during  progress, 
with  authority  to  act  for  him. 

11  o   PERMITS  AND  RESPONSIBILITY  FOR  VJORK, 
ETCo 

*  *  *  He  [the  Contractor]  shall  be 
responsible  for  all  damages  to  persons 
or  property  that  occur  as  a  result  of  his 
fault  or  negligence  in  connection  with  the 
prosecution  of  the  work,   *  *  * 

SPECIFICATIONS 

GENERAL  CONDITIONS 

*         4f        «         « 

10,  Accident  prevent ion «  The 
contractor  shall,  at  all  times,  exercise 
reasonable  precautions  for  the  safety  of 
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employees   in  the  performance   of  this 
contract,   and   shall  comply  with  all 
applicable   provisions   of  Federal,   State, 
and   municipal   safety  laws  and  building 
and   construction  codes.      The  contractor 
shall  also  comply  with  the   provisions   of 
the  Bureau  of  Reclamation  publication 
"Safety  Requirements  for  Construction  by 
Contract,"   in  effect   on  date  bids  are 
opened,    so  far  as  applicable,   as  determined 
by  the   contracting  officer  and   unless   such 
provisions  are   Incompatible  with  Federal, 
State,    or  municipal   laws   or  regula- 
tions.     Monthly  reports   of  all   lost-time 
accidents   shall  be   promptly  submitted   giving 
such  data   as  may  be   prescribed  by  the 
contracting   officer.      Nothing  in  this 
paragraph  shall  be  construed   to  permit  the 
enforcement    of  any  laws,   codes,    or  regula- 
tions herein  specified  by  any  except  the 
contracting  officer. 


Plaintiffs,   experienced   ironworkers,   were  employed  by 
Merr it t -Chapman  &  Scott  to  perform  construction  work  at   the 
dam  site   in  Page,   Arizona    (TP  276-277,   302,   4o8).      On  the  day 
of  the   accident,  April  15,   1964,   plaintiffs  were  reassembling 
a   large   movable   scaffold   known  as  a    "Jumbo,"  which  was  then 
located   in  the  dam's  west  diversion  spillway  tunnel,   on  an 
Incline   of   55  degrees  and   about   532  feet  above   the  bed   of  the 
Colorado  River    (TR  2;   TP  301,   306).     At   the   time   of  the  accident, 
2:30  -  2:40  p.m.,   plaintiffs  were   standing  on  the   jumbo's 
bottom  platform,   about  3-4  feet  from  its  front  edge    (TP  47, 
282-283,   285).      Unlike  the   other   levels   of  the   Jumbo,   the 
platform  on  which  plaintiffs  were   standing  was  not  properly 
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equipped   with  handrails    or   toeboards,  and    it   did   not  have 

front   guardrails   or  a   safety  net    (TR  53;    TP  49,   58,   284-285, 
301-302,    307-308,   416-417).      (The  reassembling  work  did   not 
require   the  removal   of  any  of   those   safety  devices    (TP  307-311, 
356-359).)      In  addition,   neither  plaintiff  was   using  a   safety 
belt,   although  such  belts  were  readily  available  for  their  use 
(TR  55;   TP  62-63,  304-306,  425). 

The   accident    occurred   when  plaintiff  Roberson  requested 
that   the    Jumbo  be   moved   up   "just  a   little   bit"   to  permit 
plaintiffs   to  continue   reassembling  the    Jumbo    (TP  46,   286, 
306).      The    Jumbo  moved    up  about   2-4   inches   and   then   immediately 
slipped   about   25  feet;    plaintiffs  fell  from  the   platform  on 
which  they  were    standing    (TP  48-49,    100-101,    286).      Plaintiffs 
filed    claims   for  workmen's   compensation  benefits  vjlth  the 
Arizona    Industrial   Commission   on  account    of   personal   injuries 
sustained    in  the   accident    (TR   33;    TP   319). 

The    Jumbo  was   operated   through  a   cable   connected   I'jith  a 

hoist.      The   hoist  was   held    in  place   by  tvjo   other  cables 

anchored   to  pins    set    in  the   tunnel's    splitter  wall.      The    slip 

of   the    Jumbo  was   caused   either  by  the   Improper   setting   or 

Inadequate   strength   of   one    of   the   anchor  pins    (TR  53;   TP  71-77, 

183-186,    207-211,   246,   252-253*    367-370).     There  was  no  evidence 

that   the  quality  or   strength  of  the   pin  could   be  determined  by 

5/     Toeboards  would   prevent  a  person  from  falling  underneath 
^e    Jumbo   (TP  397). 
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visual  inspection  in  place,  and  it  was  not  possible  to  observe 
whether  the  pin  had  been  installed  properly  when  the  cable  from 
the  hoist  covered  the  anchor  pin  (TP  143-144,  390-391,  449). 

The  Jumbo  and  anchor  pin  were  the  property  of  Merritt- 
Chapman  &  Scott  (TR  53;  TP  423).  The  Jumbo  was  assembled  in 
the  west  spillway  tunnel  during  the  middle  of  March  1964  under 
the  direction  of  plaintiff  Jack  Roberson,  who  was  assisted  by 
three  other  Merritt -Chapman  &  Scott  employees  (TP  I62-I63, 
409-412,  421).  Concerning  the  installation,  Roberson  testified 
that,  while  he  never  received  drawings  illustrating  how  to  rig 
the  Jumbo,  he  discussed  the  matter  with  Merritt -Chapman  &  Scott's 
superintendent  (TP  421-422);  that  he  alone  selected  the  place 
where  the  holes  for  the  anchor  pins  were  to  be  drilled  and 
determined  the  angles  at  vjhich  those  holes  were  to  be  drilled 
(TP  422,  426-427);  that  the  size  of  the  hole  was  determined  by 
a  Merritt -Chapman  &  Scott  employee  (TP  4l4-4l5);  that  he  (Roberson) 
ordered  the  pins  placed  in  the  holes  (TP  427);  that  the  hole 
involved  in  the  accident  appeared  to  be  "bigger"  than  its  pin 
(TP  431);  that  he  did  not  rig  the  Jumbo  with  cables  around  the 
front  of  the  bottom  deck  (TP  430);  but  that  the  installation  of 
the  hoist  appeared  safe  to  him  (TP  427);  and  that  after  the 
installation,  he  checked  the  anchor  pin  "to  see  how  it  was 
acting"  (TP  428). 

V.'hen  the  Jumbo  was  assembled,  it  was  used  by  Merritt - 
Chapman  8c   Scott  grouters  to  put  grout  into  the  tunnel's 
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concrete   walls    (TP  4l6),     According  to  the   testimony  of   one 
Ben  TJ.   Mullins^    a   Me rr It t -Chapman  &  Scott   grout   foreman,    the 
jumbo  had  wooden  handrails  when  it  v;as  first   used   around 
March   15,    1964,   which  handrails  broke    off   the   front   of   the    Jumbo 
prior  to  the  accident   on  April   I5,    1964    (TP  372-373).      Mulllns 
also  asserted   that    there   were   toeboards    on  the    Jumbo's   front 
end   at   the   time    of    its   installation  but   not   at   the   time    of   the 
accident    (TP  375). 

2.      The   District   Court's  Decision, 

The   district   court    (per  Judge  Walter  E.   Craig)   found   that 
the  failure   of   the   pin  and   lack   of  adequate    guardrails     or   other 
safety  appliances    on  the    Jumbo  resulted    in  the    injuries   sustained 
by  the   plaintiffs    (TR   53).      It   concluded   that   the   fact   that   the 
Government  voluntarily  maintained   its   own  safety  program  during 
the  construction  of   the  dam  did  not  abrogate  Merr it t -Chapman  & 
Scott's   contractual  undertaking   "to  maintain  its   own  safety 
program  for  the   protection   of   its  employees"    (TR  53-54).     The 
court   concluded  further  that,   while   the   Government  had   a 
contractual  right   to   inspect   the   premises   under  construction 
to  assure    itself   that   Merr it t -Chapman  &  Scott   conplied   with  the 
required   safety  measures   of  the   contract,    it  did   not  have  a  duty 
to  do  so,   and   that  because    "there  was  no  duty  on  the   part   of 
the    .    .    ,   Government  to  the   plaintiffs,   there   could   be   no  breach 
of  a  duty,   and   thus   no  liability  under  the   provisions   of   the 


Federal  Tort  Claims  Act"    (TR  53-5^0.      The   court  noted   that 

were   it   to  find   it  necessary  to  reach  a  determination  as  to 

plaintiffs'    contributory  negligence    (TR  55): 

it  would   conclude  that   the   evidence  adduced 
at   the  trial  dislcosed  that   the   plaintiffs, 
and   each   of  them,   were   two  experienced   iron 
workers  and   were   guilty  of  contributory 
negligence   in  working  on  the   Jumbo,   without 
the   use    of   safety  belts  which  were  ready  and 
available  for  their  use,   knowing  that   the 
Jumbo  was  to  be  moved. 

Concerning  the   Government's  third-party  complaint  and 

action  against  Merritt -Chapman  &  Scott,   the   court  ruled   that   the 

contractor  vjas  not    liable  for   indemnification  under  the   contract 

for  the  reason  that   the   Government  was  not   liable   to  plaintiffs 

(TR  5^1). 

ARGWr.NT 

SUTvIT/lARY 

In  Point   I,    infra,   we   show  that   plaintiffs  have  failed   to 

prove   a   cause   of  action  founded   upon  the  Government's  negligence. 

Plaintiffs   urge   that  the   Government   owed   them  certain  duties  by 

reason  of   its  retention   of  control   of   the  vjork  and   its  undertaking 

safety  inspections  and  enforcement   at   the    job   site.     These 

contentions  are   totally  without  merit.     For  the  contract  between 

the  Government  and   Merritt -Chapman  &  Scott,   plaintiffs'   employer, 

did  not  retain  in  the  Government  any   "control"   of  the  work  so  as 

to  create  a  duty  of  care   on  the   part   of  the  Government  to 

plaintiffs.      Kirk  v.    United    States^    270  F.   2d    110    (C  .A .    9); 
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VJallach  v.    United   States,    291  F.    2d   69   (C  .A .    2),   certiorari 
dismissed,    368  U.S.    892,    certiorari  denied,    368  U.S.    935; 
Cannon  v.   United   States,   328  F.   2d   763    (C.A.   7),   certiorari 
denied,    379  U.S.   832;   Buchanan  v.   United    States,   305  F.   2d 
738   (C.A.   8).      In  addition,   the   Government's  maintenance   of  a 
safety  program  during  construction  did   not   of   Itself  create  a 
duty   of   care    on  its   part   to  plaintiffs.      Kirk  v.    United   States, 
270  F.    2d    110    (C.A.    9);    Blaber  v.    United   States,    332  F.    2d   629 
(C.A.    2);    Grogan  v.    United    States,    3^1  F.   2d    39    (C.A.    6);    United 
States  V.    Page,   350  P.   2d   28    (C.A.    10),    certiorari  denied, 
382  U.S.    979.      Finally,    plaintiffs  failed   to  prove   that   the 
Government   in  fact  exercised   control   or  th?t   its   safety  program 
subjected   them  to  any  increased   risks , 

In   Point    II,    infra,   vje    show   that,    if   the   Government   vjere 
liable   for   plaintiffs'    injuries, Merr it t -Chapman  &  Scott  would   be 
required,   by  reason   of   its   contract   v.'lth   the   Government,    to 
IndeLTinify  it.      First:      V/e   demonstrate   that   federal,   not   state    law 
determines   the   rights   and    liabilities   of   the   Government   and 
Merr itt -Chapman  &  Scott.      Clearfield   Trust   Co.    v.    United    States, 
318  U.S.    363;    United   States   v.   Allegheny  County,    332   U.S.    174; 
VJoodbury  v.    United    States,    313  F.    2d   291    (C.A.    9).      Second:      V/e 
establish  that   the   allegations   in  the   Government's  third -party 
complaint,    if   proved,   would  entitle    it   to  contractual   indemnity 
from  Merr itt -Chapman  &  Scott.      Globig  v.    Greene   &  Gust   Co.,    201  _ 

F.  Supp.  945  (E.D.  V/lsc.),  adopted  and  affirmed  sub  nom.  Globlg  v.  I 
Burton  Plumbing -Heating  Co.,  313  F.  2d  202  (C.A.  7);  Guy  F.  Atkinson 
Co.    V.    Merr  itt.   Chapman  8c  Scott   Corp.,    l4l  F.    Supp.    833^    837-838 
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(N.D.   Calif.);    Porello  v.    United   States,    9^^  F.   Supp.    952 
(S.D.   N.Y.);    Johnson  v.    United   States,    133  F.    Supp.    6l3 
(E.D.   N.C.).     And   third:     VJe   shovj  that   there   is  no  merit 
to  the   contractor's  contention  that  Arizona's  Workmen's 
Compensation  Act  bars   or   limits   the   Government's  claim  for 
contractual  indemnity. 
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THE  GOVERNMENT  DID  NOT  BREACH  ANY  DUTIES 
IT   MAY  HAVE    OVJED   TO   PLAINTIFFS 

Under  the  Federal  Tort  Claims  Act,   the   United   States  may  be 
held   liable  for  personal   inji-iries    "caused   by  the   negligent   or 
wrongful  act   or   omission   of  any  employee   of  the   Government  while 
acting  within  the   scope   of  his   office   or  employment,    under 
circumstances  vjhere   the   United   States,    if   a   private   person, 
would  be   liable   to  the   claimant   in  accordance  vjith  the   law   of 
the  place  where   the  act   or   omission  occurred."     28  U.S.C.    1246(b). 
The  Act   does   not    subject   the   United   States   to  absolute    liability 
without  fault;   rather,   a   negligent   or  vjrongful  act   or   omission 
of  a  Government  employee   is  a  necessary  prerequisite  for 
liability.      See   e_.£. ,   Dalehite   v.    United    States,    3A6  U.S.    15, 
44-45;   Push on  v.    United  States,   243  P.   2d  451,   454    (C.A.   9), 
certiorari  denied,    355  U.S.    933;    United   States   v.    Page,    350 
F.    2d   28,    33-34    (C.A.    10),    certiorari  denied,    382  U.S.    979. 

The   accident   here   involved    occurred    in  Arizona.     And, 
according  to  that   state's   law,   a   cause    of  action  founded   upon 
negligence  must  be  based   upon  a   showing    (l)   that   the   defendant 
had   a   duty  to  protect   the   plaintiff   from  the    injury   of  which 
he   complains;    (2)   that   the   defendant   failed   to  perform  that   dutyj 
and    (3)   that    such  failure   proximately  caused   the   plaintiff's 
injury.      Shafer  v.   Monte   Mansfield  Motors,    91  Ariz.   331,    333, 

372  P.   2d   333     (S.   Ct.). 
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On  their  appeal,   plaintiffs  Roberson  and  Rodgers  contend 
that   the   Government   is   liable  to  them  under  Arizona's   law   of 
negligence,   primarily  on  two  grounds:      First,   they  argue,    the 
Government  retained   and  exercised   control   of   the  work,    including 
the   safety  work      on     the  dam,    and   it   is   liable  because   of   its 
failure   to  exercise   that   control  with  reasonable   care    (Roberson 
and   Rodgers   Brief,    pp.    20,    27-28),      Second,    they  argue,    the 
Government   is   liable  because   it   negligently  performed   its 
voluntary  undertakings  to   inspect   and   correct   the  hazardous 
rigging  of  the    jumbo,   end   to  correct   violations   of  applicable 
safety  requirements    ( Id_, ,   pp.   43,   46-48,   56). 

As  we   show  below,   these   contentions  are   totally  without 

merit.      As   the   district   court   correctly  held,    the    Government 

did  not  breach  any  duty  it   may  have   owed   to  plaintiffs, 

A.     Neither  the  Contract  Between  the  Government 

and   Merritt -Chapman  &  Scott  Nor  the   Government 
Safety  Program  Created  Any  Duties   On  the   Part 
of   the   Government   to  Plaintiffs. 

As   indicated   above,   plaintiffs  urge  that  the   Government 
owed   them  certain  duties  by  reason  of    (l)   its  retention   of 
control   of   the  work  and    (2)   its   undertaking  safety  inspections 
and  enforcement  at   the   job   site.      That  argument   is  based   on 
erroneous  premises.      For  the   Government  did   not  by  contract 
retain  control   so  as  to  subject   it  to  liability  to  these 
plaintiffs.      And   the   Government's   safety  program  did  not   of 
itself   impose   upon  the  Government  any  additional   obligations 
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to  plaintiffs. 

1.      Tlie   Government  did  not  by  contract    "retain  control" 

of   the  vjork  entrusted   to  its   independent   contractor.      "One  who 

entrusts  work  to  an  independent   contractor,   but  who  retains  the 

control   of   any  part    of   the   work,    is    subject   to   liability  for 

physical  harm  to   others   for  whose   safety  the   employer   owes  a 

duty  to  exercise   reasonable   care,   which   is   caused  by  his  failure 

to  exercise   his   control  v;ith  re^^sonable   care."     Restatement 

(Second),   Torts    §  ^11^^  In   order  for   Section  hlh   to  be 

applicable,   however,    "the   employer  must  have   retained   at    least 

some   degree    of   control   over   the   manner   in  which  the   work  is 

done.      It   is  not   enough  that  he  has  merely  a   general  right  to 

order  the  work  stopped    or  resumed,    to  inspect   its   progress   or 

to  receive  reports,   to  make   suggestions   or  recommendations  which 

need    not   necessarily  be   followed,    or   to  prescribe   alterations 

and  deviations,"      Id_, ,   Comment   c.     For   "[s]uch  a   general  right 

is   usually  reserved   to  employers,   but   it   does   not   mean  that   the     1 

contractor   is   controlled   as   to  his   methods    of  work,    or  as   to 

operative  detail,"      Ibid,  i 

by  contract  l 

The   Government  did  not/"retain  control"   of  the   work  I 

entrusted  to  Merr it t -Chapman  &  Scott,   its  Independent  contractor, 

and   therefore    owed   no  duties   to   its   contractor's   employees, 

6/        In  the   absence    of   prior  decisions   to  the   contrary,    the 
"^lupreme   Court   of  Arizona  follows  the  application  of   the 
Restatement    of   the    Law   of   Torts.      MacNeil  v.    Perkins,    84  Ariz. 
74,    81,    324    P.    2d   211    (S.   Ct.), 
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including  plaintiffs.      Indeed ,   plaintiffs  have  not   pointed  and 
cannot   point   to  a   single   contract  provision  reserving  control 
to  the  Government,      In  fact,   the   standard   contract  here   involved 
required   the   contractor  to  have   d   competent  foreman   or   super- 
intendent   on  the    Job  at  all   times,   with  authority  to  act  for  it 
(General   Provisions,    10).     For  under  the   contract,   the  contractor's 
representative,   not   the   Government's,    superintended   the  work  on 
the   dam. 

Moreover,   the  fact   thRt   the  contract   gave   the   Government 
the  right  to  inspect    (General   Provisions,   9)  and   the  right   to 
enforce   compliance  with  applicable   safety  requirements 
(Specifications   -  General  Conditions,    10)   does  not   improve 
plaintiffs'    position  here.     For   it   is  vjell  settled   that   such 
standard   Government   contract   provisions  do  not   constitute 
retention   of   control   of   the  work  so  as   to  subject  the   United 
States  to  liability  to  workers   on  the    job.      Kirk  v.   United   States, 
270  F.    2d    110    (C.A,    9);   VJallach  v.   United    States,    291  F.    2d   69 
(C,A.   2),   certiorari  dismissed,    368  U.S.   892,   certiorari  denied, 
368  U.S.    935;    Cannon  v.    United    States,    328  F.   2d    763    (C.A.    7), 

o         -I/" 

certiorari  denied,    379  U.S.   8^,2;  Buchanan  v.   United   States, 

8/       "    '  " 

305  F.    2d   738    (C.A.   8).  As   this   Court   stated    in  Kirk 

7/       Cannon  overruled   Schmld  v.   United    States,   273  F.   2d   I72 
XC.A.    7;,    cited   by  plaintiffs    on  page   2b   of   their  brief, 

_S/     United   States  v.   Pierce .   235  F.   2d   hSS   (C.A.   6),   cited 
and   relied   on  by  plaintiffs   on  pages  23-26  of  their  brief,    is 
not   in  point   since   the  contract  there  expressly  reserved   control 
of  the    operations, 
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(270  F.   2d   at   117): 

*  *  *     The  fact   that   the  United 
States  retained  the  right   to  inspect 
the  work  under  construction  to  see   that 
the   provisions   of  the   contract  vjere 
carried    out  and   also  retained   the  right 
to  stop  work  if  they  \\;ere  not   is  not 
sufficient   in  Itself  to  make  the  United 
States    liable  for  damages   resulting 
from  negligence    of   the   contractors   in 
their   performance    of   the  contract.      Galla- 
gher V.    United   States   Lines   Co.,    2  Clr., 
206  F.    2d    177;   Alexander  v.    Frost   Lum- 
ber  Industries,   D.C.,    88  F.    Supp.    516, 
affirmed    5  Clr..    IS7  F.    2d   27;    McDonald   v. 
Shell   Oil  Co.,   m  Cal.    2d   785,    285   P.    2d 
902. 

In  short,   the   fact   that   Government   inspectors   Inspected 
the  work  at  the   dam  site   and   so^ight   compliance  with  safety 
requirements  did   not   place   the   Government   in  control  of  the  work, 

2,     By  conducting  a   safety  program,    the   Government  did   not 
"undertake"   to  assure   the   safety  of   its   contractor's  employees,  m 
Nowhere   in  the   contract  between  the   Government  and  Merrltt-Chapmai 
&  Scott   did   the   Government    obligate   itself   to   look   out   for   the 
safety  of   its  contractor's  employees.      In  fact,   the   contract   stat<) 
that    "[t]he   contractor   shall,   at  all  times,   exercise  reasonable 
precautions  for  the   safety  of  employees    ..."    (Specifications   - 
General  Conditions,    10).     Nevertheless,   plaintiffs  argue  that, 
because   of   its   safety  activities  at   the  dam  site,   the   Government 
somehow  undertook  to  prevent  accidents   such  as   the    one  here 
involved.     That  argument,   too,    lacks  merit.      It  was  considered 
and   rejected   by  this  Court   in  Kirk  v.   United    States,    270  F.    2d 
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110  (C.A.  9),  and  has  been  rejected  by  other  courts  of  appeals 
as  well.  Blaber  v.  United  States,  332  F.  2d  629  (C.A.  2); 
Grogan  v.  United  States,  3^1  P.  2d  39  (C.A.  6);  United  States  v. 
Page,  350  F.  2d  28  (C.A.  10),  certiorari  denied,  382  U.S.  979. 
And  see,  Llpka  v.  United  States,  369  F.  2d  288  (C.A.  2). 

In  Kirk,  the  decedent,  an  employee  of  Independent  contractors 
selected  by  the  Government  to  do  construction  vjork  at  a  dara  in 
Idaho,  fell  from  a  scaffold  into  a  river.   The  accident  there 
occurred  x-Jhen  the  structur'e  on  which  decedent  vjas  working  collapsed 
due  to  the  removal  of  some  of  the  bolts  holding  it  together.   There 
were  no  safety  nets  under  the  scaffolding  or  other  safety  devices 
in  or  near  the  area  where  decedent  fell  into  the  river.  Life 
preservers  vjere  available  but  had  not  been  used,  and  decedent  had 
failed  to  secure  himself  by  attaching  a  rope  to  his  safety  belt. 
The  Government  there,  as  here,  was  represented  on  the  construction 
project  by  inspectors  whose  duty  it  was  to  see  that  the  contract 
provisions  were  complied  with  by  the  contractors,  including  the 
applicable  safety  provisions.   The  inspectors  were  unaware  of  the 
fact  that  the  bolts  had  been  removed. 

In  this  Court,  it  was  contended  as  plaintiffs  urge  here 
(270  P.  2d  at  117): 

that  the  United  States  was  under 
a  legal  duty  to  Kirk  to  inspect  and  test 
the  scaffold  and  movable  forms  and  to 
carry  out  a  continuous  and  comprehensive 
accident  prevention  and  rescue  program  for 
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the  protection  not   only  of   the  employees 
of   the   United    States   but    of   the   employees 
of  the   Independent   contractors.    ,    ,    , 

This   Court   rejected    that   contention,   holding  thnt   there   was   no 

such   legal  duty,    and   expressed    its   agreement    (27O  F.    2d   at   II8) 

v^Jith  the  following   statement   which  appeared   in  the   memorandum 

decision   of   the   trial  court: 

The   voluntary  assumption   of   such  a 
program   [accident   prevention  and   safety 
program]   for  the  welfare   of  all  parties 
concerned   should  not  create    liability  on 
the   part    of   the   defendant   to  the   employees 
of   contractors   vjhere   the   performance,    or 
failure   to  perform,    in  no  wise    increases 
the   hazard   to  the   employees    of   the 
contractor  beyond   that   which  vjould    other- 
wise  have  been  present.     Every  Government 
employee  must   trace   the   duties   of  his   job 
to  some    law,   regulation,    or   order,   but   this 
does   not    lean  that   in  every  such  case   there 
is   thereby  established   a  duty  of   care    on 
the   part    of   the   employee   and   the   Government 
toward   those   who  may  be   Incidentally  benefited 
if   those   duties   are   properly  performed,    or 
tovjard   those   who  may  be   incidentally  injiu^ed 
if   those   duties   are   not   properly  performed.      9/ 

9/       On  pages   48-52   of   their  brief   here,    plaintiffs   assert 
^at  the   Government   ovjed   them  certain  non-delegable  duties. 
That   assertion   is    Incorrect.      First,    under  Arizona    law,    such 
non-delegable   duties   are   not   ov/ed   by  an  employer   of   an 
independent   contractor   to  the   contractor's  employees.     V/elker 
V.    Kennecott   Copper   Company,    1  Ariz.   App.    393,    403    P.    2d    330 
(C  .A.  ) .      oecond,    the  Federal  Tort   Claims  Act   does   not   subject 
the   Government   to  vicarious   liability  for   its   independent 
contractor's   negligent   acts.      Strangi  v.    United   States,    211 
F.    2d   305    (C.A.    5);    Push  on  v.   Unitecl    State's,    243  F.    ^^  ^31, 
454    (C.A.   9),    certiorari  deniecT,    333  U.S.    $33;   United   States 
V.    Page,    s upra ,   350  F.   2d  at   33-34. 
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r.      The   Government  Did   Not   In  Fact  Exercise    "Control" 
Over  the  VJork  Or  Subject   Plaintiffs   to  Increased 
Hazards, 

As  we  have   shown  above,   neither  the   contract  between  the 
Government  and   Merr It t -Chapman  &  Scott  nor  the  Government   safety- 
program  created  any  duties   on  the   part   of   the  Government  to 
plaintiffs.     VJe   now   show  that  the   GovernrrKnt  did   not   In  fact 
exercise   control   over  the  work  or  by  Its   safety  program  In  fact 
subject   plaintiffs  to  Increased  hazards — ±*e_, ,   that   the   Government 
did  not   owe   plaintiffs  any  6nty  on  account   of   its  conduct, 

1,      There   is  absolutely  no  evidence   that  Bureau  of  Reclamation 
personnel  exercised   control   of  any  aspect   of  Me rr it t -Chapman  & 
Scott's   safety  program.     As   the  testimony  of  Reuben  C.   Gaulke,   the 
Bureau's   Safety  and   Management   Officer  at   the  dam  site,   demonstrates 
the   purpose   of   the  B\ireau's   safety  program  was   to  seek  Merrltt- 
Chapman  &  Scott's   compliance   with  its   safety  requirements,   not 
to  assume  responsibility  for  the   contractor's   operations 
(TP  109,    111,    137-138).      Tlius,   Gaulke 's  assistant,    one  Dick  Blake, 
gave   him  dally  safety  Inspection  reports   and   called   violations 
of   the   Bureau's    safety  regulations   to  Merrltt-Chapraan  &  Scott's 
attention  to  enable   It   to  take   corrective  actions    (TP  119, 
I2I-I23,    hOh),      For   the   Bureau's   safety  Inspectors   could   not 
order  Merritt -Chapman  &  Scott's  employees  to  stop  work  and   take 
corrective   actions  except   in  emergency  situations    (TP  144-145, 
l47-l'!|-9).      Moreover,   those   inspectors  were   not  expert  technicians  — 
they  did  not   possess   sufficient   knowledge   to  determine   the   tensile 
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strength   of  the   anchor  pin  here   Involved    (TP  142-143). 

Gaulke ' s   testimony  was   confirmed   by  several   of   plaintiffs' 

witnesses.     For  example,    one  MFirk  VJeaver,   a   general  foreman 

for  Merr it t -Chapman  &  Scott's   ironv;orkers,   acknowledged  that 

the  Bureau's   Inspectors  did  not  themselves   correct   unsafe 

conditions    or   order  the    contractor's   employees   to  do   so;    rather, 

corrections   vjere   made   by  the   contractor's   employees    on  the 

basis    of   vjritten   orders   from  the   contractor  concerning  safety 

prrctices    (TP  6-8,    Ij,   ?5-30).      Indeed,    only  readily   observable 

unsafe   conditions  were   called   to  his    (Weaver's)   attention  by 

Blake    (TP   19) »      In  addition,    plaintiff  VJilliam  Rodgers   admitted 

that   he   did   not  receive   any   Instructions   concerning  safety  from 

Bureau  personnel  and   did    not    see    or  even  know    of   any  Bureau 

10/ 
safety   inspectors    on  the    job    (TP  282,    311-313). 

There    is    likewise   no  evidence    of   an  act    or   omission   of   any 

Bureau  employee   which   subjected   plaintiffs   to   increased   hazards 

beyond   those   vjhlch  would    otherwise  have   been  present,      Cf , 

Kirk  V,   United   States,    supra,   270  P,   2d   at   ll8.     Bureau  personnel 

did   not   permit   the  Bureau's   safety  program  to  displace   Merritt- 

10/       One  Ben  V/.   Mulllns,   a  Merr Itt -Chapman  &  Scott  grout  foreman, 
and   plaintiff  Jack  Roberson  testified   that   prior  to  the  accident 
Bulges u  work  or   grouting,    not    safety.    Inspectors    occasionally 
Instructed   them  to  replace  and /or  repair   sections   of  the    jumbo's 
handrail   (TP  362-363,   366,    377,   379,   384-387,   4l7-4l8).     However, 
that   testimony  may  not  have  been  believed  by  the   trial  court, 
and    in  any  event,   hardly  establishes  Bureau  control   of   safety  on 
the    jumbo, 
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Chapman  &  Scott's,      Indeed,   the   testimony  of  plaintiffs'    own 
vjitnesses  disclosed   that   the   contractor  had   been  conducting 
an  active   safety  program  as  was  required   of   it   under  the   contract: 
It  had   a  weekly  safety  check  of   the    jumbos    (tP  10);   held  v;eekly 
safety  meetings  which  vjere  attended  by  plaintiff  Jack  Roberson  as 
the  foreman   of  his   crew    (TP  388,   424 )j    made   safety  manuals 

accessible   to  its   ironworkers    (TP  I6);    and  furnished   safety 

11/ 
devices,    including  safety  belts,   for  work  on  the  dam   (TP  16), 

2,     From  the  above,    it   is  apparent   that   the  Government 

neither  assumed   a  duty  to  protect  these  plaintiffs  from  the 

injuries   of  vjhich  they  complain,   nor   subjected   them  to  increased 

hazards.      The  district  court's  failiipe   to  find   liability  on  the 

part   of  the   Government  was  not,   as   plaintiffs   in  effect  argue, 

clearly  erroneous.     Rule   52(a),  Fed. R. Civ. P.     For  plaintiffs' 

employer,   not   the  Government,    "had   the   primary  responsibility 

for  the   safety  of   its  employees;    it  had   the  direct  control  and 

supervision  over  them."      United    States  v.    Page,   supra,   350  F.   2d 

at   31.      It  had   the  duty  to  install.    Inspect,   maintain  and   operate 

the    Jumbo  from  which  plaintiffs  fell.     VJhlle  Bureau  Inspectors 

may  have   made   periodic   inspections   to  see   that   safety  regulations 

were   complied  with,    "[t]he  fact   of   inspections  alone  does  not 

11/     Plaintiffs'    assertion  that    "when  the    jumbo  slipped    just 
seven  days   prior  to  appellants'    severe  accident,   the   Government 
[became]   totally  aware   of  this  hazardous  condition"    (Brief,   p.   49), 
is  not  well-taken.      The  April  8,    1964   slipping  incident    "had 
nothing  to  do  with  the   accident   of  the   15th  of  April"    (TP  43-44, 
55,    129). 
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establish  the  extent   of   the   inspector's   obligation."     Blaber 
V.    United   3tates,    supra,    332  F.    2d   at   632. 


For   the   foregoing  reasons,   we  believe   that   the   district 
court   held    correctly  that   the   Government    ov;ed   no  duty  to 
plaintiffs.      Koi-jever,    even   if   the   Government    somehovj  breached 
a  duty  it    owed    to  plaintiffs,    their  recovery  here    is   barred   by 
their   own  contributory  negligence.      Plaintiffs  were  experienced 
Ironvjorkers    (TP  276-277,    302-408).      Yet,   as   the   district   court 
found,   they  stood    on  the    jumbo  platform  without   using  readily 
available    safety  belts   when  they  knew  that   the    jumbo  was   about 
to  be  moved    (TR  55;   TP  16,  46-^7,   62-63,   282-286,   304-306,  425). 
Indeed,    plaintiff   Jack  Roberson  admitted   that   he   had   used 
safety  belts    on   other    occasions  while   working  in  higli  places 

(TP  425). 

Plaintiffs'  assertion  that  safety  belts  could  not  be  used 
here  (Roberson  and  Rodger s  Brief,  p.  54),  is  refuted  by 
Roberson 's  own  testimony  on  direct  examination  (TP  4l6-4l7)  and 
that  of  Mullins  as  well  (TP  373-374,  395-397);  plaintiffs 
could  have  attached  belts  to  the  cable  or  guardrails  around  the 
back  of  the  platform  on  which  they  were  then  standing.   And, 
plaintiffs'  contention  that  Arizona's  Employers  Liability  Law 


22/      Ariz.  Rev.  Stat.  Ann.,  §  23-801,  et  seq. 
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applies  here  (id.,  p.  55),  is  v^;holly  misplaced.  For  that  law 

subjects  the  employer  of  an  Injured  worker,  not  the  employer 

of  an  independent  contractor,  to  liability;  it  has  no  application 

here  since  plaintiffs  were  not  employed  by  the  Government. 

II 

THE   GOVERNI^INT'S   THIRD -PARTY  COMPLAINT 
STATED  A   CLABl  FOR  CONTRACTUAL  INDEMNITY 
UPON  WHICH  RELIEF  COULD  BE   GRAl^TTED 

For   the   reasons   stated    in  Point   I,    supra,   this  Court 
should   affirm  the   district   court's   dismissal   of   plaintiffs' 
action  against   the   United   States.      If   it  does   so,    it   need   not 
consider,    of   course,   any   of   the   questions   involving  the   Government's 
claim  for  contractual   indemnity  from  Merr it t -Chapman  &  Scott,      In 
this   Point,   however,   v;e   discuss  what  action  the   court   should   take 
respecting  the   other   two  appeals   should    it   disagree   with   our 
position  and    set   aside   the    Judgment   against   the   plaintiffs, 

Merr it t -Chapman  &  Scott  has  attempted   to  appeal  from  the 
failure    of   the   district   court   to  hold   that    it   could   not   be    liable 
to  the   Government  for  any  portion   of  any   Judgment   in  favor   of 
plaintiffs  and   against   the   Government,   and   the   court's   order 
granting  the   Government's  motion  to  strike   its  affirmative 
defenses    (TR  66),      It   is  clear,   however,   that   this   Court   lacks 
Jurisdiction  of  that  appeal — No.   20,834  here — for  the  reason  that 
it   is  not  from  a    "final"  decision  of  the   court  below.      28  U.S.C, 
1291.      For  the  district   court's  final   Judgment   only   (l)  dismissed 
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plaintiffs'    complaint   and   action  on  the   merits,   and    (2)   dismissed 

the   Government's   thlrd-prrty  complaint   and   action  against  Merrltt- 

Chapman  &  Scott    (TR   57).      The   district   court   did    not   enter   a   final 

judgment  adverse   to  Merr It t -Chapman  &  Scott   so  as  to  permit   It   to 

appeal  to   this   Court.      Accordingly,    Merr It t -Chapman  &  Scott's 

appeal--No.    20,824--should   be  dismissed. 

As   a   precautionary  matter,   hovjever,    the    United    States  has 

appealed   to  this   Court   from  the   district   couTt's   dismissal   of   its 

third-party  complaint   and   action    (TR   65).      The   purpose    of   that 

appeal--No.    20,833  here--is    simply  to  preserve    the    Government's 

claim  for   indemnity  against   Merr itt -Chapman  &  Scott   in   the   event 

the    judgment   dismissing   plaintiffs'    complaint   and   action   is   set 

aside.      Since    the    contentions  which  Merr  itt -Chapman  8c  Scott   makes 

in   its   brief   as   appellant    in  No,    20,834  v;ould--if   merit orlous--defeJ 

the   Government's   claim  for   indemnity,   v;e    think  that   they  can  be 

considered   as  being  advanced   as  an  alternative  basis  for  affirmance 

13/ 
of   the   dismissal   of   the    third -party  complaint.  Accordingly, 

vje  now  will  address    ourselves   to  those   contentions  and   show  that, 

in  granting  the    Government's   motion  to  strike   that   portion   of 

Merritt -Chapman  &  Scott's  answer  to  its   third -party  complaint 

13/       The   district   com-^t's   dismissal   of   the   third -party  complaint 
was,    of   course,    based    solely   on   its  dismissal    of   plaintiffs' 
complaint. 
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deoignated  as  "ADDITIONAL  DEFENSES"  (TR  18-22,  jk) ,    the  district 

court  correctly  ruled  in  effect  that  that  complaint  stated  a 

claim  for  contractual  indemnity  upon  which  relief  could  be  granted, 

A,  Federal  Irav;  Determines  the  Rights  and  Liabilities 
of  Parties  to  a  Standard  Government  Contract. 

Merritt -Chapman  &  Scott  here  assumes  that  Arizona  law 
determines  the  riglrits  and  liabilities  created  by  the  standard 
contract  between  itself  and  the  Government  (Brief,  pp.  1^-17). 
That  assumption  is  without  merit.   It  is  settled  that  federal,  not 
state  law  determines  the  rights  and  liabilities  of  the  parties  to 
a  standard  Government  construction  contract  such  as  the  one  here 
involved,   Clearfield  Trust  Co.  v.  United  States,  318  U.S.  363; 
United  States  v,  Allegheny  County,  332  U.S.  1?^. 

In  Allegheny  County,  for  example,  the  Supreme  Court  had 

to  decide  whether  title  to  property  which  was  the  subject  of  a 

contract  between  the  United  States  and  a  contractor  was  to  be 

determined  according  to  state  or  federal  law.   The  Court 

applied  federal  law  and  stated  (322  U.S.  at  I83): 

The  validity  and  construction  of  contracts 
through  which  the  United  States  is  exercising 
its  constitutional  functions,  their  consequences 
on  the  rights  and  obligations  of  the  parties, 
the  titles  or  liens  which  they  create  or 
permit,  all  present  questions  of  federal  law 
not  controlled  by  the  law  of  any  state.  *  *  * 

Similarly,  in  V/oodbury  v.  United  States,  313  F.  2d  29I 

(C.A,  9),  this  Court  noted  that  "the  law  to  be  applied  in 
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construing  or  applying  provisions  of  government  contracts  is 

federal,  not  state  law,"   313  F.  2d  at  295.   And,  with  specific 

reference  to  an  indemnity  agreement  in  a  Government  lease,  the 

Court  of  Appeals  for  the  Seventh  Circuit  ruled  unequivocally 

that  federal  law  determined  the  validity  and  scope  of  the 

indemnity  provision.   United  States  v.  Starks,  239  F.  2d  544 

14/  

(C.A.    7).~ 

B.      The  Allegations   In  the   Government's  Third - 
Partj^ Complaint  Entitle    It   to  Relief   Under 
Federal   Law   in  Contractual   Indemnity. 

The   Government's   third-party  complaint   alleged   that 
plaintiffs'    injuries  were   caused    or  contributed   to  by  Merrltt- 
Chapman  &  Scott's  fault,   negligence    or  breach   of   contract   in 
that    it   failed:      to   instruct   plaintiffs    properly  and   adequately 
as   to  the    safe   and   prudent   manner   of   performing  their  work;    to 
supervise   them  properly  and   adequately;    to  provide   and   maintain  an 
adequate,    proper   and    safe   place   to  v-jork;    to  provide   plaintiffs 
with  properly  constructed   equipment   to  perform  the   work  assigned 
to  them;    to   Inform  plaintiffs   adequately   of   any  dangerous    or 
hazardous   conditions    likely  to   injure   them;    and   to  perform  its 

14/       In  fact,    the    Government   probably   stated   a   claim  for 
contractual   indemnity  under  Arizona    law  as  well   as   under 
feceral  law.      See,   First  National  Bank   of  Arizona   v.    Otis 
Elevator  Co.,    2  Ariz.   App.    c30,    ^Ob   P.    2a   430    (C.A.),    rehearing 
denied,    2  Ariz.   App.    596,   411   P.    2d    34;    Graver   Tank  & 
Manufacturing  Company  v.   The   Fluor  Corporation   Ltd., 

Ariz.   App.  421   P.    2d   909,    911-912    (C.A.). 
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work  in  a   proper  and   careful  manner    (TR   14-13).     Those  allegations, 

if   proved,   would   entitle   the   Government   to  relief   under  federal 

law   in  contractual   indemnity  on  three   separate  and  distinct  bases, 

1,      The  first   count   of  the   Government's   third-party  complaint 

sought  full  indemnification  on  the  basis   of  the  contractor's 

express   undertaking  to    (TR   14-15): 

be  responsible  for  all  damages   to  persons 
or  property  that   occur  as  a   result   of 
[its]   fault   or  negligence   in  connection 
with   the   prosecution   of   the   vjork. 

Merritt -Chapman  &  Scott   contends   in  effect   that   this   provision 
does   not  require   it   to  indemnify  the   Government  vjhere  damages 
result  from  its  and   the   Government's  negligence    (Brief,   pp.   24-28), 
However,    negligence   on  the   part   of  the   indemnitee  does  not  bar  an 
action  for   contractual   indemnity.      V/eyerhaeuser   S.S.   Co.    v. 
Naclrema  Co.,   355  U.S.   563.     And,   at   least   three   courts  have  held 
that   indemnity  may  be  had   under  the   provision  here   involved 
even  if   the   Government  also  was  negligent,      Globig  v.   Greene   & 
Gust   Co.,   201  F,   Supp.    945    (E.D.  Wise.),   adopted   and  affirmed 
sub  nom.    Globig  v.   Bui-ton  Plumbing -He  a  ting  Co.,   313  F.   2d   202 
(C.A.   7);    Porello  v.    United   States,    94  P.   Supp.    952    (S.D.   N.Y.); 
Johnson  v.   United   States,    133  P.   Supp.   613    (E.D.   N.C.). 

In  Globig,   the  plaintiff,   an  employee   of  a  Government   sub- 
sub-contractor,   commenced   a  diversity  action  against   Greene  & 
Gust  Co.,   the   Government's   prime   contractor,   and  Burton  Plumbing- 
Heating  Co.,   a   sub-contractor,   for  personal  injuries   sustained 
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in  ??-  fall   in  a  housing  unit   vjhich  vjas    owned   by  the   Government 
and   being  remodeled   by  Greene   ?nd   Gust   Co.      BuTton  then  filed 
a   third -party  complaint   for  contribution  against   the    Government 
under   the  Federal  Tort   Claims  Act,    and   the    Government   cross-claimed 
against    its   prime    contractor   for   indemnification.      The   district 
coiart   found   the   defendants   and    the   Government   negligent.      In 
particular,    it   found   that   the   Government   as    owner    of   the   place 
of  employment   fajled   to   turn   it   over   to  the   contractors    in   safe 
condition  and   failed   to  detect   that   the   unsafe   condition  v;hich 
occasioned   plaintiff's   fall  had   not   been   corrected   by  its 
contractor.      The   coui^t   therefore   allowed   the   claim  for  contribu- 
tion from  the  Government  as  a   Joint-tortfeasor .     However,    the 
court  also  granted   the   Government's   cross-claim  for  indemnity 
for  the   reason,    among   others,    that   the   contract   there   involved, 
like   the   contract   here,   required   the   contractor   to  be   responsible 
"for   all  damages   to  persons   that    ogclit   through  his   fault    or 
negligence    in  connection  with   the   prosecution   of   the   work." 
201  F.    Supp.    at    951-952,      The   court  held   that   the   Government's 
negligence  was  not   a  defense   against   its  express   contractual  claim 
for   indemnification.      201  F.    Supp.   at   953. 

Here,    Merrltt-Chapnkan  &  Scott,    not   the   Government,   assumed 
by  express  agreement  primary  responsibility  for  the   safety  of 
plaintiffs    in  their  work.      It    is  hardly  linfair  to  require   it   to 
indemnify  the    Government   for    losses   it   may  sustain  on  account   of 
He rr it t -Chapman  &  Scott's   failure   to  fulfill   its   primary 
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responsibilities. 

In   short,   as   the   district   court  recognized,    the   indemnity 
provision   in  the   contract  here   involved   gave  the   Government 
express   protection  against   losses   caused  by  Merritt -Chapman  & 
Scott's  negligence   or  fault.      Should   it  become   necessary  for 
the   Government  to  prove   the   allegations    of   its   third -party 
complaint,   vjhich   sets  forth  the   acts  and    omissions   of   Merritt - 
Chapman  &  Scott   that  would  warrant  r   recovery.    It  vjill,    if   it 
proves   them,   be   entitled   to   indemnity  from  that   contractor. 

2.      The   second   count    of    the   Government's   third -party 

complaint    sought   full   indemnification   on  the   basis   of   Merritt- 

Chapman  &  Scott's   breach   of   its   express   contractual   obligations: 

(a)   to  perform  the   work  in   strict   accordance   vjith   the   contract's 

general  provisions,    specifications,    schedules,   drawings,   and 

conditions;    (b)   to  comply  with  applicable    safety  requirements; 

(c)   to  provide   new  and    suitable  equipment,   materials  and 

articles   for   incorporation   in  the   v.'ork  and    "first   class" 

workmanship;    and    (d )   to  have   a   competent  foreman   or   superintendent 

on  the   work  at   all   times    (TR   I5-I6).      It   is   manifest   that   any 

recovery  here  by  plaintiffs  against   the   Government   might  well 

15/       Merritt -Chapman  &  Scott's    liability  to  the   Government 
extends  beyond  damages   incurred   on  account   of   its    (Merritt- 
Chapman  &  Scott's)   negligence.     For  it  assumed  responsibility 
for  damages  resulting  also  from  its    "fault,"   vjhich  means    "any 
breach   of  warranty  or   obligation."     Companla  Transatlantia 
Espanola,   S.A.   v.   Melendez   Torres,    350  F.   2d   20y,   zr3    (C.A.    l). 
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be  a  reasonably  foreseeable   consequence   of  Merritt-Chapman 
&  Scott's   breach   of   any  one    of   those    obligations.      Thus,    if   the 
Government   vjere    liable   for   plaintiffs '    personal   injuries,    it 
would   be   entitled   to  contract   damages--indemnif ication--from 
Merritt-Chapman  &  Scott.      Accord:      Choate   v.   United    States, 
223  F.    Supp.    463    (VJ.D.    Okla.). 

3,      The   third   and   final  count    of   the   third -party  complaint 
set   forth  a   claim  for   indemnification   on  the   basis    of   Merritt- 
Chapman  &  Scott's   breach    of    its   contractual  duties   to  perform 
the   work  properly  and    safely  and    to  provide   vjorlananlike    service 
in   its   performance    (TTi   16-1?) .      That   count,    too,    stated   a   good 
cause    of   action. 

It   is   now  well  established   thpt   contracts   for   the   performance 
of   services   carry  with  them  the    implied    undertaking  that   the 
promisor  will  execute  his  tasks  with  due   care.     Ryan  Co.   v. 
Pan-Atlantic   Corp.,    350  U.S.    124;   Weyerhaeuser   S.S.    Co.    v. 
Naclrema,    supra.      In   other  words,    the    obligor  warrants   the    skill 
of  his   trade.      Thus   in  Ryan,    the    Supreme   Court  held   that  breach 
of   the   promisor's  warranty  of   safe   performance    entitled   the 
promisee   to  recover  an  indemnity  even  in  the  absence   of   an  express 
indemnity  provision  in  the   contract.      In  addition,   under  the 
principle   of   implied   indemnity,   negligence   on  the   part   of  the 
indemnitee  will   not,    as   a   matter    of   law,   bar  recovery.     VJeyerhaeuse 
S.S.   Co.    V.   Naclrema,   supra,    355  U.S.   at  568-569;    Italia  Socleta 
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Per  Azlonl  Dl  Navlgazlone  v,    Oregon  Stevedoring  Co.,    375  U.S. 
315,    319-320. 

These  principles  have  been  held   applicable   in  non-maritime 
situations  and   apply  here,      Globig  v.    Greene   &  Gust  Co. ,    supra, 
201   F.    Supp,    at    951-953;    Gu^f  F.   Atkinson  Co.    v.   Merritt,   Chapma.n 
&  Scott   Corp.,    I4l  F.    Supp.    833,    837-838    (N.D.   Calif.).      Accord: 
General   Electric   Co.    v.    Moretz,    27O  F.    2d    78O    (c  .A .    -^0,    rehearing 
denied,    272  F.    2d   624,    certiorari  denied    sub   noiu.      Tne   Mason  & 
Dixon  Lines,    Inc.    v.    General  Electi'ic   Co.,    36I  U.S.    964.      For 
there    is   no  dlrtinction  betvjeen  the   contractual   obligations   under 
the   relevant    stevedoring  contracts,    and    the   contract  here    Involved. 

Here,    it   is  not  necessary  to  imply  a  vjarranty  of   safe 

performance;    it    is   expressly  made   by  contract.      For,   as   indicated 

above    (pp.    3-5),   Merrltt -Chapman  &  Scott   expressly  undertook  to 

"exercise   reasonable   precautions  for   the   safetjr   of  employees   in 

the   performance    of    [the]    contract;"   to  comply  vjith  applicable 

16/ 
safety  requirements;   and   to  provide    "first   class"  v;orkmanship. 

In  these   circumstances,    the   Government's   third -party 

complaint,    in  setting  forth  allegations   of  Merritt -Chapman  & 

Scott's  breach   of  contractual  responsibilities  with  respect 

to  safety  precautions  and   the   supervision   of   plaintiffs, 

stated   a   cause    of   action  entitling  it   to  recover   an   implied 

16/     In  VJeyerhaeuser  S.S.   Co.   v.   Naclrema  Co.,    supra,   the 
Supreme   Court  "reaffirmed    its   interpretation   of   similar   language 
in  the  Ryan  contract  and   the    contract   there   involved,   as 
constituting  "a  contractual  undertaking  to    [perform]    'v;ith 
reasonable   safety'"  and   to  discharge    "foreseeable  damage 
resulting  to  the    shipowner    [contractee]   from  the  contractor's 
Improper  performance,"      355  U.S.   at   565. 
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contractual   indemnity  for  any  sums   it   might   have    to  pay 

plaintiffs    on  account    of  Merritt -Chapman  &  Scott's  negligence 

and   breech    of   duty. 

C.      Arizona's  V/orkmen's   Compensation  Act   Can  Neither 
Bar  Nor   Limit   the   Government's   Claim  For 
Contractual   Indemnity. 

Finally,    there    is   no  merit   to  Merritt -Chapman  &  Scott's 
contention  that   Arizona's  VJorkmen's   Compensation  Act,   Ariz. 
Rev.    Stat,   Ann.,    §  23-9'^lj    et    seq.,    somehow  bars    or   limits    its 
contractual   liability  to  the   Government    (Brief,    pp.    19-24, 
35-36). 

First:      Under   federal   common   lav;   principles,    the   contractual 
obligations    of   a   contractor   to   indemnify  his   principal  where   the 
contractor's   negligence    or   fault   causes  him  to   sustain  loss,    are 
independent    of   any   limitation   on  liability  existing  between  the 
contractor   and   his    injured   employee   v;ho   is   covered   by  workmen's 
compensation   insurance.      Tills    is   the   manifest   Import   of  Ryan, 
and   the   holding  in  that   case   has  been  reaffirmed   numerous   times, 
VJeyerhaeuser   S,S.   Co.    v.    United    States,    372   U.S.    597,    602-603. 
Thus,    it   is  no  defense   to  the   Government's   claim  for  contractual 
indemnity  that   Merritt -Chapman  &  Scott    is   not    liable    in  tort   to 
plaintiffs  by  reason   of  Arizona's  VJorkmen's   Compensation  Act. 
For   the   contractual   obligations  here    involved   run  from  Merritt- 
Chaprnan  &  Scott   to  the   Government;    they  cannot   be   defeated 
or   limited   by  a   defense    of   worlonen's   compensation  which  Merritt - 
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Chapman  &  Scott  might   assert  against   the  plaintiffs  under 
Arizona   law. 

Second:      Employers  vjho  comply  with  the  provisions   of 
Arizona's  V/orkmen's  Compensation  Act  as  to  securing  compensa- 
tion ^    "shall  not  be   liable   for  damages  at  common   law   or  by 
statute    .    ,    .for   injury  or  death   of  an  employee  wherever 
occurring,   but   it   shall  be   optional  with  employees  to  accept 
compensation    .    .    .    or  to  reject   the   provisions   of   this   chapter 
and   retain  the   right   to   sue   the   employer   ps   provided   by   law." 
Ariz.   Rev,    Stat.   Ann.,    §   23-906,     While   there   do  not   appear  to 
be   any  Arizona  decisions    on  the   question  whetVier  the    language 
grants   the  employer   irmnunity  for  all  causes   of   action  growing 
out    of   an  accident,   regardless    of   the   question   of   independent 
breach   of  duty,   a  majority  of  courts  have  held   that   similar 
language   does   not   grant   the   employer  any  such   irriniunity.      See, 
2   Larson's  Worloiien' s   Compensation  Law    (196I  ed,),    §   76. 30  and 
cases   there   cited.      For  as   indicated   by  the   above-quoted 
language   in  Arizona's  Act,   the   immunity  conferred   is   only  as 
against  actions  for  damages   on  account   of   the  employee's 
injury.     Here,   the  Government's  action  for   indemnity  is  based 
on  independent  contractual  duties   owed  by  Herr it t -Chapman  & 
Scott   to  it.      Thus,   Arizona's  Compensation  Act  would  not 
operate  as  a  bar   or   limit   here , 


CONCLUSION 
For   the   foregoing  reasons,    vm   respectfully  submit   that 
the    judgment    of   the   district   coui-'t   should   be   affirmed.     Hov;ever, 
in  the   event   the   dismissal   of   plaintiffs'    complaint   and   action 
is   set   aside,    the   dlsmissol   of   the   United   States'    third -party- 
complaint  and   action  should    likewise   be    set   aside   and   the   entire 
case   remanded   for  further   proceedings.      In  all   events,    the   appeal 
in  No,    20,83^^   should   be   dismissed   for    lack   of    Jiu^isdiction, 
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IN  THE  UNITED  STATES  COURT  OF  APPEALS 
FOR  THE  NINTH  CIRCUIT 

PREFACE 

Appellants'  reply  will  be  addressed  to  the 
arguments  contained  in  the  answering  briefs  of  the 
"Government"  and  the  "Contractor"  to  the  extent  that 
they  discuss  matters  raised  in  appellants'  opening 
brief. 

The  Government's  treatment  of  this  aspect  of 
the  case  is  found  at  pages  1-23  of  its  brief;  the 
Contractor's  is  found  at  pages  3-12  of  its  brief. 

At  the  threshold  of  our  argument ^  we  deem  it 
of  the  highest  importance  to  assert  that ^  although 
this  is  an  appeal  from  a  judgment  of  the  District 
Court  entered  upon  findings  of  fact  and  conclusions 
of  law  pursuant  to  Rule  52(a)  of  the  Rules  of  Civil 
Procedure^  such  findings  should  not  be  deemed  con- 
clusive because,,  as  will  appear  from  the  argument^ 
references  to  the  transcript^  and  applicable  law, 
such  findings  were  made  by  the  trial  judge  under 
an  erroneous  view  of  the  law. 

There  are  two  well  established  principles  of 


I 
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law  which  should  apply  to  the  consideration  of  this 
appeal : 

1.  A  finding  is  "clearly  erroneous"  when^ 
although  there  is  evidence  to  support  it^  the  re- 
viewing court  on  the  entire  evidence  is  left  with 
a  definite  and  firm  conviction  that  a  mistake  has 
been  committed.  United  States  v.  U.S.  Gypsum  Co.j 
333  U.S.  36k,  68  S.Ct.  525,  92  L.  Ed.  7^6  (19^8); 
and 

2.  A  finding  is  "clearly  erroneous"  where 
it  is  induced  by  an  erroneous  view  of  the  law. 
Galena  Oakes  Corp.  v.  Scofield,  2l8  F.2d  217 
(5th  Cir.  195-^)- 

A  reading  of  that  portion  of  the  transcript 
in  which  the  findings  of  the  trial  court  are  made 
(Tr.   ljZj7-Zj5o)  will  reveal  that  the  trial  judge 
plainly  stated:   "The  courts  it  might  be  added, 
is  impressed  with  the  reasoning  in  the  following 
cases,  among  other  cases:   Kirk  v.  U.S.,  270  F.2d 
110;  and  Grogan  v.  U.S.,  3^1  F.2d  39-"   (Tr.  ^^0) . 
These  cases  hold  that  the  initiation  of  a  safety 
program  and  the  conduct  of  periodic  inspections  by 

*   "Tr."  denotes  Transcript  of  Record. 
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the  government  will  not  render  it  liable  under  the 
Federal  Tort  Claims  Act  for  injuries  sustained  by 
an  employee  on  the  job  as  a  result  of  the  contrac- 
tor's negligence.   Neither  of  the  foregoing  cases 
deals  with  a  contract  where  the  government  actually 
retains  control  over  a  substantial  portion  of  the 
work  or  of  the  safety  program  implemented  in  con- 
nection therewith. 

Both  the  Government  and  the  Contractor  rely  on 
the  holdings  of  the  two  latter  cases ^  which  in  our 
respectful  submission  controlled  the  decision  of 
the  trial  court_,  and  urge  that  the  rules  laid  dovm 
therein  are  dispositive  of  this  appeal. 

Manif estly^  the  court  below  was  in  error^  since 
both  Kirk  and  Grogan,  supra _,  are  inapposite.   The 
facts  of  the  instant  case  on  appeal  are  clearly 
distinguishable.   The  facts  giving  rise  to  these 
distinctions  are  undisputed^  documented  and  clearly 
shown  in  the  evidence  as  follows: 

1.  The  Government,,  by  contract  provisionj, 
retained  control  over  the  manner  and  performance 
of  that  phase  of  the  work  upon  the  dam  known  and 
described  in  the  plans  and  specifications  as 
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"PRESSURE  GROUTING/'  by  reason  of  which  its  duties 
to  exercise  due  care  for  the  safety  of  the  employees 
of  the  Contractor  in  this  hazardous  operation  were 
not  delegable. 

2.  Under  well  settled  Arizona  law^  an  owner ^ 
having  exercised  control  over  the  details  of  the 
"pressure  grouting"  operation  and  over  the  safety 
program  with  respect  thereto,  has  a  duty  to  protect 
workmen  employed  on  the  job,  and  to  prudently  exer- 
cise such  controls  retained  over  the  performance  of 
the  work  and  the  jobsite. 

3.  The  failure  of  the  Government  to  prudently 
exercise  adequate  controls  over  the  equipment,  work- 
ing conditions  and  safety  precautions  with  respect 
to  the  grouting  operations  was  the  proximate  cause 
of  the  injuries  sustained  by  appellants  herein. 

In  connection  with  the  foregoing  statements, 
we  deem  it  important  that  this  court  be  apprised 
of  the  provisions  of  the  contract  (Defendant's 
Exhibit  A  in  evidence),  having  reference  to  the 
"pressure  grouting"  requirements  contained  therein. 
The  court's  attention  is  directed  to  Volume  1  of 
the  "Schedule,  General  Provisions,  Specifications 
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and  Drawings  of  the  Glen  Canyon  Dam  and  Power  Plant 
promulgated  by  the  United  States  Department  of  the 
Interior  J,  Bureau  of  Reclamation^  for  this  project. 
The  specifications  for  "PRESSURE  GROUTING"  include 
paragraphs  72  through  8l;  commencing  at  page  6^  of 
said  volume  and  continuing  through  and  including 
page  78. 

At  the  time  of  the  accident ^  the  "PRESSURE 
grouting"  operation  was  in  progress  in  the  west 
spillway  tunnel  at  a  height  of  approximately  532 
feet  above  the  Colorado  River.   "Pressure  Grouting" 
is  done  by  drilling  what  are  called  "grout  holes" 
through  the  walls  of  the  spillway  tunnel  into  the 
surrounding  rock;,  and  thereafter  forcing  a  cement 
and  water  mixture  under  pressure  into  the  spaces 
and  holes  between  the  rock  face  and  the  outside  of 
the  tunnel  wall.   As  shown  by  the  Specifications, 
the  number;,  location,  depth  and  direction  of  these 
grout  holes  are  controlled  exclusively  by  the  con- 
tracting officer  or  his  representative,  and  require 
that  drills,  drill  bits,  pumps  and  pumping  equipment 
be  located  and  maintained  within  the  tunnel  itself 

■^  Reproduced  verbatim  in  Appendix  pp.  Al-23. 
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and  along  its  entire  course  from  top  to  bottom. 
The  drilling  and  grouting  equipment j  the  grout 
material^  and  the  men  engaged  in  the  performance 
of  the  work^  together  with  the  Government  inspec- 
tors and  engineers  J  are  carried  upon  a  type  of 
scaffold  or  platform  v;hich  has  been  described  in 
the  evidence  and  in  the  briefs  of  the  parties  as 
the  "jumbo."   The  "jumbo"  was  initially  designed 
with  safety  features  such  as  wire  mesh  fence 
around  itj  safety  nets  were  slung  underneath  to 
catch  falling  objects  or  workmen;  handrails  were 
also  attached  and  toe  boards  were  constructed  to 
prevent  the  workmen  from  falling  off  of  or  under 
the  jumbo.   Because  the  Government  retained  the 
absolute  control  over  the  location  and  direction 
of  the  grout  holes ^  certain  portions  of  the  jumbo 
had  to  be  removed  from  time  to  time^  and  it  villi 
be  demonstrated  that  in  certain  instances  a  hand- 
rail would  have  to  be  removed  because  it  interfered 
with  the  drilling  of  a  grout  hole^  placed  at  such 
a  point  by  the  Government.   In  like  manner^,  certain 
safety  cables  and/or  the  wire  mesh  fencing  would 
have  to  be  removed  because  they  interfered  with  the 
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placement  of  the  drill  at  the  location  of  the  grout 
hole  required  to  be  drilled  by  the  contracting  of- 
ficer or  his  representatives.   Toe  boards  were  re- 
moved to  allov;  placement  of  a  ladder  and  other 
structures  on  the  jumbo  floor  in  carrying  out  the 
work  under  the  direction  and  supervision  of  the 
Government  agents . 

The  "Government"  and  the  "Contractor"  utterly 
ignore  the  provisions  of  the  contract  and  features 
thereof  described  above  which  gave  the  Government 
absolute  control  of  the  pressure  grouting  opera- 
tions.  It  is  for  this  reason  that  we  assert  here 
that  the  trial  court  decided  this  case  upon  an  er- 
roneous view  of  the  law  for^  if  the  Government  re- 
tained control  of  such  operations ;,  its  duty  to 
exercise  due  care  in  the  performance  of  the  work 
and  for  the  safety  of  the  workmen  cannot  be  denied , 
nor  could  this  duty  be  delegated  to  the  Contractor. 

Under  the  circumstances  outlined  above^,  and 
more  particularly  demonstrated  in  our  argument ^  it 
is  submitted  that  the  judgment  entered  in  the  case 
must  be  reversed  and  the  case  remanded  for  further 
proceedings  in  the  trial  court  below. 
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ARGUMENT 

1.   The  Government;,  by  contract ^  "retained 
control"  over  the  manner  and  perform- 
ance of  the  "pressure  grouting"  opera- 
tion and  thereby  was  under  a  duty  to 
exercise  reasonable  care  for  the  safety 
of  appellants. 


Counsel  for  the  Government ^  at  pages  9-lOj  13- 
1^  of  its  answering  brief,  reiterates  that  the  Gov- 
ernment did  not  retain  "control"  over  any  of  the 
work  so  as  to  subject  it  to  liability  by  appellants 
At  page  15  we  are  challenged  to  point  out  contract 
provisions  whereby  the  Government  retained  control 
over  the  work.   Appellants  accept  this  challenge 
and  demonstrate  that  the  Government's  position  is 
palpably  erroneous  with  respect  to  the  "PRESSURE 
GROUTING"  operations. 

A  careful  reading  of  each  of  the  paragraphs, 
reference  to  pressure  grouting,  contained  in  the 
contract  and  set  forth  in  the  appendix  hereto  will 
clearly  reveal  that,  as  to  this  feature  of  the  con- 
tract, the  Government  was  in  absolute  control  of 
the  performance  of  this  work  and,  of  necessity, 
not  only  controlled  the  workmen  on  the  job,  but 
also  the  method  and  means  by  which  the  grouting 


procedures  were  carried  out. 

These  procedures  and  the  Government's  control 
thereof  actually  resulted  in  the  unsafe  condition 
of  the  jumbo  at  the  time  of  the  accident^  since  it 
is  admitted  that  there  were  no  toe  boards^  hand- 
rails, or  safety  netting  in  place  in  the  front  of 
the  jumbo  at  the  time  it  dropped  out  from  under 
the  two  injured  employees j,  appellants  here. 

For  instance  J  Truman  Barlow,  an  eyewitness  to 

the  accident,  who  was  on  the  jumbo  at  the  time, 

testified  that  he  was  employed  as  a  laborer  for 

the  "Contractor"  engaged  in  "grouting  off  of  it" 

(Tr.  87).   He  also  ran  the  jackhammer  drilling 

holes  (Tr.  89)-   On  cross-examination,  he  stated: 

"a  I  v;as  a  grouter.   VJhen  this  took  place 

--  And  when  you  say  move  the  jumbo,  some- 
times we  move  it  two  feet  and  grout  for 
a  whole  day;  sometimes  we  move  it  twenty 
feetj  sometimes  back  and  forth.   It  just 
doesn't  all  take  place  --  I  mean,  you 
just  don't  move  the  jumbo  a  long  ways 
and  then  grout  for  some  time;  it's  all 
done  simultaneously."    (Tr.  92) 

The  Government  cannot  disassociate  the  grouting 
operation  from  the  condition  of  the  jumbo  or  the 
rigging  thereof  because  this  same  witness  also 
testified : 
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"a  Well^  it  isn't  exactly  the  way  you  make 
it  sound.   You  just  about  have  to  be 
there  to  understand  it.   Jack  and  the 
boys  do  the  rigging^  at  the  same  time  we 
can  be  grouting,  and  this  jumbo  can  be 
being  worked  on  at  the  same  time  we  can 
be  grouting  off  of  it."   (Tr.  93) 

Additionally,  the  witness  Ben  W.  Mullins,  a 

grout  foreman  for  the  Contractor,  testified: 

"Q  All  right.  Up  until  that  time,  when 
was  the  last  time  you  grouted  off  of 
that  jumbo? 

A  Well,  we  had  finished  this  grouting  and 
then  they  pulled  it  up  to  take  the  sand- 
wich out  of  the  sections  and  --  I  don't 
know  --a  day  or  two  --  I'm  not  sure. 

Q  It  has  been  testified  here  by  Mr.  Sexton 
that  it  was  put  in  around  the  15th  of 
March,  196^.   There,  I  take  it  that  it 
had  been  in  the  use  of  grouting  for  al- 
most a  month,  with  .the  exceptions  of  the 
center  section  coming  out,  which  took  a 
couple  of  days,  one  or  two  days,  is  that 
right? 

A  Yes. 

Q  During  that  month  did  you  work  on  it  as 
a  grouting  supervisor? 

A  Yes."   ^   ^   *     (Tr.  372) 

And  it  was  during  these  grouting  operations 
that  the  handrails  were  broken  off  (Tr.  373)-   No 
cable  rails  were  up,  nor  was  there  any  wire  screen- 
ing around  the  front  of  the  jumbo  (Tr.  373) • 
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"Q  When  was  the  last  time  you  savj  them  on 
there  prior  to  the  accident?   I  mean  the 
toe  boards  on  the  front  of  the  lower  plat- 
form on  the  upstream  side? 
•5<-    -x-    -x- 

A  I  couldn't  say  definite.   They  were  just 
knocked  off^  and  this  and  that  and  the 
other."    (Tr.  375) 

On  cross-examination  this  witness  testified 
to  the  removal  of  safety  cables  and  handrails  when 
their  presence  interfered  with  the  drilling  and 
grouting  operations;  also  to  the  fact  that  the 
Government  inspectors  directed  their  replacement 
(Tr.  387-88). 

James  Sexton^  an  ironworker  for  the  Contrac- 

tor^,  testified  that  when  this  identical  jumbo  was 

in  the  east  spillway^  "it  got  pretty  well  tore  up.' 

"Q  VJhat  do  you  mean^  it  got  tore  up?   V/hat 
vjould  tear  it  up? 

A  Well;,  if  a  piece  of  handrail  or  this 
chain  link  fence  that  we  had  across 
here  J  if  it  was  in  the  way  it  would 
have  to  be  removed  to  get  the  --  they 
used  air  drills  or  core  drills  for 
drilling  into  this  concrete  tunnel^ 
and  they  were  quite  long^,  you  know_, 
the  shafts  on  them^  and  if  they  were 
in  the  v/ay  they  would  have  to  be  re- 
moved;, and  they  didn't  get  replaced 

like  they  should. 

^   ■?f   * 

Q  Mr.  Sexton,  with  respect  to  that  jumbo, 
can  you  see  any  toeboards  on  it? 
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A  No.   The  toeboardS;,  they  were  under- 
neath the  jumbo.   These  tvjo  angles 
that  are  there,  that's  what  they  were 
bolted  onto.   But,  they  had  been  re- 
moved --  well,  we  put  them  back  on  I 
think  maybe  once,  but  they  had  been 
removed  because  it  was  in  the  way  of 
some  kind  of  scaffolding  they  had  to 
get  on  right  at  the  floor,  and  they 
just  didn't  put  them  back  on.   (Tr.  155-57) 

The  deposition  of  Eugene  B.  Anderson,  a  super- 
visory construction  engineer  for  the  Government, 
was  admitted  into  evidence  (Tr.  -^02).   This  wit- 
ness was  the  chief  of  grouting  operations  at  Glen 
Canyon  Dam  at  the  time  of  the  accident  in  question 
(Tr.  139); (Anderson  depo.  H) .      It  is  significant 
that  he  looked  at  the  pin  which  held  the  jumbo  about 
a  week  or  ten  days  prior  to  the  date  of  the  accident 
(Anderson  depo.  5).   He  had  inspected  the  cause  of 
the  prior  slipping  of  the  jumbo  which  had  occurred 
on  April  8  or  9  (Anderson  depo.  6).   He  admitted 
that  the  jumbo  should  not  have  been  rigged  to  one 
pin.   He  stated:   "That  should  never  have  been  done. 
That  was  the  way  it  was  rigged  up.   We  had  not  ac- 
cepted it  for  working,  for  a  working  platform  yet 
at  the  time."   (Anderson  depo.  12).   He  had  looked 
at  the  pin  many  times  (Anderson  depo.  19)  and  knew 
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that  the  pin  bent  from  too  heavy  a  load  on  it  (An- 
derson depo .  22).   Notv/ithstanding  his  actual  knowl- 
edge of  the  dangers  inherent  in  the  rigging  of  the 
jumbo,  he  testified  that  he  and  his  men  had  ordered 
the  jumbo  to  be  cleaned  up  on  account  of  the  "mess" 
that  was  on  it : 

"Q  Who  is  'we'? 

A  Well J  I  and  my  inspectors ,  Ralph  Lane, 
and  after  all,  you  have  a  bunch  of 
hoses.   You  have  some  pumps j  pipes , 
drills  and  everything ^  just  to  tidy 
up  a  little  bitj  just  do  a  little  bit 
of  housecleaning.  '   (Anderson  depo.  l6). 

It  is  undisputed  that  three  or  four  laborers j 

including  the  witness  Barlow_,  were  on  the  jumbo 

during  the  cleanup  work.   Mr.  Anderson  testified 

further : 

"Q  Wellj  would  you  have  gotten  on  the  jumbo? 

A  I  don't  believe  so.   If  I  had  --  if  I 
had  --  because  I  would  have  looked  the 
situation  over  first.   And  I  think  I 
would  have  recommended  to  the  Contrac- 
tor that  --  I  would  have  brought  the 
question  up  to  him^,  anyway,  as  to  the 
adequacy  of  his  rigging . 

Q  Then,  I  take  it  because  of  the  rigging 
that  existed  prior  to  the  accident 
between  the  8th  and  the  15th_,  you  per- 
sonally wouldn't  have  gone  dov;n  on  that 
jumbo? 

A  No,  I  wouldn't  go  down  on  that  jumbo, 
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and  I  vjouldn't  want  any  of  my  men  down 
there  when  they  are  rigging  on  the 
jumbo  or  making  any  big  moves  on  the 
jumbo . 

Q  Why  would  you  let  a  cleaner  go  down 
there  or  laborer? 

A  They  are  contractor's  personnel. 

Q  I  meanj  he  is  still  a  human  being. 

A  Yes^  but  we  are  just  --  the  engineers 
on  the  job.   The  contractor  is  con- 
structing the  job 5  of  course." 

(Anderson  depo .  25-26) 

The  foregoing  testimony  clearly  demonstrates 
that  the  Government's  retention  of  control  over 
the  grouting  operation  not  only  was  the  cause  of 
the  dangerous  condition  of  the  jumbo^  but  also  that 
its  employees,  knowing  full  well  that  said  jumbo 
was  rigged  in  an  unsafe  and  dangerous  manner  (with- 
out handrails,  safety  nets,  toe  boards  or  safety 
cables),  ordered  and  required  the  Contractor's 
workmen,  including  appellants,  to  work  thereon  at 
a  height  of  532  feet  above  the  river,  and  to  grout 
or  do  cleanup  when  said  jumbo  was  in  such  perilous 
condition.   This  constitutes  an  utter  abandonment 
of  the  duty  of  the  Government  under  the  circum- 
stances shown  by  the  evidence.   To  appreciate  the 
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attitude  of  the  Government  while  the  jumbo  was  in- 
stalled in  the  west  spillway,  this  court's  atten- 
tion is  directed  to  Anderson's  entire  deposition 
which  was  admitted  into  evidence  by  the  trial  judge 
(Tr.  ^02)_,  (although  it  does  not  appear  that  the 
clerk  has  marked  the  same  as  an  exhibit).   Ander- 
son's apparent  indifference  to  the  safety  of  the 
men  working  on  the  jumbo  is  contrary  to  all  of  the 
law  cited  and  quoted  in  appellants'  opening  brief 
at  pages  23-^3  thereof  to  v;hich  reference  is  hereby 
made. 

In  the  light  of  the  total  evidence  on  this 
aspect  of  the  case,  we  feel  that  this  court  will 
be  "left  with  a  definite  and  firm  conviction  that 
a  mistake  has  been  committed/'  rendering  the  find- 
ings of  the  court  clearly  erroneous.   Furthermore^ 
this  same  evidence  shows  that  the  finding  of  the 
trial  court  reference  to  the  duty  of  the  Government 
to  appellants  herein  was  induced  by  "an  erroneous 
view  of  the  lav\; . "   In  either  case,  the  findings 
insofar  as  they  deal  vjith  the  Government's  duties 
to  appellants  must  be  set  aside  under  the  rules 
set  forth  in  United  States  v.  U.  S.  Gypsum  Co., 
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and  Galena  Oakes  Corp.  v.  Scofield,  supra.   The 
findings  being  erroneous,  the  judgment  cannot  stand 


Under  well  settled  Arizona  laW;,  an 
owner,  having  exercised  control  over 
the  details  of  the  "pressure  grouting" 
operation  and  over  the  safety  program 
vjith  respect  thereto,  has  a  duty  to 
protect  workmen  employed  on  the  job 
and  to  prudently  exercise  such  con- 
trols retained  over  the  performance 
of  the  work  and  the  jobsite. 


Arizona  law  classifies  this  type  of  work  as 
a  hazardous  occupation  (see  §  23-803,  A.R.S.  quoted 
in  pertinent  parts  at  pp.  55-56  of  appellants'  open- 
ing brief)  to  the  effect  that  all  work  performed  on 
ladders  or  scaffolds  of  any  kind  elevated  20  feet 
or  more  above  the  surface  constitutes  a  hazardous 
occupation.   The  hazardous  nature  of  the  work  was 
recognized  by  Eugene  B.  Anderson  at  page  38  of  his 
deposition  and,  of  course,  was  recognized  by  the 
Government  itself  (see  Plaintiffs'  Exhibit  8  quoted 
in  pertinent  part  at  pages  21-22-23  of  appellants' 
opening  brief) . 

Not  only  was  the  nature  of  the  work  hazardous, 
but  that  hazard  was  increased  by  reason  of  the  Gov- 
ernment's control  of  the  grouting  operations  which 
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at  times  required  dismantling  or  destruction  of 
parts  of  the  jumbo  to  enable  the  workers  on  the 
platform  to  drill  the  grout  holes  and  grout  the 
same  at  the  points  and  places  directed  and  specified 
by  Government  employees.   These  employees,  by  reason 
of  the  critical  nature  of  this  work,  had  unbridled 
discretion  to  cause  the  grout  holes  to  be  drilled 
through  the  concrete  and  steel  of  the  tunnel  itself 
in  any  direction,  to  any  depth  up  to  36O  feet,  and 
at  any  place  v/ithin  the  tunnel,  regardless  that 
portions  of  the  jumbo  devoted  to  the  safety  of  the 
men  had  to  be  removed  or  destroyed  to  enable  the 
same  to  be  done. 

Given  these  circumstances,  the  Arizona  decision 
in  Welker  v.  Kennecott  Copper  Co.,  1  Ariz.  App .  395^ 
^03  P. 2d  330,  becomes  controlling  upon  this  court. 

An  excerpt  from  this  decision  is  found  at 
pages  ^2-'43  of  appellants'  opening  brief  and  addi- 
tional quotations  v/ill  not  be  made  therefrom. 
Accord,  Fluor  Corp.  v.  Sykes ,  3  Ariz.  App.  211, 
^13  P. 2d  270. 

The  effect  of  VJelker  v.  Kennecott  Copper  Co., 
supra,  requires  that  an  ovjner  v.'ho  has  undertaken  a 
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program  for  the  safety  and  protection  of  employees 
engaged  in  hazardous  work  must  exercise  due  care 
for  the  protection  of  such  employees,  and  that  the 
failure  to  do  so  may  impose  liability.   In  this 
case,  it  is  unquestioned  that  the  Government  had 
initiated  and  conducted  extensive  safety  procedures. 
The  safety  inspectors,  as  noted  in  our  opening  brief, 
at  times  undertook  to  direct  the  Contractor's  em- 
ployees reference  to  safety  measures  during  the 
course  of  construction.   Apparently,  the  Government 
employees  did  not  extend  the  practice  and  protection 
afforded  to  the  employees  at  the  time  the  jumbo  hung 
perilously  suspended  by  one  cable  and  hoist  anchored 
by  a  single  pin  vjhich  yielded  and  bent  due  to  exces- 
sive weight,  casting  these  appellants  into  the  air 
532  feet  above  the  river  bed. 


3.   The  failure  of  the  Government  to  pru- 
dently exercise  adequate  controls  over 
the  equipment,  working  conditions  and 
safety  precautions  with  respect  to  the 
grouting  operations  was  the  proximate 
cause  of  the  injuries  sustained  by 
appellants  herein. 


Undoubtedly,  the  Government's  failure  to  exer- 
cise due  care  for  the  protection  of  appellants 
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proximately  caused  their  injury  and  damage.   The 
only  remaining  point  to  be  discussed  is  whether  or 
not  the  contributory  negligence  of  either  of  these 
workmen  is  a  bar  to  recovery. 

Under  the  Employer's  Liability  LaWj  §  23-806^ 
contributory  negligence  is  not  a  bar  to  recovery. 
This  section  implements  the  doctrine  of  compara- 
tive negligence  under  which^  of  course^  if  the 
court  finds  that  appellants  here  were  guilty  of 
some  element  of  contributory  negligence ,  which  we 
do  not  concede,,  this  factor  may  be  considered  in 
reduction  of  the  amount  of  the  award. 

Furthermore,  if,  as  argued  at  pages  22-23  of 
the  Government's  brief,  this  law  only  subjects  the 
employer  of  an  injured  worker  to  liability,  such 
liability  is  extended  to  the  Government,  for  under 
the  Rule  of  Non-Delegable  Duty,  the  independent 
contractor  is  deemed  to  be  the  agent  of  the  gov- 
ernment, and  the  doctrine  of  respondeat  superior 
applies . 

CONCLUSION 
For  all  of  the  reasons  expressed  herein,  it  is 
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submitted  that  the  judgment  appealed  from  should  be 
vacated^  the  case  reversed  and  remanded  with  direc- 
tions to  grant  the  appellants  a  new  trial. 
Respectfully  submitted, 

Mark  Wilmer 

Charles  Brewer,  Brewer  and 

Mallamo 
Daniel  C.  Olney 


By 


Charles  M.  Brewer 

Attorneys  for  Appellants 
Roberson  and  Rodgers 
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Appendix 
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PRESSURE  GROUTING 

72.   General  plan  for  p;routing.   The  general 
plan  for  grouting  the  rock  foundations  for  struc- 
tures and  for  grouting  contraction  joints  in  the 
structures  requires  that  the  contractor  perform 
drilling  and  grouting  operations  as  follows: 

(a)  Drilling  and  grouting  the  rock  foun- 
dations of  the  dam  and  spillway  intake  structures 
with  low-pressure J  shallow  grout  holes. 

(b)  Drilling  and  grouting  the  rock  foun- 
dations of  the  dam  with  high-pressure,,  deep  curtain^ 
grout  holes  . 

(c)  Drilling  and  grouting  the  rock  sur- 
rounding the  spillway  tunnels  and  around  the  diver- 
sion tunnel  plugs . 

(d)  Periphery  and  perimeter  grouting 
around  the  diversion  tunnel  plugs,  and  periphery 
grouting  around  the  backfill  concrete  downstream 
from  the  diversion  tunnel  plugs. 

(e)  Drilling  and  grouting  portions  of 
the  rock  on  both  abutments  from  foundation  tunnels. 
Grout  pipe  shall  also  be  embedded  in  the  floor  of 
the  foundation  tunnels  at  10-foot  centers  for  future 
grouting  operations  beyond  the  profile  of  the  grout 
holes  shown  on  the  drav^/ings. 

(f)  Grouting  transverse  contraction 
joints  3-4  to  22-23,  inclusive,  in  the  dam,  all 
longitudinal  contraction  joints  in  the  dam,  the  con- 
traction joints  in  the  diversion  tunnel  plugs  and 
backfill  concrete,  and  the  contraction  joints  be- 
tween the  tunnel  plugs  and  backfill  concrete.   Grout- 
ing of  transverse  contraction  joints  1-2,  2-3,  23-24, 
and  24-25  will  not  be  accomplished  under  this  con- 
tract . 

(g)  Placing  mortar  or  grout  by  the  grout- 
ing method  to  complete  the  placement  of  concrete 
lining  for  the  right  diversion  tunnel  outside  the 
limits  of  the  tunnel  plug. 
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(h)   Grouting  the  joints  between  the 
second-stage  concrete  in  the  ring-follov;er  gate 
chambers  and  the  surrounding  mass  concrete. 

(i)   Drilling  and/or  grouting  at  other 
locations  as  shown  on  the  drawings  or  as  directed. 

The  low-pressure  J  shallow  holes  are  designated 
on  the  drawings  as  B-holes  and  the  high-pressure ^ 
deep  holes  as  A-holes.   Before  any  concrete  is 
placed  in  the  dam  or  in  the  spillway  intake  struc- 
tures, respectively,  the  near-surface  rock  of  the 
dam  and  intake  structure  foundations,  respectively, 
shall  be  grouted  by  means  of  the  B-holes  to  depths 
of  about  25  feet.   Drilling  and  grouting  may  be 
required  in  the  powerplant  foundation  to  seal  major 
surface  seams,  cracks,  crevices,  and  channels  or 
caverns  in  the  rock.   The  number  and  spacing  of  the 
B-holes,  and  the  pressures  and  grout  mixes  to  be 
used  for  injections  will  depend  upon  the  nature  of 
the  rock,  as  disclosed  by  the  foundation  excavation, 
the  results  of  water  pressure  or  other  tests,  and 
the  results  of  the  actual  grouting  operations.   The 
main  cut-off  or  grout  curtain  vjill  be  completed  by 
high  pressure  grouting  of  the  deep  A-holes.   The 
drilling  and  grouting  of  the  A-holes  shall  be  done 
from  the  foundation  galleries  in  the  dam,  from  the 
foundation  tunnels,  and  from  other  locations  as 
directed.   It  is  contemplated  that  the  A-holes  will 
be  drilled  at  approximately  10-foot  spacings  and  to 
varying  depths,  as  shown  on  the  drawings,  generally 
up  to  a  depth  of  250  feet.   If  foundation  conditions, 
as  revealed  by  the  foundation  excavation  and  the  re- 
sults of  grouting  operations,  indicate  that  grout- 
ing to  closer  spacings  and  greater  depths  is  neces- 
sary, the  contractor  will  be  required  to  drill  some 
or  any  number  of  the  holes  to  5-foot  spacings  and 
to  maximum  depths  of  36O  feet  and  to  grout  these 
holes  under  relatively  high  pressures  as  directed. 

The  amount  of  drilling  and  pressure  grouting 
that  will  be  required  under  this  contract  is  uncer- 
tain, and  the  contractor  shall  be  entitled  to  no 
extra  compensation  above  the  unit  prices  bid  in  the 
schedule  by  reason  of  increased  or  decreased 
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quantitiesj,  or  by  reason  of  the  location  of  the 
required  drilling  and  grouting. 

The  work  and  materials  for  drilling^  hook-up 
to  holesj  piping^  pressure  grouting,,  and  any  other 
work  required  for  placing  mortar  or  grout  by  the 
grouting  method^  to  fill  the  spaces  in  arches  re- 
maining unfilled  after  the  placing  of  concrete  has 
otherwise  been  completed^  as  provided  in  Paragraph 
128^  will  not  be  paid  for  under  items  of  the  sched- 
ule for  pressure  grouting  operations  where  the  con- 
tractor has  performed  the  required  excavation^  such 
as  for  the  left  diversion  tunnel  lining,  the  right 
diversion  tunnel  lining  vjithin  the  limits  of  the 
tunnel  plug,  and  the  inclined  portions  of  the  left 
and  right  spillvjay  tunnel  linings;  and  the  costs 
thereof  shall  be  included  in  the  prices  bid  in  the 
schedule  for  concrete  lining.   The  work  and  mate- 
rials for  drilling,  hook-up  to  holes,  piping,  pres- 
sure grouting,  and  any  other  work  required  for  plac- 
ing mortar  or  grout  by  the  grouting  method  will  be 
paid  for  under  applicable  items  of  the  schedule 
covering  pressure  grouting  operations  v/here  the  ex-- 
cavation  was  accomplished  under  separate  contract, 
such  as  in  the  right  diversion  tunnel  outside  the 
limits  of  the  diversion  tunnel  plug. 

73.   Core  drilling.   The  contractor  shall, 
vjhere  and  if  directed  by  the  contracting  officer, 
perform  such  core  drilling  as  may  be  required  to 
determine  the  condition  of  the  foundation  rock,  or 
the  effectiveness  of  the  grouting  operations.   The 
requirement  for  core  drilling  and  the  amount  thereof 
will  be  optional  with  the  contracting  officer,  and 
the  contractor  shall  be  entitled  to  no  additional 
allox-jance  above  the  unit  prices  bid  in  the  schedule 
for  core  drilling  NX-holes,  and  for  core  drilling 
5  and  1/2  inch  diameter  holes  by  reason  of  the  lo- 
cation, depth,  or  a  larger  amount  of  or  none  of  this 
work  being  required.   It  may  be  required  that  the 
contractor  shall  core  drill  holes  from  the  galler- 
ies or  tunnels  through  concrete  and  steel  and  into 
rock.   The  NX-holes  shall  not  be  less  than  2  and 
15/16  inches  in  diameter  and  shall  produce  cores 
not  less  than  2  and  I/I6  inches  in  diameter.   All 
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core  drilling  NX-holes  shall  be  performed  with 
standard  core-drilling  equipment^  using  NX-size 
bits  and  double-tube  core  barrels,  and  capable  to 
producing  cores  of  the  diameter  specified.   The 
NX-holes  vjill  be  required  to  be  drilled  to  vary- 
ing depths,  with  a  maximum  depth  of  200  feet.   The 
5  and  1/2-inch  diameter  holes  shall  produce  cores 
not  less  than  k   inches  in  diameter  and  will  be  re- 
quired to  be  drilled  to  a  depth  of  not  more  than 
50  feet. 

All  core  drilling  shall  be  performed  in  a 
workmanlike  manner,  by  competent  and  experienced 
workmen,  and  special  care  shall  be  exercised  to 
obtain  cores  in  as  good  condition  as  possible  from 
all  holes  in  material  capable  of  producing  satis- 
factory cores.   The  drill  bit  shall  be  pulled,  and 
the  core  removed  as  often  as  may  be  necessary  to 
secure  the  maximum  possible  amount  of  core.   The 
contractor  shall  keepj  in  the  manner  prescribed  by 
and  shall  furnish  to  the  contracting  officer,  an 
accurate  log  of  all  drill  holes,  including  full 
descriptions  of  all  materials  of  whatever  charac- 
ter encountered  in  the  drilling,  their  location  in 
the  holes,  and  the  location  of  special  features 
such  as  mud  seams,  open  cracks,  soft  or  broken 
ground,  points  where  abnormal  loss  of  drill  water 
occurred,  and  any  other  items  of  interest  in  con- 
nection with  the  purpose  for  which  the  core  drill- 
ing is  required.   The  fact  that  an  inspector  may 
be  present  and  keeping  a  record  of  the  drilling 
shall  not  relieve  the  contractor  from  the  require- 
ment for  keeping  an  accurate  log  as  described  above. 
Wooden  core  boxes  shall  be  furnished  by  the  con- 
tractor.  The  contractor  shall  place  the  cores  in 
the  boxes  in  the  correct  sequence  and  segregated 
accurately  by  labeled  wooden  blocks  according  to 
the  measured  distances  in  the  holes.   No  box  shall 
contain  cores  from  more  than  one  hole.   Designating 
marks,  hole  numbers,  and  elevations  shall  be  placed 
on  the  boxes  and  along  the  line  of  cores  as  directed 
by  the  contracting  officer.   The  covers  shall  be 
fastened  securely  to  the  core  boxes,  and  the  boxes 
shall  be  delivered  to  the  contracting  officer  at  a 
point  designated  in  the  vicinity  of  the  work. 
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Core  drilling  vjill  be  measured  for  payment  to 
the  actual  depth,  up  to  the  depth  directed,  of  holes 
drilled  at  the  direction  of  the  contracting  officer. 
Payment  for  core  drilling  described  in  this  para- 
graph vjill  be  made  at  the  applicable  unit  price  per 
linear  foot  bid  in  the  schedule  for  core  drilling 
NX-holes  in  stage  between  the  depths  specified  in 
the  schedule,  and  for  core  drilling  5  and  1/2-inch 
diameter  holes  not  more  than  50  feet  deep,  i-jhich 
unit  prices  shall  include  the  cost  of  furnishing 
all  labor,  materials,  tools,  and  equipment  required 
for  drilling  the  holes;  removing  the  cores;  keeping 
accurate  logs  of  drill  holes;  boxing  and  labeling 
and  transporting  the  cores;  and  all  incidental  vjork 
connected  therewith. 

74.   Drilling  grout  holes.   Grout  holes  shall 
be  drilled  into  the  rock  foundations  at  the  loca- 
tions shown  on  the  drawings  and  as  described  in 
Paragraph  72.   The  use  of  "rod  dope,"  grease,  or 
other  lubricants  on  the  drill  rods  or  in  the  grout 
holes  will  not  be  permitted.   Drilling  grout  holes 
with  percussion-type  drills  will  not  be  permitted. 
The  requirement  as  to  depth,  spacing,  and  direction 
of  holes  are  approximate  and  subject  to  revision 
during  the  work  of  drilling,  testing,  and  grouting. 
It  is  expected  that  the  required  depth  of  holes  will 
not  exceed  3^0  feet. 

Where  and  if  grout  holes  are  required  to  be 
drilled  to  a  greater  depth  than  36O  feet,  the  con- 
tractor will  not  be  required  to  perform  drilling 
beyond  such  depth  at  the  unit  prices  bid  in  the 
schedule,  and  payment  therefor  will  be  made  as  pro- 
vided in  Paragraph  7.   The  location,  direction, 
order  of  drilling  and  depth  of  each  hole  shall  be 
as  shovjn  on  the  drawings,  or  as  directed  by  the 
contracting  officer. 

The  drilling  and  grouting  of  A-holes  shall  be 
done  from  the  foundation  gallery  and  from  the  foun- 
dation tunnels  in  the  abutments  through  1  and  1/2- 
inch  diameter  pipe  placed  into  the  concrete  or  rock 
a  minimum  of  12  inches,  when  drilling  from  the  foun- 
dation tunnel,  and  into  the  concrete  a  minimum  of 
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2k   inches  or  to  the  top  of  the  pour  lift,  when 
drilling  from  the  gallery.   Payment  for  furnishing 
pipe  and  fittings  for  grouting  vjill  be  made  in  ac- 
cordance with  provisions  in  Paragraph  75. 

The  minimum  diameter  of  each  grout  hole  shall 
be  not  less  than  that  produced  by  the  commercial 
standard  EX-size  drill  bit,  approximately  1  and  1/2 
inches.   Unless  othervjise  directed  by  the  contract- 
ing officer,  the  first  A  and  B  grout  holes  under 
the  dam,  the  first  B-holes  under  the  spillway  in- 
take structures,  and  the  first  rings  of  grout  holes 
and  the  first  grout  holes  within  each  grout  ring  in 
the  tunnels  shall  be  spaced  vjidely  and  shall  be 
drilled  and  grouted  before  intermediate  holes  are 
drilled  and  grouted,  and  in  this  manner  the  drill- 
ing and  grouting  of  all  holes,  and  rings  of  holes, 
and  the  holes  within  each  ring  shall  be  completed 
vjith  such  final  spacing  of  rings  and  holes  as  the 
grouting  results  shovj  to  be  necessary.   After  holes 
in  a  region  have  been  drilled  and  grouted,  it. may 
be  found  necessary  to  drill  additional  grout  holes. 
No  allovjance  above  the  unit  prices  bid  in  the  sched- 
ule v/ill  be  made  for  the  drilling  of  such  holes  or 
for  the  expense  of  moving  equipment  to  other  opera- 
tions and  returning  to  a  previously  drilled  area. 

Wherever  necessary,  as  determined  by  the  con- 
tracting officer,  the  drilling  and  grouting  shall 
be  performed  in  successive  operations  consisting 
in  each  case  of  drilling  the  hole  to  a  limited  depth, 
grouting  at  that  depth,  cleaning  out  the  grout  hole 
by  washing  or  other  suitable  means  before  the  grout 
in  the  hole  has  set  sufficiently  to  require  redrill- 
ing,  allov;ing  the  grout  surrounding  the  grout  hole 
to  attain  its  initial  set,  drilling  the  hole  to  an 
additional  depth,  and  then  grouting,  and  thus  suc- 
cessively drilling  and  grouting  the  hole  at  various 
depths  within  the  stages  until  the  required  depth 
of  hole  is  completely  drilled  and  grouted,  all  as 
determined  by  the  contracting  officer.   Redrilling 
required  because  of  the  contractor's  failure  to 
clean  out  a  hole  before  the  grout  has  set  shall  be 
performed  at  the  contractor's  expense. 
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VJhere  the  grout  has  been  allowed  to  set  in  a 
hole  by  direction  of  the  contracting  officer^  the 
required  redrilling  v;ill  be  paid  for  at  the  rate 
of  fifty  percent  (50^)  of  the  unit  price  per  lin- 
ear foot  bid  in  the  schedule  for  drilling  grout 
holes  in  stage  betvjeen  depths  of  0  foot  and  30  feet, 
regardless  of  depth.   No  additional  allowance  above 
the  unit  prices  bid  in  the  schedule  for  drilling 
grout  holes  in  stage  will  be  made  on  account  of  the 
requirement  for  interrupting  the  drilling  of  holes 
to  permit  grouting,  on  account  of  the  requirement 
for  cleaning  out  holes  before  further  drilling  or 
on  account  of  any  amount  of  moving  of  equipment 
that  may  be  necessary  due  to  the  requirement  for 
such  successive  shallovj  depth  and  deeper  grouting. 

As  the  construction  work  progresses,  the  de- 
velopment of  leakage  or  the  condition  of  the  sur- 
rounding foundations  may  indicate  that  parts  of  the 
foundations  already  covered  with  concrete  require 
grouting,  in  which  event  holes  shall  be  drilled 
through  the  concrete  and  steel  and  into  the  under- 
lying or  surrounding  rock.   Pipes  for  grout  connec- 
tions shall  be  placed  as  directed. 

Prior  to  drilling  for  grouting  the  formations 
surrounding  the  spillway  tunnels,  including  those 
portions  of  the  diversion  tunnels  v;hich  will  ulti- 
mately be  parts  of  the  spillway  tunnels,  and  the 
keyed  portions  of  the  diversion  tunnels,  as  de- 
scribed in  Paragraph  72,  the  contractor  shall  com- 
plete the  placing  of  concrete  lining  and  the  work 
of  placing  mortar  or  grout  by  the  grouting  method 
as  provided  in  Paragraph  128. 

When  the  drilling  of  each  hole  has  been  com- 
pleted, it  shall  be  protected  from  becoming  clogged 
or  obstructed  by  being  temporarily  capped  or  other- 
wise suitably  protected  until  it  is  grouted,  and 
any  hole  that  becomes  obstructed  before  it  is  grouted 
shall  be  opened  by  and  at  the  expense  of  the  contrac- 
tor.  For  determining  stage  depths  of  drilling  grout 
holes  in  rock  and  concrete  measurement  will  be  made 
from  the  collar  of  the  hole  at  the  exposed  surface 
of  the  rock  or  concrete  to  the  actual  depth  drilled 
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into  the  rock  foundation  and  concrete  as  directed. 
Grout  holes  for  pressure  grouting  vjill  be  measured 
for  payment  to  the  actual  depths  up  to  the  depth 
directed^  of  grout  holes  drilled  into  the  rock  foun- 
dation material  or  concrete  at  the  direction  of  the 
contracting  officer;   Provided,  That  holes  drilled 
for  placing  mortar  or  grout  by  the  grouting  method, 
as  described  in  Paragraph  128  will  not  be  measured 
for  payment  in  the  left  diversion  tunnel  lining  and 
in  the  inclined  portions  of  the  left  and  right  spill- 
way tunnel  linings  as  provided  in  Paragraph  72. 

Payment  for  drilling  holes  for  setting  founda- 
tion grout  pipe  or  expansion-type  plugs  for  grout- 
ing the  rock  surrounding  the  tunnels  will  be  made 
at  the  unit  price  per  linear  foot  bid  in  the  sched- 
ule for  drilling  grout  holes  in  stage  between  depths 
of  0  foot  and  30  feet.   Except  as  otherwise  provided, 
payment  for  drilling  grout  holes  will  be  made  at  the 
applicable  unit  price  per  linear  foot  bid  in  the 
schedule  for  drilling  grout  holes  in  stage  between 
the  depths  specified  in  the  schedule,  which  unit 
prices  shall  include   the  cost  of  furnishing  all 
labor,  materials,  tools,  and  equipment  required  for 
drilling  the  holes;  maintaining  the  holes  free  from 
obstructions  until  grouted;  and  all  incidental  work 
connected  therewith. 

75.   Pipe  for  foundation  grouting.   Standard 
black  metal  pipe  for  grout  connections  shall  be  set 
in  the  concrete  or  foundation  rock  in  the  locations 
shown  on  the  drawings  and  described  in  Paragraph  72. 
The  contractor  will  have  the  option  of  setting  reg- 
ular pipe  nipples  for  tunnel  grout  hole  connections 
through  the  concrete  lining  and  into  the  surround- 
ing rock,  if  necessary,  or  of  drilling  through  the 
concrete  lining  and  using  an  expansion-type  plug 
for  such  grout  hole  connections  for  pressure  grout- 
ing the  rock  surrounding  the  tunnels  and  shaft  as 
provided  in  Paragraph  77.   Pipes  for  grouting  shall 
also  be  set  over  springs,  crevices  in  the  rock, 
faults,  or  other  foundation  defects,  wherever  di- 
rected.  Grout  pipes  set  in  concrete  shall  end  not 
less  than  3  inches  inside  of  the  finished  surface 
of  the  concrete.   A  standard  coupling  and  wrapped 
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nipple  to  facilitate  removal  after  grouting  shall 
be  attached  to  the  grout  pipe  and  shall  extend  be- 
yond the  finished  surface  of  the  concrete  as  shown 
on  the  dravjings.   The  holes  left  after  removal  of 
vjrapped  nipples  shall  be  filled  immediately  and 
completely  with  drypack  in  accordance  with  the  pro- 
visions of  Paragraph  108. 

The  size  of  the  grout  pipe  for  each  hole  and 
the  depth  of  the  holes  for  setting  pipe  for  foun- 
dation grouting  shall  be  as  shown  on  the  drawings 
or  as  directed.   The  grout  pipes  shall  be  anchored 
into  the  rock  or  concrete  into  vjhich  they  are  in- 
sertedj  and  the  spaces  around  the  pipes  shall  be 
carefully  sealed  with  oakura^  grout,  or  other  suit- 
able material  to  prevent  entry  of  concrete  or  other 
foreign  materials  prior  to  grouting.   All  oakum  or 
other  suitable  material  required  for  sealing  shall 
be  furnished  by  the  contractor.   All  pipe  and  fit- 
tings to  be   embedded  in  rock  or  concrete  shall  be 
cleaned  thoroughly  of  all  dirt,  grease,  grout,  and 
mortar  immediately  before  being  embedded  in  the  con- 
crete.  The  pipe  and  fittings  shall  be  carefully 
assembled  and  placed  and  shall  be  held  firmly  in 
position  and  protected  from  damage  until  the  con- 
crete has  set.   Care  shall  be  taken  to  avoid  clog- 
ing  or  obstructing  the  pipes  before  being  grouted, 
and  any  pipe  that  becomes  clogged  or  obstructed 
from  any  cause,  shall  be  completely  cleaned  out  or 
replaced  at  the  expense  of  and  by  the  contractor. 

All  standard  black  pipe  and  fittings,  all 
nails,  tie  wire,  temporary  supports,  and  other  mate- 
tials  required  for  the  work  described  in  this  para- 
graph shall  be  furnished  by  the  contractor.   The 
pipe  shall  be  type  I,  class  A  standard  black  pipe 
in  accordance  with  Federal  Specification  WW-P-4o6. 
The  pipe  fittings  shall  be  malleable  iron,  type  I, 
in  accordance  with  Federal  Specification  l/JW-P-521b. 
The  pipe  shall  be  cut,  threaded  as  necessary,  fab- 
ricated as  required,  and  placed  by  the  contractor. 

Payment  for  furnishing  and  placing  metal  pipe 
and  fittings  for  foundation  grouting  and  drainage 
will  be  made  at  the  unit  price  per  pound  bid  therefor 
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in  the  schedule^  which  unit  price  shall  include 
the  cost  of  furnishing^  unloading,  hauling,  stor- 
ing, handling,  and  supports  and  materials  required 
for  installation;  of  protecting  the  pipe  from  in- 
jury and  clogging;  and  of  removing  the  nipples  in 
exposed  faces  and  filling,  v/ith  drypack,  the  holes 
left  by  the  removal  of  the  nipples.   Payment  will 
be  made  only  for  the  metal  pipe  and  fittings  actu- 
ally installed  and  left  in  place  as  directed  by 
the  contracting  officer,  and  no  additional  allow- 
ance above  the  unit  price  bid  in  the  schedule  will 
be  made  on  account  of  the  varying  size,  length,  or 
number  of  pipes  required.   No  payment  will  be  made 
for  pipe  and  fittings  used  for  placing  mortar  or 
grout  by  the  grouting  method  in  the  left  diversion 
tunnel  lining  or  for  the  inclined  portions  of  the 
left  and  right  spillway  tunnel  linings  as  provided 
in  Paragraph  72.   Payment  for  drilling  holes  for 
setting  foundation  grout  pipe  and  for  expansion- 
type  plugs  for  tunnel  grouting  will  be  made  at  the 
unit  price  per  linear  foot  bid  in  the  schedule  for 
drilling  grout  holes  in  stage  betv/een  depths  of 
0  foot  and  30  feet,  and  only  for  those  holes  drilled 
and  included  for  payment  as  provided  in  Paragraph  7^^ 

76.   Hook-ups  to  foundation  and  tunnel  grout 
holes .   Payment  for  hook-ups  to  foundation  and  tun- 
nel  grout  holes  will  be  made  only  once  for  each 
hole  or  connection  actually  hooked  onto  at  the  di- 
rection of  the  contracting  officer,  regardless  of 
the  additional  number  of  times  packer-settings  are 
made  or  the  same  hole  is  hooked  onto,  and  regard- 
less of  the  volume  of  water  or  grout  actually  in- 
jected into  the  grout  hole  or  connection.   The 
number  of  separate  grout  holes  or  connections  re- 
quiring hook-ups,  as  shown  in  the  schedule,  is  only 
approximate  and  the  contractor  shall  be  entitled  to 
no  additional  compensation  above  the  unit  price  bid 
in  the  schedule  by  reason  of  the  number  of  hook-ups 
actually  required  to  complete  the  grouting  opera- 
tions as  specified  in  Paragraph  77. 

Payment  for  hook-ups  to  foundation  and  tunnel 
grout  holes  will  be  made  at  the  unit  price  per  hook- 
up bid  therefor  in  the  schedule. 
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Connections  to  cracks,  crevices,  or  seams  in 
the  foundation,  and  connections  to  existing  explor- 
atory holes,  when  required,  will  be  considered  as 
grout  holes  and  will  be  paid  for  as  such  under  the 
unit  price  bid  per  hook-up  in  the  schedule  for  hook- 
ups to  foundation  grout  and  tunnel  holes.   The  item 
of  the  schedule  for  hook-ups  to  foundation  and  tun- 
nel grout  holes  does  not  include  the  connections 
necessary  for  the  grouting  of  contraction  joints 
as  specified  in  Paragraph  Slj  and  does  not  include 
the  connections  necessary  for  placing  mortar  or 
grout  by  the  grouting  method  as  described  in  Para- 
graph 128  for  those  tunnels  excavated  by  the  con- 
tractor under  these  specifications. 

77.   Pressure  grouting  foundations  and  tunnels. 
Each  drilled  grout  hole  and  grout  connection  for 
pressure  grouting  foundations  and  rock  surrounding 
tunnels  as  described  in  Paragraph  72  shall  have 
grout  composed  of  cement  and  water  forced  into  it 
under  pressure. 

The  cement  to  be  used  for  pressure  grouting 
foundations  and  tunnels  shall  be  furnished  by  the 
contractor  in  accordance  with  Paragraph  95-   Pres- 
sures as  high  as  practicable  but  which,  as  deter- 
mined by  trial,  are  safe  against  rock  or  concrete 
displacement  shall  be  used  in  the  grouting.   The 
proportions  of  cement  and  water  used  in  mixing  the 
grout  and  admixtures  where  used,  the  time  of  grout- 
ing, the  pressures  used  for  grouting,  and  all  other 
details  of  the  grouting  operations  shall  be  as  de- 
termined by  the  contracting  officer. 

Different  grouting  pressures  will  be  required 
for  grouting  different  sections  of  most  of  the 
grout  holes.   Where  such  grouting  of  a  hole  is 
directed  by  the  contracting  officer,  the  grouting 
shall  be  performed  by  attaching  a  packer  to  the 
end  of  a  grout-supply  pipe,  lowering  the  grout- 
supply  pipe  into  the  hole  to  the  top  of  the  bottom 
section  that  is  required  to  be  grouted  at  a  differ- 
ent pressure,  grouting  at  the  required  pressure,  al- 
lowing the  packer  to  remain  in  place  until  there  is 
no  back  pressure,  withdrawing  the  grout-supply  pipe 
to  the  top  of  the  next  higher  section  that  is  re- 
quired to  be  grouted  at  a  different  pressure,  and 


A-11 


thus  successively  grouting  the  hole  in  sections 
at  the  specified  grouting  pressures  until  the  en- 
tire hole  is  completely  grouted.   The  grout-supply 
pipes  and  packers  shall  be  furnished  by  the  con- 
tractor.  The  packers  shall  consist  of  pneumatic 
tubes  or  expansible  rings  of  rubber^  leather,  or 
other  suitable  material  attached  to  the  end  of  the 
grout-supply  pipe.   The  packers  shall  be  designed 
so  that  they  can  be  expanded  to  seal  the  drill  holes 
at  the  specified  elevations  and,  v;hen  expanded, 
shall  be  capable  of  withstanding,  v;ithout  leakage, 
for  a  period  of  5  minutes,  water  pressure  equal  to 
the  maximum  grout  pressures  to  be  used.   The  amount 
of  packer-grouting  that  will  be  required  will  de- 
pend upon  the  conditions  disclosed  by  the  drilling 
of  the  grout  holes. 

All  intersected  rock  crevices,  seams,  or 
faults  containing  clay  or  other  washable  materials 
shall  be  completely  washed  with  water  and  air  under 
pressure  to  remove  as  much  of  such  materials  as  pos- 
sible.  Such  materials  shall  be  ejected  from  one  or 
more  holes  by  introducing  water  under  pressure  in 
an  adjacent  hole.   All  grout  holes  shall  be  thor- 
oughly tested  with  clean  water  under  continuous 
pressure  up  to  the  required  grouting  pressure,  as 
determined  by  the  contracting  officer,  in  order  to 
effectively  clean  intersected  cracks  and  seams  and 
to  determine  rate  of  take,  and  extent  of  leakage. 

The  apparatus  for  mixing  and  placing  grout 
shall  be  of  a  type  approved  by  the  contracting 
officer  and  shall  be  capable  of  effectively  mixing 
and  stirring  the  grout  and  forcing  it  into  the  holes 
or  grout  connections  in  a  continuous,  uninterrupted 
flov7  at  any  specified  pressure  up  to  a  maximum  of 
500  pounds  per  square  inch.   The  mixer  shall  be 
mechanically  operated  and  provided  with  an   accurate 
meter,  reading  in  cubic  feet  to  tenths  of  a  cubic 
foot,  for  controlling  the  amount  of  mixing  water 
used  in  the  grout.   In  addition  to  the  grout  mixer, 
holdover  mechanical  agitator  tanks  shall  be  pro- 
vided.  All  grout  shall  be  pumped  with  a  duplex 
pis  ton- type  pump  or  other  type  pumping  equipment 
as  approved.   The  grouting  equipment  shall  be 
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satisfactorily  maintained  so  as  to  insure  continu- 
ous and  efficient  performance  during  any  grouting 
operation.   The  arrangement  of  the  grouting  equip- 
ment shall  be  such  as  to  provide  a  supply  line  and 
a  return  line  from  the  grout  pump  to  the  grout  hole. 
Provision  shall  be  made  to  permit  continuous  circu- 
lation and  accurate  control  of  grouting  pressures 
and  grout  flovjs  into  the  grout  holes. 

Expansion-type  plugs^  if  used  for  grout  hole 
connections  in  tunnel  grouting  shall  be  furnished 
by  the  contractor.   The  plugs  shall  consist  of  ex- 
pansible tubes  or  rings  of  rubber,,  leather^  or  other 
suitable  material^  and  pipe  and  fittings.   The  plugs 
shall  be  designed  so  that  they  can  be  expanded  to 
seal  the  drill  holes  and,  when  expanded,  shall  be 
capable  of  v;ithstanding,  vjithout  leakage,  water 
pressure  equal  to  the  maximum  grout  pressure  to  be 
used.   The  cost  of  furnishing  all  necessary  mate- 
rials and  labor  for  constructing  and  handling 
expansion-type  plugs  shall  be  included  in  the  unit 
prices  per  sack  bid  in  the  schedule  for  pressure 
grouting  foundations  and  tunnels. 

If,  during  the  grouting  of  any  hole,  grout  is 
found  to  flow  from  adjacent  grout  holes  or  grout 
connections  in  sufficient  quantity  to  interfere 
seriously  with  the  grouting  operation  or  to  cause 
appreciable  loss  of  grout  such  connections  may  be 
capped  temporarily.   When  grouting  is  being  done 
with  packers,  the  pressure  of  the  grout  returning 
from  any  adjacent  hole  shall  be  measured  by  seat- 
ing a  packer  in  the  adjacent  hole,  and  such  pres- 
sures shall  be  kept  below  the  allowable  pressures 
for  that  stage  of  that  hole.   Where  such  capping 
is  not  essential,  ungrouted  holes  shall  be  left 
open  to  facilitate  the  escape  of  air  and  water  as 
the  grout  is  forced  into  other  holes.   Before  the 
grout  has  set,  the  grout  pump  shall  be  connected 
to  adjacent  capped  holes  and  to  other  holes  from 
which  grout  flow  was  observed,  and  grouting  of  all 
holes  shall  be  completed  at  the  pressures  speci- 
fied for  grouting.   If,  during  the  grouting  of  any 
hole,  grout  is  found  to  flow  from  points  in  the 
foundations,  abutment,  or  any  parts  of  the  structures, 


A-13 


Such  flov;s  or  leaks  shall  be  plugged  or  calked  by 
the  contractor  as  directed.   The  grouting  of  any 
hole  shall  be  continued  until  the  hole  or  grout 
connection  takes  grout  at  the  rate  of  less  than  1 
cubic  foot  of  the  grout  mixture  in  20  minutes  if 
pressures  of  50  pounds  per  square  inch  or  less  are 
being  used,  in  15  minutes  if  pressures  between  50 
and  100  pounds  per  square  inch  are  being  used,  in 
10  minutes  if  pressures  between  100  and  200  pounds 
per  square  inch  are  being  used,  and  in  5  minutes 
if  pressures  in  excess  of  200  pounds  per  square 
inch  are  being  used.   So  far  as  practicable,  the 
full  grouting  pressure  shall  be  maintained  con- 
stantly during  grout  injections.   Hov/ever,  as  a 
safeguard  against  rock  or  concrete  displacement 
or  while  grout  leaks  are  being  calked,  the  contract- 
ing officer  may  require  the  reduction  of  the  pumping 
pressure,  or  the  discontinuance  of  pumping.   After 
the  grouting  of  the  holes  or  connections  is  com- 
pleted, the  pressures  shall  be  maintained  by  means 
of  stopcocks  or  other  suitable  valve  devices,  until 
the  grout  has  set  sufficiently  so  that  it  will  be 
retained  in  the  holes  or  connections  being  grouted. 

No  A-hole  shall  be  grouted  until  all  concrete 
required  within  a  radius  of  200  feet  has  been  placed 
to  a  height  of  not  less  than  100  feet  above  the  foun- 
dation rock  or  to  its  full  height  and  has  set  a  suf- 
ficient length  of  time,  or  until  all  contraction 
joints  to  be  grouted  under  this  contract  within  a 
radius  of  200  feet  have  been  grouted  to  a  minimum 
height  of  50  feet  or  to  their  full  height,  all  as 
determined  by  the  contracting  officer.   If,  during 
the  grouting  of  the  A-holes,  leakage  develops  into 
the  cooling  systems,  the  contraction  joints,  or  the 
contraction- joint  grouting  systems,  the  affected 
joints  and  systems  shall  be  flushed  thoroughly  with 
water  and  air  alternately  until  the  systems  and 
joints  are  clean.   The  cost  of  washing  the  cooling 
systems  and  contraction  joint  systems  in  the  above- 
described  manner  shall  be  included  in  the  unit 
prices  bid  in  the  schedule  for  furnishing  and  in- 
stalling metal  tubing  and  fittings  for  grouting 
contraction  joints  and  for  furnishing  and  placing 
1-inch  outside-diameter  metal  pipe  or  tubing  and 
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fittings  for  concrete  cooling  systems. 

Measurement  for  payment  for  pressure  grouting 
foundations  and  rock  surrounding  the  tunnels  and 
tunnel  plugs  will  be  made  on  the  basis  of  the  num- 
ber of  sacks  of  cement  actually  forced  into  the 
holes  or  grout  connections  at  the  direction  of  the 
contracting  officer^  or  required  to  fill  permanent 
pipes;  Provided,  That  measurement  for  placing  mor- 
tar or  grout  by  the  grouting  method  in  the  right 
diversion  tunnel,  outside  the  limits  of  the  diver- 
sion tunnel  plug,  will  be  made  of  the  number  of 
sacks  of  cement  and  cubic  feet  of  sand,  measured 
separately,  actually  forced  into  the  grout  connec- 
tions.  One  sack  of  cement  will  be  considered  as 
9^  pounds.   Payment  for  pressure  grouting  founda- 
tions and  tunnels  will  be  made  at  the  applicable 
unit  price  per  sack  bid  therefor  in  the  schedule, 
which  unit  price  shall  include  the  cost  of  furnish- 
ing admixtures  where  required,  all  labor,  materials, 
tools  and  equipment  required  for  the  grouting,  ex- 
cept that  payment  for  furnishing  and  handling  ce- 
ment will  be  made  at  unit  price  bid  in  the  schedule 
for  furnishing  and  handling  sacked  cement  for  foun- 
dation grouting.   Payment  for  hooking  onto  each 
grout  hole  or  grout  connection  will  be  made  as  de- 
scribed in  Paragraph  76.   No  payment  will  be  made 
for  grout  or  for  cement  used  in  grout  lost  due  to 
improper  anchorage  of  grout  pipes  or  connections, 
or  rejected  on  account  of  improper  mixing,  or  lost 
by  leakage  due  to  the  failure  of  the  contractor  to 
calk  surface  leaks  when  directed.   All  pressure 
grouting  operations  shall  be  performed  in  the  pres- 
ence of  the  contracting  officer  or  his  duly  autho- 
rized representative. 

78.   Contraction  .joints  in  dam.   Vertical  con- 
traction joints  in  the  concrete  of  the  dam  will  be 
provided  for  convenience  in  construction  and  to 
provide  for  contraction  of  the  concrete.   The  de- 
tails of  these  joints  are  shown  on  the  drawings, 
and  all  contraction  joints  shall  be  constructed  in 
accordance  with  the  details  shown,  unless  otherwise 
specifically  directed  in  writing,  by  the  contracting 
officer.   Keys  shall  be  built  in  the  contraction 
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joints  as  shown  on  the  drawings.   The  cost  of  con- 
structing all  contraction  joints  and  keys  between 
the  blocks  of  the  dam  shall  be  included  in  the 
unit  prices  per  cubic  yard  bid  in  the  schedule  for 
concrete  in  dam.   Metal  seals  shall  be  placed  in 
each  contraction  joint  as  shown  on  the  drav/ings 
or  as  directed.   The  metal  seals  shall  be  furnished 
and  installed  by  the  contractor  and  payment  there- 
for will  be  made  in  accordance  with  the  provisions 
of  Paragraph  1^8. 

79 .   Tubing  for  grouting,  contraction  joints . 
Systems  of  thin-wall  steel  tubing  and  fittings  and 
grouting  outlets  shall  be  placed  in  the  contraction 
joints  in  the  dam^  in  the  peripheries  of  the  diver- 
sion tunnel  plugs  and  backfill  concrete^  in  con- 
traction joints  of  diversion  tunnel  plugs  and  back- 
fill concrete,  in  the  contraction  joint  in  the  mass 
concrete  beneath  the  machine  shop,  and  elsewhere 
as  shown  on  the  drawings  or  directed.   All  tubing, 
fittings,  and  grouting  outlets  required  shall  be 
furnished  by  the  contractor.   All  l/2-inch  risers 
and  all  1  and  l/2-inch  supply^  header  return,  and 
vent  lines  shall  be  thin-wall  electrical  metallic 
tubing  in  accordance  with  Federal  Specification  WW- 
T-806b.   Grout  outlets  shall  be  in  accordance  with 
Drawing  No.  l^l(222-D-ll85) •   Couplings  for  con- 
necting together  the  lengths  of  plain-end  electrical 
metallic  tubing,  and  connectors  used  to  join  the 
plain-end  electrical  metallic  tubing  to  standard 
pipe  fittings  shall  be  watertight  fittings  manufac- 
tured expressly  for  electrical  metallic  tubing. 
Tees  used  to  connect  the  individual  risers  or  grout 
outlets  to  the  headers  shall  be  galvanized  and  in 
accordance  with  Drawing  No.  1^2(^^7-0-231).   Stan- 
dard pipe  connections  shall  be  galvanized  standard 
weight  fittings.   Nipples  shall  be  type  A,  wrought- 
iron  or  steel  fitting  in  accordance  with  Federal 
Specification  WJ-N-351.   Caps  and  couplings  shall 
be  type  II,  malleable-iron  fittings  in  accordance 
with  Federal  Specification  vJW-P-521b.   All  nails, 
tie  vjire,  wooden  plugs,  asphalt  emulsion  for  seal- 
ing purposes,  and  temporary  supports  required  for 
the  installation  of  the  grouting  systems  shall  be 
furnished  by  the  contractor.   The  asphalt  emulsion 
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shall  be  in  accordance  with  Bureau  of  Reclamation 
"Specifications  for  Plastic  Compound  (Paste- type 
Asphalt  Emulsion)/'  dated  February  15,  19^8.   All 
tubing  shall  be  cut  to  length  and  formed  by  the 
contractor. 

All  tubing  and  fittings  to  be  embedded  in 
concrete  shall  be  cleaned  thoroughly  of  all  dirt^ 
grease 5  grout,  and  mortar  immediately  before  being 
embedded  in  the  concrete.   The  tubing  and  fittings 
shall  be  carefully  assembled  and  placed  and  shall 
be  held  firmly  in  position  while  the  concrete  is 
being  placed.   Care  shall  be  exercised  to  insure 
that  the  2  companion  members  of  each  conduit-box- 
cover  grouting  outlet  are  maintained  in  accurate 
alinement  and  position  with  respect  to  each  other 
that  each  member  becomes  an  integral  part  of  and 
moves  with  the  concrete  mass  to  which  it  is  an- 
chored.  The  method  of  attaching  the  first  member 
of  each  grouting  outlet  to  the  forms  and,  in  turn, 
the  second  member  to  the  first  is  shown  on  the 
drawings .   This  method  shall  be  adhered  to  ac- 
curately unless  it  is  modified  by  specific  in- 
structions of  the  contracting  officer. 

Where  grout  tubing  terminates  at  a  concrete 
surface  exposed  to  the  action  of  flowing  water, 
the  tubing  shall  terminate  in  a  recess  constructed 
in  the  surface  of  the  concrete.   Where  grout  tub- 
ing terminates  at  other  exposed  concrete  surfaces, 
the  tubing  shall  be  fitted  with  a  wrapped  nipple 
to  facilitate  removal  as  shown  on  the  drawings. 

Care  shall  be  taken  to  insure  that  all  parts 
of  the  system  are  maintained  free  from  dirt  and 
other  foreign  substances .   After  each  5-foot  lift 
of  the  grouting  systems  is  placed  in  position  and 
before  any  concrete  is  placed  around  it,  and  at 
such  other  times  as  may  be  required,  the  tubing 
shall  be  tested  by  forcing  air  under  pressure 
through  it  to  determine  that  the  system  is  com- 
pletely free  from  obstructions  after  v;hich  it 
shall  be  immediately  temporarily  capped  or  other- 
wise closed  to  avoid  the  possibility  of  any  foreign 
substance  entering  it  until  it  is  pressure  grouted. 
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A  continuous  flow  of  water  shall  be  circulated 
in  the  ungrouted  supply  headers  of  the  contraction 
Joint  systems  in  the  vicinity  of  the  grouting  of 
any  A-hole .   Should  a  contraction  joint  system  be- 
come plugged  as  the  result  of  the  A-hole  grouting^ 
the  contractor  shall  clean  out  the  system  before 
the  grout  has  taken  its  initial  setj,  by  filling 
the  system  approximately  half  full  of  water  through 
the  supply  header  of  the  bedrock  lift  or  the  lift 
above  J  admitting  air  under  pressure  through  its 
lowest  return  available ^  and  opening  and  closing 
the  air  valves  in  such  a  manner  as  to  produce 
water  hammer  in  the  system. 

Any  tubing  that  becomes  clogged  or  obstructed 
before  final  acceptance  of  the  work^  due  to  any 
cause^  shallj  if  practicable,  be  completely  opened 
and  cleaned.   For  any  plugged  tubing  which  the  con- 
tractor fails  to  open  or  to  replace ,  the  contractor 
shall  pay  to  the  Government  as  fixed,,  agreed,  and 
liquidated  damages,  the  sum  of  two  dollars  ($2)  per 
linear  foot  of  the  total  length  of  tubing  which  is 
thereby  made  ineffective,  as  determined  by  the  test- 
ing.  After  the  grouting  operations  have  been  com- 
pleted, the  contractor  shall  remove  the  grout  nipples 
in  the  galleries  and  face  of  the  structures,  and  all 
holes  left  after  the  removal  of  the  nipples  shall 
be  filled  immediately  and  completely  with  drypack 
in  accordance  with  the  provisions  of  Paragraph  108. 

Payment  for  all  work  described  in  this  para- 
graph will  be  made  at  the  unit  price  per  pound  bid 
in  the  schedule  for  furnishing  and  installing  metal 
tubing  and  fittings  for  grouting  contraction  joints, 
which  unit  price  shall  include  the  cost  of  unload- 
ing, hauling,  storing,  handling,  and  installing  the 
tubing,  fittings,  and  grouting  outlets;  of  protect- 
ing the  tubing  from  injury  and  clogging;  and  of  re- 
moving the  nipples  in  the  galleries  and  face  of  the 
structures  and  filling,  with  drypack,  the  holes 
left  by  the  removal  of  the  nipples.   Payment  will 
be  made  only  for  the  tubing  and  fittings,  including 
grouting  outlets,  actually  installed  in  the  contrac- 
tion joints  and  the  computed  weight  for  payment  will 
not  include  the  weight  of  nails,  tie  wire,  wooden 
plugs,  or  temporary  supports. 


A- 18 


80.   Hook-ups  to  contraction  .joint  p:routing 
systems .    Each  contraction  joint  in  the  dam  is 
divided  into  a  number  of  separate  grouting  systems 
from  bedrock  to  the  top  of  the  dam,  and  each  con- 
traction joint  grouting  system  contains  its  own 
seals  J  supply  system,  and  venting  system.   Hook- 
ups to  these  contraction  joint  grouting  systems 
in  the  dam  and  to  contraction  joint  and  periphery 
grouting  systems  in  the  tunnel  plugs  and  backfill 
concrete  of  the  diversion  tunnels,  and  elsewhere 
as  shown  on  the  drav;ings  or  directed,  will  be  re- 
quired to  wash  out  and  test  the  contraction  joints 
and  grouting  systems  prior  to  grouting,  to  grout 
the  various  contraction  joints  and,  if  necessary, 
to  rehook  the  systems  during  or  after  the  grouting 
operations.   Methods  and  procedures  for  hooking  up 
to  contraction  joint  grouting  systems  and  for  wash- 
ing and  testing  the  contraction  joints  shall  con- 
form to  the  applicable  provisions  of  Paragraph  8l . 

Measurement  for  payment  for  hook-ups  to  con- 
traction joints  and  periphery  grout  systems  will 
be  made  of  the  number  of  supply  lines  hooked  onto. 
Return  lines,  vent  lines,  and  vent  return  lines 
hooked  onto  to  complete  the  grouting  of  any  grout- 
ing system  will  not  be  measured  for  payment.   Pay- 
ment for  hook-ups  to  contraction  joint  grouting 
systems  will  be  made  at  the  unit  price  per  hook-up 
bid  therefor  in  the  schedule,  which  unit  price  shall 
include  the  cost  of  furnishing  all  labor,  materials, 
tools  and  equipment  necessary  to  provide  access  to 
the  joint  headers j  installing  and  removing  temporary 
pipe  lines  to  each  grout  header;  hooking  up  for  wash- 
ing, testing,  and  grouting  each  complete  contraction 
joint  grouting  system;  and  other  incidental  work  to 
and  during  the  grouting.   Payment  will  be  made  only 
once  for  hooking  up  to  each  supply  line  of  a  con- 
traction joint  grouting  system  regardless  of  the 
number  of  times  the  same  system  or  contraction 
joint  may  have  to  be  hooked  onto  for  washing,  test- 
ing, grouting,  or  regrouting,  or  of  the  number  of 
pipe  connections  required  to  insure  a  complete  sat- 
isfactory grouting  job  for  each  contraction  joint. 
The  item  of  the  schedule  for  hook-ups  to  contraction 
joint  grouting  systems  does  not  include  the  hooking 
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up  to  cooling  coils  for  grouting  the  cooling  coils, 
and  the  cost  of  hooking  up  to  cooling  coils  shall 
be  included  in  the  price  bid  in  the  schedule  for 
pressure  grouting  contraction  joints  and  cooling 
systems . 

81.   Pressure  grouting  contraction  joints 
and  cooling  systems.  When  directed  by  the  con- 
tracting officer,  which  in  general  will  be  as  soon 
as  possible  after  the  concrete  has  cooled  the  de- 
sired amount,  the  contraction  joints  and  embedded 
cooling  coils  in  the  dam  and  in  the  mass  concrete 
below  the  machine  shop  shall  be  pressure  grouted 
with  cement  grout.   Grouting  of  the  contraction 
joints  in  the  dam  up  to  elevation  3^50  shall  be 
performed  before  final  closure  of  the  diversion 
tunnels.   Grouting  of  the  transverse  contraction 
joints  1-2,  2-3,  23-2^,  2^-25  will  not  be  accom- 
plished under  this  contract. 

The  contraction  joints  and  the  peripheries 
of  the  diversion  tunnel  plugs  and  backfill  con- 
crete shall  be  grouted  in  the  sequence  provided 
in  Paragraph  52.   The  grouting  systems  for  the 
tunnel  plug  periphery  grouting  shall  be  embedded 
in  the  lining  of  the  diversion  tunnels,  and  the 
grouting  systems  for  the  backfill  concrete,  in- 
cluding concrete  placed  in  the  excavation  for 
drilling  perimeter  grout  holes,  shall  be  embedded 
in  the  backfill  concrete  with  grout  and  vent  out- 
lets placed  in  holes  drilled  into  the  rock  or 
concrete  lining,  all  as  shown  on  the  drawings. 

All  grout  for  pressure  grouting  contraction 
joints  shall  consist  of  neat  cement  mixed  with 
water.   Cool  water  shall  be  used  in  the  grout  mix- 
ture to  prevent  quick  setting  of  the  grout,  and 
water  having  temperatures  above  70*^  p  shall  not  be 
used.   The  cement  to  be  used  for  pressure  grouting 
shall  be  furnished  by  the  contractor  in  accordance 
with  Paragraph  95.   All  grout  shall  be  mixed  and 
pumped  in  accordance  with  the  applicable  provisions 
of  Paragraph  77.   The  program  of  grouting,  the  time 
when  each  lift  of  a  contraction  joint  shall  be 
grouted,  the  grout  mixture,  the  pressure  applied. 
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and  all  other  details  of  the  grouting  operations 
shall  be  in  accordance  with  these  specifications 
and  as  directed  by  the  contracting  officer. 

The  grouting  of  the  contraction  joints  shall 
be  done  singly  or  in  groups ^  as  direct ed^  and  in 
separate  successive  lifts  beginning  at  the  founda- 
tion and  finishing  at  the  top  of  the  dam.   The 
grout  feeder  pipe  shall  extend  close  to  the  supply 
pipe  for  each  lift  of  joint  being  grouted  and  shall 
have  a  connection  with  each  supply  pipe  regulated 
by  a  valve.  VJhen  more  than  one  joint  is  being 
grouted  at  the  same  time,  the  grout  shall  be  ap- 
plied in  rotation  by  batches  or  in  such  quantities 
as  necessary  to  fill  each  joint  at  approximately 
the  same  rate  and  to  complete  the  filling  of  all 
joint  lifts  at  the  same  time.   The  grouting  of  each 
joint  lift  shall  be  completed  before  the  grout  takes 
its  set  in  the  grouting  system  but  shaU.  not  be 
grouted  so  rapidly  that  the  grout  will  not  settle 
in  the  joint  and  in  no  case  shall  the  time  consumed 
in  filling  any  lift  of  a  joint  be  less  than  2  hours. 

The  contractor  shall  provide  all  necessary 
facilities  such  as  catwalks^,  ladders,  and  platforms 
to  enable  the  engineers  and  inspectors  to  observe 
the  grouting  operations  at  each  joint,  and  for  quick 
and  convenient  passage  from  joint  to  joint  as  re- 
quired.  The  contractor  shall  supply  all  labor, 
tools,  and  material  required  to  assist  in  setting 
any  dial  gages  or  other  devices  used  to  indicate 
opening  or  closing  of  the  joints  during  the  grout- 
ing operation.   The  contractor  shall  provide  a 
telephone  communication  and  signal  system  for  use 
during  the  washing,  testing,  and  grouting  operations. 
Before  any  lift  of  a  joint  is  grouted,  it  shall  be 
washed  thoroughly  with  air  and  water  under  pressure 
and  shall  be  allowed  to  remain  filled  with  water  for 
a  period  of  2^  hours.   Immediately  prior  to  being 
grouted,  the  water  shall  be  drained  from  the  joint 
lifts  to  be  grouted. 

During  the  grouting  operations,  2  or  more  joints, 
as  determined  by  the  contracting  officer,  of  un- 
grouted  joint  lifts  at  the  same  level,  shall  be 
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filled  with  water  to  the  level  of  the  top  of  the 
lift  being  grouted.  As  the  grouting  of  the  lift 
of  the  joint  nears  completion^  the  grouting  lift 
of  the  joint  immediately  above  the  lift  being 
grouted  shall  be  filled  with  water.   Valves  shall 
be  used  to  control  the  flow  of  water  into  and  from 
each  joint.   All  accessible  leaks  discovered  prior 
to  grouting  and  all  leaks  occurring  during  the 
grouting  operations  shall  be  calked  or  otherwise 
stopped.   Immediately  after  a  grouting  operation 
is  completed^  the  water  shall  be  drained  from  the 
joints  in  the  lift  above  but  shall  not  be  drained 
from  the  adjacent  ungrouted  joint  lifts  at  the 
same  level  until  6  hours  after  completion  of  the 
grouting  operation.   Joints^  pipes^  or  formed 
drains  into  which  grout  has  leaked  shall  be  thor- 
oughly washed  out  by  alternately  filling  them  with 
water  and  draining  them  until  all  grout  has  been 
removed^  and  all  headers  and  outlets  for  each  such 
joint  J  pipe;,  or  drain  shall  be  tested  and  shall 
be  clean  before  the  joints  pipe,  or  drain  shall  be 
considered  to  be  thoroughly  washed  out. 

The  grout  shall  be  pumped  into  the  supply 
header  of  the  piping  system  for  the  lift.   During 
the  grouting  of  each  lift  of  the  joint  the  outlet 
ends  of  the  vent  pipes  at  the  top  of  the  lift  shall 
have  riser  pipes  about  5  feet  in  height  and  valves 
near  the  tops  of  the  risers.   The  valves  shall  be 
left  open  until  the  lift  is  filled  and  only  grout 
of  proper  consistency  for  retention  in  the  joints 
remains  in  the  risers ,  whereupon  the  valves  shall 
be  closed  and  the  required  pressure  applied.   The 
water  arid  thin  grout  shall  be  bled  from  the  top  of 
the  joint  lifts  and  pressure  shall  be  applied  as 
many  times  as  is  determined  by  the  contracting  offi- 
cer to  be  necessary  to  force  all  excess  water  from 
the  grout.   After  the  system  ceases  to  take  an  ap- 
preciable amount  of  grout,  the  required  final  or 
residual  pressure  shall  be  maintained  on  the  grout 
in  the  joint  lift  until  the  grout  has  taken  its 
initial  set.   The  simultaneous  application  of  grout 
at  2  or  more  points  in  any  one  system  shall  be  made 
if  determined  necessary  from  results  of  tests  or 
previous  groutings.   After  the  cooling  systems 
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have  served  their  purpose^  the  pipes  of  the  cooling 
systems  embedded  in  the  concrete  of  the  dam,  in 
concrete  in  diversion  tunnel  plugs  and  in  backfill 
concrete  in  diversion  tunnels  shall  be  filled  com- 
pletely with  grout.   Immediately  before  the  grout- 
ing is  commenced  J  the  water  in  the  embedded  cooling 
coils  shall  be  completely  blown  out  with  air.   The 
grout  shall  be  held  in  the  cooling  coils  until  it 
has  taken  its  initial  set  by  means  of  valves  on 
each  end  of  the  coils.   Cooling  coils  in  blocks  1, 
2,  3;,  23,  2^,   and  25  shall  not  be  filled  with  grout 
as  provided  above.   In  these  blocks,  the  water  in 
the  embedded  cooling  coils  shall  be  completely  blown 
out  with  air  and  the  surface  connections  shall  be 
capped. 

Measurement  for  payment  for  pressure  grouting 
condraction  [sic]  joints  and  cooling  systems  will 
be  made  on  the  basis  of  the  number  of  sacks  of 
cement  actually  forced  into  the  contraction  joints 
in  the  dam  or  required  to  fill  permanent  pipes.   In 
measuring  grout  for  payment,  the  volume  of  one  sack 
of  cement  will  be  considered  as  9^  pounds.   Payment 
for  pressure  grouting  contraction  joints  and  cool- 
ing systems  will  be  made  at  the  unit  price  per  sack 
bid  therefor  in  the  schedule,  which  unit  price  shall 
include  the  cost  of  all  labor,  materials,  plant, 
facilities,  and  operations  required  for  the  grout- 
ing; except  that  payment  for  furnishing  and  handling 
special  cement  for  grouting  contraction  joints  will 
be  made  at  the  unit  price  per  barrel  bid  therefor 
in  the  schedule,  and  payment  for  hooking  onto  each 
contraction  joint  grouting  system  will  be  made  as 
provided  in  Paragraph  80.   No  payment  will  be  made 
for  grout  or  for  cement  used  in  grout  rejected  by 
the  contracting  officer  on  account  of  improper 
mixing,  or  for  grout  lost  by  leakage  due  to  failure 
of  the  contractor  to  calk  leaks  when  directed.   All 
pressure  grouting  operations  shall  be  performed  in 
the  presence  of  the  contracting  officer  or  his  duly 
authorized  representative. 
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IN  THE 
UNITED  STATES  COURT  OF  APPEALS 
FOR  THE  NINTH  CIRCUIT 


LAWRENCE  H.  RAY, 


Appellant 


vs 


UNITED  STATES  OF  AMERICA, 


Appellee 


NO.  20855 


APPELLANT'S  BRIEF 


Upon  Appeal  from  the  District  Court 
of  the  United  States 
for  the  District  of  Arizona 


JURISDICTIONAL  FACTS 

(1)  Jurisdiction  of  the  District  Court: 

18  U.  S.  C.  A.,  §3231,  provides  that: 

"The  District  Courts  of  the  United  States  shall 
have  original  jurisdiction  ...  of  all  offenses 
against  the  laws  of  the  United  States." 

(2)  Jurisdiction  of  this  Court  upon  Appeal  to  review  the 
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judginent: 

28  U.  S.  C.  A.,  §1291,  reads: 

"The  Court  of  Appeals  shall  have  jurisdiction 
of  appeals  from  all  final  dispositions  of  the 
District  Courts  of  the  United  States  .  .  . 
except  where  a  direct  review  may  be  had  in 
Supreme  Court." 

28  U.  S.  C.  A.,  §1294,  reads  in  part: 

"Appeals  from  the  reviewable  decisions  of  the 
District  Courts  shall  be  taken  to  the  Court  of 
Appeals  as  follows: 

"1.   From  a  District  Court  of  the  United  States 
to  the  Court  of  Appeals  for  the  Circuit  embracing 
the  District." 

(3)   Pleadings  necessary  to  show  the  existence  of  jurisdic- 
tion: 

(a)  The  indictment  in  Case  No.  C-19396-Tucson ; 

(b)  The  entry  of  verdict  filed  November  5,  1965; 

(c)  The  entry  of  judgment  of  guilty  and  sentencing 
on  November  22,  1965; 

(d)  Notice  of  Appeal. 

STATEMENT  OF  THE  FACTS 
On  September  15,  1965,  in  Cause  No.  C-19396-Tucson,  by  in- 
dictment in  the  United  States  District  Court,  Tucson,  the  defen- 
dant was  charged  with  four  counts  of  violation  of  Title  8  U.  S. 
C.  A.  §1324  (a)  (2)  and  with  four  counts  of  violation  of  Title 
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3 
8  U.  S.  C.  A.  §1324  (a)  (4).   On  November  3,    1965,  the  case  came 
to  trial  on  all  eight  counts. 

At  the  close  of  defendant's  case,  defendant  moved  for  a  di- 
rected verdict  of  acquittal  on  three  counts  of  transporting  under 
Title  8  U.  S.  C.  A.  §1324  (a)  (2)  on  the  ground  that  the  Govern- 
ment had  shown  no  illegal  entry.   The  evidence  adduced  at  trial 
showed  that  all  of  the  Mexican  Nationals  were  in  fact  transported 
by  the  defendant  in  the  United  States,  and  further  that  the  defen- 
dant promised  them  employment  if  they  would  come  into  the  United 
States.   The  evidence  further  showed  that  three  of  the  Mexican 
Nationals  (Carmen  Chavez-Franco,  Celedonio  Martinez-Dorame  and 
Antonio  Valenzuela-Lopez)  had  in  their  possession,  at  the  time 

they  crossed  the  border  into  the  United  States,  valid  border 

1 

crossing  cards  issued  under  the  provisions  of  8  C .  F.  R.  212.6 

(a) .   The  evidence  further  showed  that  at  the  time  the  above 

named  three  Mexican  Nationals  entered  the  United  States,  they 

intended  to  stay  longer  than  their  crossing  cards  provided  and 

that  they  intended  to  work  while  they  were  in  the  United  States. 

Over  objection  of  counsel,  the  Court  instructed  the  jury 

that: 

"The  rightful  holder  of  a  Border  crossing  card  may  pre- 
sent the  card  in  lieu  of  a  visa  to  the  Immigration  of- 
ficers at  the  port  of  entry  when  coming  directly  from 
i  Mexico.   But  the  alien's  entry  into  the  United  States, 


if  permitted,  is  subject  to  and  upon  condition  that  his 
visit  in  the  United  States  will  not  exceed  in  length 
seventy-two  hours.   If  a  holder  of  a  Mexican  non-resi- 
dent alien  Border  crossing  card,  when  he  presents  him- 
self and  his  crossing  card  to  the  Immigration  officers 
at  the  port  of  entry,  actually  has  the  purpose  and  in- 
tention, if  permitted  into  the  United  States,  to  remain 
in  the  United  States  in  excess  of  seventy-two  hours  and 
he  obtains  entry  into  the  United  States  by  means  of  the 
card,  failing  to  disclose  his  purpose  and  intention  to 
the  Immigration  officers,  then  such  alien  upon  entry 
into  the  United  States  is  in  the  United  States  in  vio- 
lation of  law  and  he  is  a  person  not  lawfully  entitled 
to  enter  or  reside  within  the  United  States  under  the 
laws  and  regulations  of  the  United  States  relating  to 
the  immigration  and  exclusion  of  aliens." 

(Transcript  of  Proceedings,  Page  364,  Line  14,  through 
Page  365,  Line  7) . 

Defendant's  motion  for  a  directed  verdict  of  acquittal  on 

Counts  1,  2  and  3  was  denied.   The  jury  deliberated  and  returned 

a  verdict  of  guilty  on  all  eight  counts. 

I  SPECIFICATIONS  OF  ERROR 

1.  The  Court  erred  in  not  granting  the  defendant's  motion 
for  a  directed  verdict  of  acquittal  on  Counts  1,  2  and  3  at  the 
close  of  the  defendant's  case. 

2.  The  Court  erred  in  instructing  the  jury: 

"The  rightful  holder  of  a  Border  crossing  card  may  pre- 
sent the  card  in  lieu  of  a  visa  to  the  Immigration  of- 
ficers at  the  port  of  entry  when  coming  directly  from 
Mexico.   But  the  alien's  entry  into  the  United  States, 
if  permitted,  is  subject  to  and  upon  condition  that  his 
visit  in  the  United  States  will  not  exceed  in  length 
seventy-two  hours.   If  the  holder  of  a  Mexican  non- 


resident  alien  Border  crossing  card,  when  he  presents 
himself  and  his  crossing  card  to  the  Inunigration  offi- 
cers at  the  point  of  entry,  actually  has  the  purpose 
and  intention,  if  permitted  into  the  United  States,  to 
remain  in  the  United  States  in  excess  of  seventy-two 
hours  and  he  obtains  entry  into  the  United  States  by 
means  of  the  card,  failing  to  disclose  his  purpose  and 
intention  to  the  Immigration  officers,  then  such  alien 
upon  entry  into  the  United  States  is  in  the  United 
States  in  violation  of  law  and  he  is  a  person  not  law- 
fully entitled  to  enter  or  reside  within  the  United 
States  under  the  laws  and  regulations  of  the  United 
States  relating  to  the  immigration  and  exclusion  of 
aliens. " 7 

and  the  Court  erred  in  refusing  defendant's  Requested  Jury  In- 
structions No.  3  and  No.  4. 


PROPOSITIONS  OF  LAW 

1.  Under  Title  8  U.  S.  C.  A.  §1324  (a)  (2),  the  Government 
must  show  that  the  entry  of  the  aliens  at  the  time  of  entry  was 
illegal  in  order  to  sustain  a  conviction.   Under  Title  8  U.  S. 
C.  A.  §1324  (a)  (4),  the  Government  must  show  that  the  entry  at 
the  time  the  person  entered  was  illegal. 

2.  The  plea  of  not  guilty  put  into  issue  every  allegation 
in  each  count  and  put  upon  the  Government  the  burden  of  proving 
every  essential  element  of  the  offense  charged.   Penal  statutes 
must  be  strictly  construed,  and  the  defendant's  acts  must  fall 
plainly  within  the  class  of  acts  denounced. 

3.  A  legal  entry  into  the  United  States,  even  though  the 
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person  is  illegally  staying  in  the  United  States  at  a  subsequent 
time,  will  not  sustain  a  conviction  under  Title  8  U.  S.  C,  A. 
§1324  (a)  (2)  and  (4)  . 

ARGUMENT 

AS  TO  SPECIFICATION  OF  ERROR  NO.  1  AND  PROPOSITIONS  OF  LAW  NO.  1, 
NO.  2  and  NO.  3: 

Title  8,  U.  S.  C.  A.  §1324  (a)  (2)  provides: 

" (a)  Any  person,  including  the  owner,  operator,  pilot, 
master,  commanding  officer,  agent,  or  consignee  of  any 
means  of  transportation  who- 

*  *  * 

" (2)  knowing  that  he  is  in  the  United  States  in  viola- 
tion of  law,  and  knowing  or  having  reasonable  grounds 
to  believe  that  his  last  entry  into  the  United  States 
occurred  less  than  three  years  prior  thereto,  trans- 
ports, or  moves,  or  attempts  to  transport  or  move, 
within  the  United  States  by  means  of  transportation 
or  otherwise,  in  furtherance  of  such  violation  of  law;". 

An  essential  element  of  the  offense  is  that  the  alien  il- 
legally entered  the  United  States.   The  evidence  shows  that  Car- 
men Chavez-Franco,  Celedonio  Martinez-Dorame  and  Antonio  Valen- 
zuela-Lopez  had  valid  crossing  cards.   Chavez-Franco  testified: 

"Q   Did  you  have  what  is  called  a  Border  crossing  card? 

"A  That  is  all  I  had." 

(Transcript  of  Proceedings,  Page  25,  Lines  7  and  8) . 

"Q  When  did  you  receive  this  Border  crossing  card,  do 
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you  remember? 

"A   I  received  it  about  the  29th  of  October,  I  believe. 

"Q   Of  what  year,  sir? 

"A   In  1964." 

(Transcript  of  Proceedings,  Page  25,  Lines  17  through 
21). 

Martinez-Dorame  testified: 

"A   I  told  him  I  had  no  Immigration,  that  I  only  had  a 
local  crossing  card." 

(Transcript  of  Proceedings,  Page  57,  Lines  2  and  3). 

"Q  And  what  is  that  document,  or  what  is  that  exhibit 
which  purports  to  be  a  Border  crossing  card? 

"A   It  is  what  we  call  a  local  passport. 

"Q   Was  that  the  card  to  which  you  referred  when  you 
spoke  to  Mr.  Ray  in  your  home  on  the  8th  of  July? 

"A  Yes,  it  is  a  local  card. 

"Q   Do  you  remember  if  you  actually  showed  Mr.  Ray  this 
card? 

"A   No,  I  didn't  show  it  to  him." 

(Transcript  of  Proceedings,  Page  58,  Lines  1  through  8) 

Valenzuela-Lopez  testified: 

"Q  What  sort  of  papers,  if  any,  did  you  have  to  come 
over  into  the  United  States? 

"A   Nothing  but  a  local  passport. 

"Q   Showing  you  Government's  Exhibit  2  for  indentifica- 
tion,  are  you  able  to  identify  that  document? 


"A  Yes,  and  this  is  my  picture. 

"Q   Is  that  the  passport  you  referred  to,  your  local 
passport? 

"A   Yes,  it  is.   It  is  just  to  come  in." 

(Transcript  of  Proceedings,  Page  141,  Lines  11  through 
19). 

The  Code  of  Federal  Regulations,  Title  8,  Chapter  1,  Section 

212.5  (a),  provides: 

"...  A  Mexican  nonresident  alien  border  crossing  card. 
Form  1-185,  may  be  presented  as  an  entry  document  at  a 
United  States  port  of  entry  on  the  Mexican  border  by  a 
Mexican  citizen  who  seeks  to  enter  the  United  States  for 
a  period  of  72  hours  or  less  to  visit  in  the  area  within 
150  miles  of  the  Mexican  border.   The  rightful  holder  of 
a  valid  Form  1-185  seeking  entry  into  the  United  States 
from  Mexico,  or  from  Canada  if  he  has  been  in  no  country 
other  than  the  United  States  and  Canada  since  leaving 
Mexico,  may  apply  for  admission^  at  any  United  States 
port  of  entry  for  more  than  7  2  hours  or  to  proceed  to 
areas  in  the  United  States  outside  the  150-mile  geo- 
graphical limitation,  or  both,  and,  if  admitted,  shall 
be  issued  a  Form  1-94." 

Therefore,  the  three  above  mentioned  aliens  legally  entered 
the  United  States.  The  fact  that  they  did  not  leave  the  United 
States  after  the  time  they  were  permitted  to  stay  had  expired 
would  not  make  their  original  entry  illegal.  This  Court  had  oc- 
casion to  pass  upon  the  question  of  illegal  entry  under  Title  8, 
U.  S.  C.  A.  §1324  (a)  (2)  in  United  States  v.  Orejel-Tejeda,  194 
F.  Supp.  140,  142: 

"At  the  time  of  transportation  all  of  the  transported 


aliens  had  been  'duly  admitted  to  the  United  States  by 
an  immigration  officer,'  and  were  'lawfully  entitled  to 
enter  or  reside  within  the  United  States'  under  the  ap- 
propriate statutes,  regulations  and  treaties.   See  Title 
V  of  the  Agricultural  Act  of  1949,  7  U.  S.  C.  A.  §§1461- 
1468;  8  C.  F.  R.  214.2  (k) .   Such  aliens  had  a  non-immi- 
gration status  (8  U.  S.  C.  A.  §1101  (a)  (15)  (H)  (ii)  and 
as  such  were  subject  to  deportation  for  violations  of  the 
conditions  of  such  status.   (8  U.  S.  C.  A.  §1251  (a)  (9)). 
It  was  only  when  the  aliens  were  transported  to  the  Tur- 
lock  area,  which  was  outside  of  their  permitted  area  of 
labor,  that  they  were  subject  to  deportation,  and,  to 
that  extent,  illegally  in  the  United  States.   It  could 
be  argued  logically  that  at  the  time  they  were  not  ' law- 
fully entitled  to  reside  within  the  United  States'  and 
that  defendant,  in  changing  their  lawful  status  by  the 
transportation,  came  within  the  proscription  of  Section 
13  24.   Such  an  interpretation  would  be  at  variance  with 
some  cardinal  principles  of  statutory  interpretation." 

The  Court  went  on  to  say  in  its  holding: 

"This  Court  concludes  that  the  history  of  this  enact- 
ment establishes  that  Congress  intended  the  phrase  'not 
entitled  to  *  *  *  reside'  to  refer  to  the  time  the  alien 
transported  entered  the  United  States.   The  congression- 
al history  is  not  crystal  clear,  but  it  is  certainly  per- 
suasive; however,  coupled  with  the  usual  rule  that  crim- 
inal statutes  are  to  be  strictly  construed  in  favor  of 
defendant,  it  supports  the  conclusion  that  Section  1324 
(a)  (2)  of  Title  8  U.  S.  C.  A.  does  not  proscribe  the 
conduct  of  defendant  herein." 

In  the  above  cited  case,  the  defendant  was  indicted  on  eight 

counts  of  transporting  alien  farm  laborers.   These  laborers  were 

'in  the  United  States  under  valid  farm  labor  permits  under  Title 

V  of  the  Agricultural  Act  of  1949,  U.  S.  C.  A.,  §§1461-1468,  but 

their  permits  allowed  them  to  work  only  in  the  southern  district 

of  California  and  not  in  any  other  part  of  the  United  States. 
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The  evidence  showed  that  the  defendant  knew  that  the  aliens  were 
not  allowed  to  work  out  of  the  southern  district  of  California, 
and  that  he  transported  them  to  Turlock,  California,  for  a  pro- 
fit; but  as  previously  cited,  the  Court  held  that  the  entry  into 
the  United  States  was  legal  and  even  though  the  aliens  remained 
illegally,  the  defendant  could  not  be  convicted  under  8  U.  S.  C. 
A.  §1324  (a)  (2) . 

After  discussing  the  legislative  history  of  the  above  men- 
tioned statute,  the  Court  said: 

"The  report  also  states  that  the  purpose  of  the  legis- 
lation was  'to  strengthen  the  law  generally  in  prevent- 
ing aliens  from  entering  or  remaining  in  the  United 
States  illegally.   In  this  context  it  would  seem  that 
'remaining'  refers  to  remaining  in  the  country  after 
illegal  entry.   A  careful  reading  of  the  whole  legis- 
lative history,  while  not  conclusive,  would  seem  to 
support  this  conclusion." 

It  is  well  established  that  a  plea  of  not  guilty  puts  the 

burden  of  proof  upon  the  prosecution  to  prove  all  elements  of  the 

offense.   In  United  States  v.  Waters,  73  F.  Supp.  72,  73,  it  was 

said : 

"The  burden  rests  upon  the  prosecution  to  establish  the 
guilt  of  each  element  of  an  offense." 

In  Prettyman  v.  United  States,  180  Fed.  30,  42,  it  was  said: 

"The  plea  of  not  guilty  put  in  issue  every  allegation 
in  the  count,  and  put  upon  the  Government  in  its  ablest 
way  the  burden  of  proving  every  essential  element  of  the 
offense  charged." 
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AS  TO  SPECIFICATION  OF  ERROR  NO.  2  AND  PROPOSITIONS  OF  LAW  NO.  1, 
NO.  2  AND  NO.  3: 

Title  8,  U.  S.  C.  A.  §1324  (a)  (2)  and  (4)  provide: 

" (a)  Any  person,  including  the  owner,  operator,  pilot, 
master,  commanding  officer,  agent,  or  consignee  of  any 
means  of  transportation  who- 


" (2)  knowing  that  he  is  in  the  United  States  in  viola- 
tion of  law,  and  knowing  or  having  reasonable  grounds  to 
believe  that  his  last  entry  into  the  United  States  oc- 
curred less  than  three  years  prior  thereto,  transports, 
or  moves,  or  attempts  to  transport  or  move,  within  the 
United  States  by  means  of  transportation  or  otherwise, 
in  furtherance  of  such  violation  of  law;" 

*  *  * 

"(4)  willfully  or  knowingly  encourages  or  induces,  or  at- 
tempts to  encourgage  or  induce,  either  directly  or  indi- 
rectly, the  entryinto  the  United  States  of- 

"any  alien,  including  an  alien  crewman,  not  duly  admitted 
by  an  immigration  officer  or  not  lawfully  entitled  to  en- 
ter or  reside  within  the  United  States  under  the  terms  of 
this  Act  or  any  other  law  relating  to  the  immigration  or 
expulsion  of  aliens,  shall  be  guilty  of  a  felony,  ..." 

Upon  examination  of  the  statute,  it  would  appear  than  an  es- 
sential requirement  for  conviction  is  that  the  alien  illegally 
entered  the  United  States.   The  words  "not  duly  admitted  by  an 
immigration  officer  or  not  lawfully  entitled  to  enter"  would  seem 
to  support  that  conclusion,  and  therefore.  Title  8  U.  S.  C.  A. 
§1324  (a)  (2)  and  (4) ,  as  interpreted  by  this  Court  in  United 
States  V.  Orejel-Tejeda,  194  F.  Supp.  140,  would  mean  that  if  the 
aliens  entered  the  United  States  legally,  the  defendant  could  not 
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be  convicted  of  a  violation  of  8  U.  S.  C.  A.  §1324  (a)  (2)  and 

(4).   The  Court  in  that  case  said: 

"This  Court  concludes  that  the  history  of  this  enact- 
ment establishes  that  Congress  intended  the  phrase  "not 
entitled  to  *  *  *  reside'  to  refer  to  the  time  the  alien 
transported  entered  the  United  States.   The  congression- 
al history  is  not  crystal  clear,  but  it  is  certainly  per- 
suasive; however,  coupled  with  the  usual  rule  that  crim- 
inal statutes  are  to  be  strictly  construed  in  favor  of 
defendant,  it  supports  the  conclusion  that  Section  1324 
(a)  (2)  of  Title  8  U.  S.  C.  A.  does  not  proscribe  the 
conduct  of  defendant  herein." 

The  evidence  shows  that  Carmen  Chavez-Franco,  Celedonio  Mar- 
tinez-Dorame  and  Antonio  Valenzuela-Lopez  had  valid  crossing  cards 
Chavez-Franco  testified: 

"Q   Did  you  have  what  is  called  a  Border  crossing  card? 

I     "A   That  is  all  I  had." 
(Transcript  of  Proceedings,  Page  25,  Lines  7  and  8). 
"Q   When  did  you  receive  this  Border  crossing  card,  do 
you  remember? 

"A   I  received  it  about  the  29th  of  October,  I  believe. 

"Q   Of  what  year,  sir? 

"A   In  1964." 

(Transcript  of  Proceedings,  Page  25,  Lines  17  through 
21). 

Martinez-Dorame  testified: 

"A   I  told  him  I  had  no  Immigration,  that  I  only  had  a 
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local  crossing  card." 

(Transcript  of  Proceedings,  Page  57,  Lines  2  and  3). 

"Q   And  what  is  that  document,  or  what  is  that  exhibit 
which  purports  to  be  a  Border  crossing  card? 

"A   It  is  what  we  call  a  local  passport. 

"Q  Was  that  the  card  to  which  you  referred  when  you 
spoke  to  Mr.  Ray  in  your  home  on  the  8th  of  July? 

"A   Yes,  it  is  a  local  card. 

"Q   Do  you  remember  if  you  actually  showed  Mr.  Ray  this 
card? 

"A   No,  I  didn't  show  it  to  him." 

(Transcript  of  Proceedings,  Page  58,  Lines  1  through  8). 

Valenzulea-Lopez  testified: 

"Q  What  sort  of  papers,  if  any,  did  you  have  to  come 
over  into  the  United  States? 

"A   Nothing  but  a  local  passport. 

"Q   Showing  you  Government's  Exhibit  2  for  indentifica- 
tion,  are  you  able  to  identify  that  document? 

"A   Yes,  and  this  is  my  picture. 

"Q   Is  that  the  passport  you  referred  to,  your  local 
passport? 

"A   Yes,  it  is.   It  is  just  to  come  in." 

(Transcript  of  Proceedings,  Page  141,  Lines  11  through 
19). 

It  is  a  well  established  rule  of  law  that  penal  statutes 

should  be  strictly  construed,  and  that  the  acts  of  the  defendant 
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ust  fall  plainly  within  the  class  of  acts  denounced  in  the  sta- 

ute.   United  States  v.  Orejel-Tejeda,  194  F.  Supp.  140,  states: 

"The  first  basic  principle  to  be  observed  is  that  Sec- 
tion 1324  is  a  penal  statute,  and,  therefore,  is  to  be 
strictly  construed." 

Spector  V.  United  States,  42  F.  2d  937,  941,  states: 

"A  penal  statute  which  creates  a  new  crime  and  pre- 
scribes its  punishment  must  clearly  state  the  persons 
and  acts  denounced.   A  person  who,  or  an  act  which,  is 
not  by  express  terms  of  the  law  clearly  within  the  class 
of  persons,  or  within  the  class  of  acts,  it  denounces 
will  not  sustain  a  conviction  thereunder.   One  ought  not 
to  be  punished  for  a  new  offense  unless  he  and  his  act 
fall  plainly  within  the  class  of  persons  or  the  class  of 
acts  condemned  by  the  statute.   An  act  which  is  not  clear- 
ly an  offense  by  the  expressed  will  of  the  legislative 
department  before  it  was  done  may  not  be  lawfully  or 
justly  made  so  by  construction  after  it  is  committed, 
either  by  the  interpolation  of  expression  or  by  the  ex- 
punging of  some  of  its  words  by 'the  judiciary." 

When  the  Court  in  this  case  instructed  the  jury  that: 

"The  rightful  holder  of  a  Border  crossing  card  may  pre- 
sent the  card  in  lieu  of  a  visa  to  the  Immigration  of- 
ficers at  the  port  of  entry  when  coming  directly  from 
Mexico.   But  the  alien's  entry  into  the  United  States, 
if  permitted,  is  subject  to  and  upon  condition  that  his 
visit  in  the  United  States  will  not  exceed  in  length 
seventy-two  hours.   If  a  holder  of  a  Mexican  non-resi- 
dent alien  Border  crossing  card,  when  he  presents  him- 
self and  his  crossing  card  to  the  Immigration  officers 
at  the  port  of  entry,  actually  has  the  purpose  and  in- 
tention, if  permitted  into  the  United  States,  to  remain 
in  the  United  States  in  excess  of  seventy-two  hours  and 
he  obtains  entry  into  the  United  States  by  means  of  the 
card,  failing  to  disclose  his  purpose  and  intention  to 
the  Immigration  officers,  then  such  alien  upon  entry 
into  the  United  States  is  in  the  United  States  in  vio- 
lation of  law  and  he  is  a  person  not  lawfully  entitled 
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to  enter  or  reside  within  the  United  States  under  the 
laws  and  regulations  or  tne  United  States  relating  to 
the  immigration  and  exclusion  of  aliens." 

the  Court  was  in  a  sense  telling  the  jury  that  a  person  could  be 
convicted  under  8  U.  S.  C.  A.  §1324  (a)  (2)  and  (4)  if  the  entry 
tfas   constructively  illegal.   Such  a  conclusion  would  be  in  vari- 
ance with  the  statute  which,  as  cited  above,  must  be  strictly  con- 
strued.  If  what  the  Court  instructed  the  jury  was  the  law,  then 
a  defendant's  conviction  would  depend  on  the  secret  intent  of  the 
alien.   If,  for  instance,  the  alien  at  the  time  he  crossed  the 
oorder  intended  to  stay  in  the  United  States,  but  the  defendant 
vas  unaware  of  such  intention,  under  the  above  instruction  he 
2ould  still  be  found  guilty;  but  if  the  defendant  intended  at  the 
time  the  aliens  crossed  that  they  stay  and  work  for  him  for  a 
period  exceeding  seventy-two  hours,  but  the  aliens  had  no  inten- 
tion of  working  at  all  or  staying  longer  than  seventy-two  hours, 
then  under  the  above  instruction,  their  entry  would  be  legal  and 
the  defendant  could  not  be  found  guilty  under  the  statute. 

In  construing  the  portion  of  the  statute  with  reference  to 
whether  the  alien  was  lawfully  entitled  to  enter  or  reside  in  the 
United  States,  the.  Court  in  United  States  v.  Orejel-Tejeda,  194 
F.  Supp.  140,  said: 

"At  the  time  of  transportation  all  of  the  transported 
aliens  had  been  'duly  admitted  to  the  United  States  by 
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an  immigration  officer,'  and  were  'lawfully  entitled  to 
enter  or  reside  within  the  United  States'  under  the  ap- 
propriate statutes,  regulations  and  treaties.   See  Title 
V  of  the  Agricultural  Act  of  1949,  7  U.  S.  C.  A.  §§1461- 
1468;  8  C.  F.  R.  214.2  (k) .   Such  aliens  had  a  non-immi- 
gration status  (8  U.  S.  C.  A.  §1101  (a)  (15)  (H)  (ii)  and 
as  such  were  subject  to  deportation  for  violations  of  the 
conditions  of  such  status.   (8  U.  S.  C.  A.  §1251  (a)  (9)). 
It  was  only  when  the  aliens  were  transported  to  the  Tur- 
lock  area,  which  was  outside  of  their  permitted  area  of 
labor,  that  they  were  subject  to  deportation,  and,  to 
that  extent,  illegally  in  the  United  States.   It  could 
be  argued  logically  that  at  the  time  they  were  not  ' law- 
fully entitled  to  reside  within  the  United  States'  and 
that  defendant,  in  changing  their  lawful  status  by  the 
transportation,  came  within  the  proscription  of  Section 
1324.   Such  an  interpretation  would  be  at  variance  with 
some  cardinal  principles  of  statutory  interpretation." 

Although  the  Court  had  no  occasion  in  this  case  to  rule  upon 
;  U.  S.  C.  A.  §1324  (a)  (4),  it  would  appear  that  the  interpreta- 
:ion  of  illegal  entry  would  have  to  be  the  same  for  (4)  as  it  was 
:or  (2) ,  and  therefore  the  same  rule  would  apply  to  one  as  well  as 
:he  other . 

It  is  well  established  that  a  plea  of  not  guilty  puts  the 

mrden  of  proof  upon  the  prosecution  to  prove  all  elements  of  the 

)ffense.   In  United  States  v.  Waters,  73  F.  Supp.  72,  73,  it  was 

said: 

"The  burden  rests  upon  the  prosecution  to  establish  the 
guilt  of  each  element  of  an  offense." 

In  Prettyman  v.  United  States,  180  Fed.  30,  42,  it  was  said: 

"The  plea  of  not  guilty  put  in  issue  every  allegation 
in  the  count,  and  put  upon  the  Government  in  its  ablest 
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way  the  burden  of  proving  every  essential  element  of  the 
offense  charged." 

The  defendant's  Requested  Jury  Instructions  No.  3  and  No.  4 

adequately  stated  the  law  with  reference  to  the  elements  of  the 

crime.   Although  it  is  felt  by  counsel  for  the  defendant  that 

the  Court  also  adequately  stated  the  law  with  reference  to  the 

elements  of  the  crime,  it  is  also  felt  that  the  Court's  error  was 

in  its  instruction  as  to  what  constitutes  an  illegal  entry  as 

liereinbef ore  quoted. 

CONCLUSION 

1.  The  defendant  submits  that  because  of  the  Court's  fail- 
are  to  grant  a  directed  verdict  for  the  defendant  on  Counts  1,  2 
and  3  on  motion  of  counsel,  the  conviction  should  be  reversed  as 
to  said  counts. 

2.  Because  the  Court  instructed  the  jury  that: 

"The  rightful  holder  of  a  Border  crossing  card  may  pre- 
sent the  card  in  lieu  of  a  visa  to  the  Immigration  of- 
ficers at  the  port  of  entry  when  coming  directly  from 
Mexico.   But  the  alien's  entry  into  the  United  States, 
if  permitted,  is  subject  to  and  upon  condition  that  his 
visit  in  the  United  States  will  not  exceed  in  length 
seventy-two  hours.   If  the  holder  of  a  Mexican  non-resi- 
dent alien  Border  crossing  card,  when  he  presents  him- 
self and  his  crossing  card  to  the  Immigration  officers 
at  the  port  of  entry,  actually  has  the  purpose  and  in- 
tention, if  permitted  into  the  United  States,  to  remain 
in  the  United  States  in  excess  of  seventy-two  hours  and 
he  obtains  entry  into  the  United  States  by  means  of  the 
card,  failing  to  disclose  his  purpose  and  intention  to 
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the  Immigration  officers,  then  such  alien  upon  entry 
into  the  United  States  is  in  the  United  States  in  vio- 
lation of  law  and  he  is  a  person  not  lawfully  entitled 
to  enter  or  reside  within  the  United  States  under  the 
laws  and  regulations  of  the  United  States  relating  to 
the  immigration  and  exclusion  of  aliens." 

and  refused  the  defendant's  Requested  Jury  Instructions  No.  3  and 
No.  4,  the  conviction  on  Counts  1,    2,    2,    4,  5,  and  6  should  be  re- 
versed and  this  Court  should  direct  the  trial  court  to  enter  a 
judgment  of  acquittal  on  said  counts  notwithstanding  the  verdict. 

In  view  of  the  foregoing,  defendant  submits  that  the 
law  requires  a  reversal  of  the  trial  court  and  a  direction  to  en- 
ter judgment  of  not  guilty  on  the  grounds  that  the  evidence  does 
not  support  a  conviction  of  the  offenses  charged. 

Respectfully  submitted. 


THOMAS  J.  DAVIS 
Attorney  for  \App^^ant 
1008  Phoenix  "fitle  Building 
Tucson,  Arizona 
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CERTIFICATE  AS  TO  RULES  18  AND  19 


I  hereby  certify  that,  in  connection  with  the  preparation 
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JURISDICTIONAL  STATEMENT  OF  FACTS 

This  case  was  commenced  by  the  return  of  an  Indictment 
on  September  15,  1965,  by  the  Federal  Grand  Jury  sitting  in 
Tucson,  Arizona.  (Transcript  of  Record,  Volume  One,  Item 
One.  Hereinafter  Volume  One  of  the  Transcript  of  the  Record 
will  be  referred  to  as  "RC";  the  Transcript  of  the  Testimony 
at  the  trial  will  be  referred  to  as  "TR";  the  number  following 
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will  refer  to  the  page  number,  and  the  number  following  "L" 
will  refer  to  the  line  number ) . 

The  Indictment  charged  Appellant  Ray  with  a  violation 
of  8  U.S.C,  §1324 (a)  (2),  transporting  aliens,  in  four  counts, 
in  that  he  did  transport  or  move  said  four  aliens  in  an  auto- 
mobile, within  the  State  and  District  of  Arizona,  knowing  that 
said  aliens  were  in  the  United  States  of  America  in  violation 
of  law  and  knowing  that  their  last  entry  into  the  United  States 
of  America  occurred  less  than  three  years  prior  thereto;  and 
with  a  violation  of  8  U.S.C,  §1324(a)(4),  inducing  aliens 
to  enter,  in  four  counts,  in  that  he  did  wilfully  and  knowingly, 
at  Agua  Prieta,  Sonora,  Mexico,  and  at  Douglas,  State  and 
District  of  Arizona,  (three  aliens),  and  at  Naco,  Sonora,  Mex- 
ico, and  at  Don  Luis,  State  and  District  of  Arizona  (one  alien), 
encourage  and  induce  the  entry  into  the  United  States  of  Amer- 
ica of  the  said  four  aliens,  said  aliens  not  then  and  there  being 
lawfully  entitled  to  enter  and  reside  within  the  United  States 
of  America  under  the  terms  of  the  laws  and  regulations  of  the 
United  States  of  America,  said  Appellant  Ray  then  and  there 
well  knowing  the  foregoing.  (RC  Item  1.) 

On  September  28,  1965,  Appellant  Ray  was  arraigned 
and  was  present  with  his  counsel,  at  which  time  he  entered  a 
plea  of  not  guilty  to  each  count  of  the  Indiament.  Trial  was 
set  for  November  2,  1965.  (RC  Item  11). 

The  trial  was  not  reached  until  November  3,  1965,  and 
continued  November  4  and  5,  1965,  at  which  time  the  jury 
found  Appellant  Ray  guilty  as  charged  in  all  eight  counts  of 
the  Indictment.  (RC  Item  11  &  3). 

On  November  22,  1965,  the  Court  entered  its  judgment 
of  guilty  as  to  each  count  and  sentenced  Appellant  Ray  to 
eighteen  months.  ( RC  Item  5 ) .  The  appellant  posted  bail  on 
appeal  in  the  amount  of  $3000.00,  and  presently  is  at  large. 
This  is  an  appeal  pursuant  to  28  U.S.C,  §1291. 
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II. 

STATEMENT  OF  FACTS 

The  testimony  offered  by  the  Government  at  the  trial  con- 
sisted of  the  four  ahens  who  are  named  in  the  Indictment,  and 
in  addition,  Antonio  Teddey,  the  brother-in-law  of  Carmen 
Chavez-Franco,  one  of  the  four  named  aliens,  plus  the  two 
Border  Patrol  officers  and  a  female  alien. 

Three  of  the  aliens  testified  that  the  Appellant  had  come 
to  the  brother-in-law  of  one  of  them,  Antonio  Teddey,  looking 
for  workers.  He  was  then  introduced  to  the  three  aliens.  One 
of  the  aliens  informed  him  directly  that  he  did  not  have  papers 
and  that  he  only  had  a  border  crossing  card.  The  Appellant 
told  each  of  the  three  aliens  that  where  they  were  going  to 
work  there  would  be  no  danger  from  Immigration.  (TR  24,  L 
21-22;  TR  57,  L  6-8;  TR  140,  L  21-24.)  Appellant  asked  all 
four  aliens  to  work  for  a  month.  (TR  29;  68;  143;  157.) 

The  fourth  alien,  who  had  no  border  crossing  card,  he 
told  that  there  would  be  no  danger  of  working  there  at  the 
ranch  (from  Immigration).  (TR  165,  L  1-4.)  All  four  aliens 
testified  that  they  would  not  have  entered  if  they  had  not  been 
assured  by  Appellant  that  there  was  no  danger.  (TR  24;  57; 
142;  165.) 

On  or  about  July  9,  1965,  the  Appellant  picked  up  two 
of  the  aliens  and  drove  them  across  the  line  into  Douglas, 
Arizona,  with  the  aliens  using  their  border  crossing  cards 
in  the  presence  of  the  Appellant  (TR  27),  to  the  home  of  a 
woman  named  Cruz  and  had  them  wait  there  while  he  went 
back  and  picked  up  the  third  alien,  dropped  him  oflf  just  before 
the  port  of  entry  and  picked  him  up  again  on  the  American 
side  and  drove  to  the  house  in  Douglas  and  picked  up  the  re- 
maining aliens  and  drove  them  to  northern  Arizona  to  a  place 
called  Blue,  Arizona.    (TR  29-34;   59-63;    142-145.)    They 
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worked  there  at  Blue,  Arizona,  for  a  period  of  twenty-one 
days;  they  were  then  picked  up  by  the  Immigration  officers. 
(TR  15;  63;  145.) 

The  fourth  alien  had  just  arrived  from  Naco,  Sonora, 
Mexico,  the  day  before  the  arrest.  The  Appellant  had  gone 
to  him  in  Naco,  Sonora,  Mexico,  and  showed  him  where  he 
could  jump  the  fence  and  where  he  could  be  picked  up  by 
the  Appellant  on  the  American  side,  which  was  done.  (TR 
165-166.)  This  fourth  alien,  Jose  Romero-Siquero,  (named 
in  Counts  VII  and  VIII  of  the  Indiament)  testified  also  that 
he  was  driven  north  by  Appellant  with  a  female  alien  named 
Soledad  Chavez  (TR  167-168).  Soledad  Chavez  testified  to 
the  same  effect.   (TR  185-186.) 

The  testimony  offered  by  the  Appellant  consisted  of  two 
of  his  neighbors,  one  of  whom  testified  that  the  Appellant  was 
helping  him  to  repair  a  truck  on  the  date  of  the  unlawful  im- 
portation of  three  of  the  aliens.   (TR  215-266.) 

The  Appellant  himself  took  the  stand,  denied  that  he  had 
driven  the  aliens  to  Blue,  Arizona,  but  had  merely  found  them 
in  Blue,  Arizona,  and  had  employed  them.  (TR  285-288.) 
Appellant  also  testified  that  Soledad  Chavez  was  a  friend  of 
his  wife  whom  he  had  driven  up  to  Northern  Arizona,  and 
denied  picking  up  Jose  Romero-Siquero.  (TR  294-295.)  He 
also  denied  going  to  the  home  of  Celedino  Martinez-Dorame 
in  Agua  Prieta,  Sonora,  Mexico,  in  Oaober  1965  and  asking 
him  to  sign  a  letter  disavowing  his  testimony  and  that  he,  the 
Appellant,  would  help  Celedino  if  he  did  so.  (TR  325;  see 
also  333-335.) 

III. 

OPPOSITION  SPECIFICATION 

OF  ERRORS  RELIED  ON 
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1.  The  Court  did  not  err  in  refusing  to  grant  Appellant's 
Motion  for  Judgment  of  Acquittal  on  Counts  I,  II  and  III  at 
the  close  of  Appellant's  case. 

2.  The  charge  as  quoted  on  pages  4  and  5  of  Appellant's 
Opening  Brief  is  a  correct  statement  of  law. 


IV. 
SUMMARY  OF  ARGUMENT 

1.  It  is  the  intent  of  the  alien  at  the  time  of  entry  that 
fixes  the  entry  as  lawful  or  unlawful. 

2.  The  Court  properly  charged  the  jury  when,  in  giving 
the  elements  of  the  offense  of  inducing,  charged  that  one  of 
the  elements  was  that  the  Appellant  knew  the  alien  was  not 
lawfully  entitled  to  enter  or  reside  within  the  United  States. 


V.  » 

ARGUMENT 

1.  It  is  the  intent  of  the  alien  at  the  time  of 
entry  that  fixes  the  entry  as  lawful  or  unlawful. 

Appellant  argues  that  the  entry  of  the  three  aliens  with 
the  use  of  the  Border  Crossing  Cards,  when  they  intended  to 
remain  in  the  United  States  one  month  to  work,  was  a  law- 
ful entry. 

8  CFR,  §212.6(a),  provides: 

"A  Mexican  nonresident  alien  border  crossing  card 
on  Form  1-186  may  be  presented  as  the  sole  entry 
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document  by  a  Mexican  citizen  at  a  Mexican  border 
port.  A  Canadian  nonresident  alien  border  crossing 
card  on  Form  1-185  may  be  presented  by  a  Canadian 
citizen  or  British  subject  residing  in  Canada  to  facilitate 
entry  at  a  United  States  port.  When  presented  by  the 
rightful  holder,  Form  1-185  and  Form  1-186  are  valid 
for  admission  to  the  United  States  in  accordance  with 
the  terms  noted  thereon." 

The  terms  as  noted  on  the  Form  1-186  (see  Government's  Ex- 
hibits 1,  2  and  3  in  evidence)  are  that  the  alien  may  remain 
in  the  United  States  not  more  than  seventy-two  hours  and/or 
may  not  work  in  the  United  States. 

As  was  stated  by  this  Court  in  Del  Castillo  v.  Can,  (9th 
Cir.,  1938),  100  F.2d  338,  at  p.  341,  it  is  the  intent  of  the 
alien  that  fixes  the  entry  as  lawful  or  unlawful.  See  also  Sled- 
dens  V.  Shaughnessy,  (2d  Cir.,  1949),  177  F.2d  363,  at  p. 
364;  United  States  v.  Shaughnessy,  (2nd  Cir.,  1955),  221  F.2d 
262,  at  p.  264;  Brownell  v.  Carija,  (D.C.  Cir.,  1957),  254 
F.2d  78. 

In  United  States  v.  Orejel-Tejeda,  194  F.Supp.  140  ( 1961 ) , 
cited  by  Appellant,  the  entry  of  the  aliens  was  clearly  legal. 
They  had  been  brought  in  under  valid  farm  permits.  However, 
in  the  instant  case,  the  Government's  proof  was  that  the  intent 
of  the  aliens,  when  they  entered,  was  to  remain  in  the  United 
States  to  work  for  one  month,  and  the  Appellant  knew  this 
and  had  induced  them  to  enter  for  that  purpose. 

It  is  respectfully  submitted  the  Court  did  not  err  in  denying 
the  Motion  for  Directed  Verdict  of  Acquittal  on  Covmts  I,  II 
and  III,  (which,  of  course,  was  treated  as  a  Motion  for  Judg- 
ment of  Acquittal  pursuant  to  Rule  29(a),  Title  18  U.S.C.A., 
Federal  Rules  of  Criminal  Procedure). 
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2.  The  Court  properly  charged  the  jury  when, 
in  giving  the  elements  of  the  offense  of  inducing, 
charged  that  one  of  the  elements  was  that  the  ap- 
pellant knew  the  alien  was  not  lawfully  entitled 
to  enter  or  reside  within  the  United  States. 

The  Court,  in  charging  the  jury,  defined  what  constitutes 
an  unlawful  entry  as  is  quoted  on  pages  4  and  5  of  Appellant's 
Opening  Brief,  but  went  on  in  its  charge  to  list  the  elements 
of  oflFense  as  follows: 

"Before  you  may  return  a  verdict  of  guilty  as  to 
the  defendant  on  any  of  Counts  1,  2,  3  or  7 — those  are 
the  counts  that  charge  the  encouragement  and  inducing 
of  the  aliens  to  enter  the  United  States — the  Govern- 
ment must  have  established  as  to  the  count  under  con- 
sideration, to  your  satisfaction,  from  the  evidence  be- 
yond a  reasonable  doubt,  the  following  essential  ele- 
ments of  the  charge  made  in  the  count  under  considera- 
tion. First,  that  on  or  about  the  date  set  out  in  the 
count  under  consideration,  the  person  described  in  the 
count  under  consideration  as  an  alien  was  in  fact  an 
alien.  Second,  that  on  or  about  that  date  the  alien  was 
not  lawfully  entitled  to  enter  or  reside  within  the  United 
States  of  America  under  the  terms  of  the  laws  and  regu- 
lations of  the  United  States  relating  to  the  immigration 
or  exclusion  of  aliens.  Third,  that  on  or  about  such  date 
and  at  the  place  or  places  named  in  the  count  under 
consideration,  the  defendant,  knowing  that  the  alien 
was  not  lawfully  entitled  to  enter  or  reside  within  the 
United  States,  wilfully  and  knowingly  encouraged  and 
induced  the  entry  of  the  alien  into  the  United  States. 
If  you  find  as  to  any  of  Counts  1,  2,  or  3  or  7,  or  as 
to  all  such  counts  that  the  Government  has  proved  each 
of  these  essential  elements  beyond  a  reasonable  doubt, 
then  you  may  find  the  defendant  guilty  as  charged  in 


such  count  or  counts.  However,  if  you  find  as  to  any  of 
Counts  1  or  2  or  3  or  7  or  all  of  such  counts  that  the 
Government  has  failed  to  prove  by  evidence  satisfying 
you  beyond  a  reasonable  doubt  any  of  such  essential 
elements,  then  you  will  find  the  defendant  not  guilty 
on  such  count  or  counts."  (TR  365,  L  8  —  TR  366, 
LIO.) 

Further,   in   charging  the   elements   of  transporting,   the 
Court  gave  the  elements  as  follows: 

"...  Before  you  may  retvirn  a  verdict  of  guilty  as 
to  the  defendant  on  any  of  the  transportation  counts, 
that  is,  on  any  of  the  Counts  4,  5,  6,  or  8,  the  Govern- 
ment must  have  established  as  to  the  Count  under  con- 
sideration to  your  satisfaction,  from  the  evidence,  be- 
yond a  reasonable  doubt,  the  following  essential  ele- 
ments of  the  charge  made  by  the  count  you  have  under 
consideration.  First,  on  or  about  the  date  charged  in  the 
count  under  consideration,  the  person  described  in  such 
count  as  an  alien,  in  the  United  States  in  violation  of 
law,  that  the  person  described  under  consideration  as 
an  alien,  was  in  the  United  States  in  violation  of  law 
and  had  last  entered  the  United  States  within  three  years 
prior  to  such  date.  Second,  that  on  or  about  the  date 
charged  in  the  covmt  under  consideration,  the  defendant 
transported  or  moved  such  alien  in  an  automobile  be- 
tween the  points  in  the  State  of  Arizona  described  in 
such  count.  Third,  when  the  defendant  transported  and 
moved  the  alien,  he  knew  that  the  alien  was  in  the 
United  States  in  violation  of  law  and  he  knew  that  the 
alien's  last  entry  into  the  United  States  occurred  less 
than  three  years  prior  to  such  transportation.  And, 
fourth,  that  the  transportation  of  such  aliens  by  the  de- 
fendant was  done  in  furtherance  of  the  alien's  violation 


of  the  law,  that  is,  for  the  purpose  of  aiding  or  assisting 
the  alien  to  remain  or  continue  to  stay  in  the  United 
States  in  violation  of  law.  If  you  find  as  to  any  of  the 
transportation  counts,  that  is,  as  to  Count  4  or  5  or  6  or 
8,  or  as  to  all  of  such  counts,  that  the  Government  has 
proved  each  of  these  essential  elements  beyond  a  rea- 
sonable doubt,  then  you  may  find  the  defendant  guilty 
as  charged  in  such  count  or  counts.  If,  however,  you  find 
as  to  any  of  these  counts  or  as  to  all  of  them  that  the 
Government  has  failed  to  prove  by  evidence  satisfying 
you  beyond  a  reasonable  doubt  any  of  such  essential 
elements,  then  you  must  find  the  defendant  not  guilty 
on  such  count  or  counts."  (TR  368,  L  12  —  TR  369, 
L  21.) 

Appellant  is  not  arguing  there  was  not  sufficient  evidence 
to  return  the  verdict,  but  that  the  essential  elements  of  the 
offense  were  not  given  in  the  charge.  The  Appellant's  conten- 
tion is  that  an  entry  by  an  alien  with  Form  1-186,  Border  Cross- 
ing Card,  who  intends  when  he  enters  to  remain  in  the  United 
States  longer  than  seventy-two  hours,  or  who  intends  when 
he  enters  to  work  in  the  United  States,  is  still  a  lawful  entry. 

8  U.S.C,  §1325,  provides: 

"Any  alien  who  ( 1 )  enters  the  United  States  at 
any  time  or  place  other  than  as  designated  by  immi- 
gration officers,  or  (2)  eludes  examination  or  inspec- 
tion by  immigration  officers,  or  ( 3 )  obtains  entry  to  the 
United  States  by  a  willfully  false  or  misleading  repre- 
sentation or  the  willful  concealment  of  a  material  fact, 
shall,  for  the  first  commission  of  any  such  offenses,  be 
guilty  of  a  misdemeanor  and  upon  conviction  thereof 
be  punished  .  .  ."  (Emphasis  added) 

The  Statute  for  illegal  entry  as  above  quoted  defines  an 
entry  obtained  by  the  willful  concealment  of  the  material  fact. 


in  this  case,  to-wit:  that  the  alien  seeking  entry  intended  to 
remain  in  the  United  States  longer  than  seventy-two  hours  and, 
in  addition,  was  intending  to  work.  The  entry  therefore,  as 
defined  by  the  Court  in  this  charge,  and  as  quoted  in  Appel- 
lant's Opening  Brief  at  pages  4  and  5,  is  an  unlawful  entry. 

VI. 
CONCLUSION 

It  is  respectfully  submitted  that  the  elements  of  the  offense 
as  charged  by  the  Court  are  a  correa  statement  of  the  law  and 
that  there  was  sufficient  evidence  upon  which  to  return  a  ver- 
dict of  guilty  on  all  eight  counts. 

Respectfully  submitted, 

WILLIAM  P.  COPPLE 
United  States  Attorney 

JO  ANN  D.  DIAMOS 
Assistant  United  States  Attorney 
Attorneys  for  Appellee 

I  certify  that,  in  connection  with  the  preparation  of  this 
Brief,  I  have  examined  Rules  18  and  19  of  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit,  and  that  in  my  opin- 
ion, the  foregoing  Brief  is  in  full  compliance  with  those  rules. 

JO  ANN  D.  DIAMOS 
Assistant  United  States  Attorney 

Three  copies  of  the  within  Brief  of  Appellee  mailed  this 
...^Q...  day  of  September,  1966,  to: 

THOMAS  J.  DAVIS 
1008  Phoenix  Title  Building 
Tucson,  Arizona 
Attorney  for  Appellant 
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LAWRENCE    H.    RAY, 

Appellant, 


vs . 


UNITED  STATES  OF  AMERICA, 
Appellee . 
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PETITION  FOR  REHEARING 


COMES  NOW  the  appellant,  by  and  through  his  attorney,  Thomas 

J.  Davis,  and  respectfully  petitions  the  Court  for  rehearing  in 

the  above  entitled  matter,  on  the  grounds  and  for  the  reasons 

that  this  Court's  opinion  in  the  above  appeal,  at  the  bottom  of 

Page  3  and  at  the  top  of  Page  4  reads, 

"The  transcript  of  the  proceedings  at  the  time 
the  general  sentence  was  imposed  reveals  clearly 
that  the  District  Judge  felt  that  the  proper  pun- 
ishment to  be  inflicted  upon  the  appellant  for  all 
offenses  of  which  he  was  convicted  was  incarcera- 
tion for  eighteen  months." 

It  is  apparent  from  this  language  that  this  Court  is  of  the 

opinion  that  the  Judge,  in  making  a  determination  of  what  sentence 

was  proper  under  the  circumstances,  considered  the  fact  that  the 

jury  had  convicted  on  eight  counts.   If,  in  fact,  the  jury  had 

only  convicted  on  two  counts,  the  sentence  obviously  might  have 

been  less  than  eighteen  months,  although  it  could  have  been  more 

than  eighteen  months. 


For  these  reasons,  it  is  apparent  that  this  Court  must  con- 
sider whether  the  convictions  on  Counts  1  through  5  were  proper. 

Respectfully  submitted. 


THOMAS  J.  DAVIS 
Attorney/f  or^itppellant 
1008  TranT^Smerica  Building 
Tucson,  Arizona  85701 
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IN  THE 

United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


United  Feuit  Company, 

Appellant, 

vs. 

Makine  Terminals  Corporation, 

Appellee. 


BRIEF  FOR  APPELLANT 


JURISDICTION 

Jurisdiction  of  this  Court  exists  by  virtue  of  28  U.S.C. 
§1291  and  a  Notice  of  Appeal  (R.  1,  p.  98)*  filed  on  De- 
cember 7,  1965,  from  Findings  of  Fact,  Conclusions  of 
Law,  and  Judgment  (R.  1,  p.  94:)  entered  in  the  United 
States  District  Court  for  the  Northern  District  of  Cali- 
fornia, on  November  10,  1965. 

The  District  Court  had  jurisdiction  under  28  U.S.C. 
§1332  by  virtue  of  a  Third-party  Complaint  between 
parties  of  diverse  citizenship. 


*The  record  in  this  case  consists  of  seven  volumes,  not  con- 
secutively paginated.  The  references  to  both  the  pleadings  and 
the  oral  evidence,  therefore,  are  by  volume  number  and  page 
number,  as  "R.  2,  p.  75".  Exhibits  are  referred  to  as  "Ex.  1'', 
using  the  same  designation  as  used  in  the  trial  court. 


STATEMENT  OF  THE  CASE 

This  is  a  shipowner's  appeal  from  a  Judgment  (R.  1, 
p.  94)  denying  the  shipowner's  Third-party  Complaint  for 
maritime  indemnity  from  its  contract  stevedore.  The 
indemnity  suit  arose  from  an  earlier  Judgment  for  per- 
sonal injuries  (R.  1,  p.  95)  entered  in  favor  of  the 
contract  stevedore's  employee,  longshoreman  Navarro, 
against  the  shipowner.  Although  Navarro  originally  sued 
the  vessel  owner  both  upon  negligence  and  unseaworthi- 
ness, Navarro  voluntarily  dismissed  the  negligence  claim 
before  his  case  against  the  vessel  was  submitted  to  the 
jury  (R.  1,  p.  95),  and  his  recovery  against  the  vessel  was 
premised  solely  upon  unseaworthiness.  The  indenmity 
claim  was  tried  to  the  Court  Avithout  a  jury,  using  the 
evidence  at  the  Navarro  trial  and  additional  evidence 
introduced  at  later  hearings  (R.  1,  p.  95). 

Most  of  the  critical  facts  are  not  disputed.  The  Court's 
Findings,  however,  are  not  sufficiently  detailed  for  a  com- 
prehensive understanding  of  the  event.  Therefore  it  is 
necessary  to  state  the  facts  in  some  detail. 

Navarro  and  approximately  thirty-four  other  longshore- 
men (R.  5,  p.  30)  at  8:00  a.m.  on  June  4,  1960  (R.  2,  pp. 
3-5)  were  assigned  by  their  employer.  Marine  Terminals 
(Appellee),  to  discharge  banana  stallvs  from  four  decks 
of  the  No.  1  hold  of  AppeUant's  SS  LIMON  (R.  5,  p.  29). 
About  three  hours  later,  while  in  the  vessel,  Navarro  was 
hit  on  the  head  by  a  falling  bin  board  (R.  1,  p.  95). 

A  brief  explanation  of  the  vessel's  structure  and  the 
area  is  required.  (Photographs  taken  by  Appellant  a  year 
after  the  accident  were  introduced  into  evidence  by  the 
Plaintiff,  as  Ex.  1-A  through  l-I).  Immediately  forward 


of  the  No.  1  cargo  hatch  square  is  a  much  smaller  hatch, 
known  variously  as  an  "escape  hatch",  "escape  trunk- 
way",  or  "access  trunkway"  (R.  6,  p.  22;  Ex's  1-A  to 
l-I).  The  access  trunkway  is  simply  an  empty  open  space, 
roughly  36"  square,  extending  vertically  from  the  weather 
deck  down,  through  all  deck  levels,  to  the  bottom  of  the 
ship,  and  containing  a  vertical  ladder  to  be  used  for 
access  to  the  cargo  holds.  The  cargo  is  kept  from  falling 
into  this  space  by  solid  bulkheads  on  the  forward  and 
after  limits  and,  on  the  two  sides,  by  a  system  of  hori- 
zontal demountable  boards  which  can  be  placed  in  position 
to  produce  a  structure  much  like  a  slatted  fence.  These 
demountable  side  boards  are  known  as  bin  boards.  (See 
Ex.  A,  Ship  Blueprint;  Ex.  B,  Access  Hatch  Plan;  and 
photographs.  Ex's  1-A  through  l-I). 

The  No.  1  hold  at  all  deck  levels  was  completely  filled 
with  a  cargo  of  stalks  of  bananas  when  the  vessel  came 
into  San  Francisco  (Ex.  C,  Hold  Loading  Plan).  It  was 
the  invariable  custom  of  the  vessel  to  have  all  of  the  bin 
boards  in  their  proper  places  in  the  slots  along  the  sides 
of  the  access  trunkways  when  there  was  a  full  cargo  (R. 
7,  pp.  107-108,  161-163) ;  otherwise  the  bananas  would  fall 
into  the  access  trunkway  during  the  passage  at  sea, 
making  it  impossible  for  anyone  to  go  into  the  trunkway. 

It  was  necessary  for  some  of  the  vessel's  crew  to  enter 
the  access  trunkway  during  the  voyage  at  sea  to  check 
the  temperature  of  the  bananas,  which  had  to  be  refrig- 
erated and  maintained  at  a  constant  temperature,  and,  in 
fact,  the  Captain,  Chief  Mate  and  Chief  Engineer  did,  one 
day  before  the  accident,  enter  the  No.  1  access  trunkway 
and  chock  the  temperature  of  the  bananas  (R.  6,  p.  28;  R. 


7,  pp.  99-105,  pp.  159-161).  On  that  occasion  all  of  the 
bin  boards  were  in  their  proper  places  along  the  sides  of 
the  access  trunkvvay  (E.  7,  pp.  99-105).  No  one  from  the 
vessel  thereafter  went  into  the  access  trunkway  (R.  7,  pp. 
122-125). 

On  the  inside  of  the  after  bulkhead  of  the  access  trunk- 
way  is  a  small  rack  into  which  the  bin  boards  can  be 
placed  when  they  are  taken  out  of  their  side  slots  (Ex. 
l-I).  Longshoremen  took  the  boards  (R.  4,  p.  22)  and 
sometimes  placed  them  in  the  storage  rack,  and  sometimes 
threw  the  boards  to  one  side  in  the  hold  of  the  vessel  (R. 
5,  p.  27;  R.  7,  pp.  135,  136). 

This  vessel  is  one  of  seven  similarly  designed  and  con- 
structed vessels  (R.  6,  p.  23).  None  of  these  vessels  had 
an  access  trunkway  when  they  were  originally  built  (R.  7, 
p.  30).  As  the  direct  result  of  requests  by  the  Longshore- 
men's union  on  the  West  Coast  of  the  United  States,  the 
United  Fruit  Company,  in  the  early  1950 's,  altered  all  of 
these  ships  by  adding  the  access  trunkvvay  (R.  7,  pp. 
31-34).  This  trunkway  was  therefore  specifically  designed 
and  constructed  for  the  use  of  longshoremen,  considering 
the  reasons  for  the  rec[uest,  and  the  applicable  safety 
standards  (R.  7,  pp.  34-45). 

The  vessel  arrived  at  San  Francisco  in  the  early  morn- 
ing hours  of  June  4,  1960  and  tied  up  at  the  pier  (R.  7, 
p.  99).  The  vessel's  carpenter  loosened  the  bolts  which 
clamped  the  access  trunkway  lid  on  the  weather  deck, 
thereby  unsecuring  the  access  trunkvvay  lid,  but,  no  one 
from  the  crew  had  any  reason  to  go  down  into  the  access 
trunkway  (R.  7,  pp.  122-127),  and  there  is  no  e\ndence 
that  anyone  from  the  crew  of  the  vessel  ever  did,  in  fact. 


go  into  the  access  trunkway  on  this  or  other  occasions 
under  these  circumstances. 

Shortly  after  8:00  a.m.  a  few  of  the  34  longshoremen  at 
the  No.  1  hatch  began  the  discharging  operation  by  enter- 
ing through  the  cargo  hatch  square  into  the  uppermost 
deck  (bridge  'tween  deck).  They  discharged  a  few 
stalks  of  bananas  by  placing  them  into  a  large  vertical 
shore-based  conveyor  known  as  a  gantry  crane.  When 
sufficient  working  space  had  been  created  (a  few  minutes), 
the  deck  was  opened  in  the  hatch  square  and  the  conveyor 
was  extended  into  the  next  lower  deck.  This  process  con- 
tinued for  between  30  minutes  to  an  hour,  by  which  time 
(9:00  a.m.)  all  four  deck  levels  of  the  No.  1  hold  had 
been  opened,  and  discharging  into  the  conveyor  went  on 
more  or  less  continuously  from  four  decks  simultaneously 
(R.  4,  pp.  23-25). 

As  the  longshoremen  entered  each  deck  level  through 
the  cargo  hatch  square,  they  inmiediately  cleared  away  the 
bananas  from  the  offshore  (starboard)  side  of  the  access 
trunkway  (R.  4,  p.  25)  so  that  the  access  trunlrvvay  bin 
boards  could  be  taken  doAvn  and  the  longshoremen  could 
use  the  access  trunkway  ladder,  which  was  their  only 
means  of  entry  or  exit  as  long  as  the  gantry  crane  was 
in  the  cargo  hatch  square. 

The  stevedoring  contractor  was  not  only  in  control  in 
fact,  but  also  in  control,  as  a  matter  of  law,  because  of  a 
specific  agreement  entered  into  between  the  stevedore  and 
the  vessel  (R.  1,  pp.  12,  13,  17) : 

"It  is  agreed  between  the  parties  that  the  stevedore 
shall  be  in  full  control  of  those  parts  of  the  vessel 
and  adjoining  land  structures  and  areas  in  which  it 


is  conducting  stevedoring  operations,  and  shall  be 
responsible  for  all  personal  injuries  *  *  *  ^^dthout 
exception  *  *  *  if  caused  in  whole  or  in  part  by  the 
negligence,  whether  active  or  passive,  of  the  steve- 
dore, and  the  stevedore  does  hereby  indemnify  and 
hold  harmless  the  company 


*  #  *  J  > 


Shortly  after  11:00  a.m.,  about  three  hours  after  the 
stevedore  entered  into  control  of  the  vessel  for  stevedor- 
ing purposes  and  after  approximately  three  hours  of 
having  thirty-four  of  its  employees  in  and  about  the  No.  1 
hold,  Navarro  sustained  injuries  as  he  stood  at  the  base 
of  the  access  trunkway  ladder  in  No.  1  lower  hold.  At  that 
time  a  bin  board  slipped  from  a  precarious  position  on 
the  bin  board  rack  at  the  bridge  'tween  deck  level  (the 
highest  deck  level),  probably  from  on  top  of  the  forward 
lip  of  the  rack,  and  fell  through  four  deck  levels  and 
struck  Navarro  (R.  1,  p.  95).  The  bin  board  obviously 
should  have  been  fully  in  the  rack,  behind  the  lip,  and  not 
on  the  lip,  or  in  any  other  precarious  position. 

The  particular  bin  board  was  in  place  in  its  side  slots 
when  the  ship  came  into  San  Francisco  (R.  7,  pp.  99-105). 
The  longshoremen  iimnediately  discharged  the  cargo  be- 
tween the  hatch  square  and  the  side  of  the  access  trunk- 
way,  so  they  could  remove  the  access  bin  boards  and  use 
their  specially  designed  and  constructed  access  trunkway 
(R.  4,  p.  25),  which  was  their  only  means  of  ingress  and 
egress. 

The  only  eyewitness  was  another  longshoreman  named 
Teixeira.  He  was  standing  on  the  weather  deck,  and  had 
been  looking  directly  down  the  access  trunkway  for  about 
thirty  seconds  (R.  2,  p.  33).  He  saw  the  board  slipping 


past  the  lip  of  the  rack  and  falling  downward  (R.  2,  p. 
34-35).  He  said  the  board  appeared  to  come  off  the  lip 
(R.  2,  p.  34-35).  He  looked  at  the  rack  after  the  accident 
and  found  a  couple  of  boards  still  in  the  rack,  but  they 
were  in  the  rack  and  ''None  of  them  were  exposed  to  any 
danger  ..."  (R.  2,  p.  22).  (The  bin  board  rack  has  a  base 
and  a  lip  %"  liigh  on  the  front  of  the  base,  and  a  hori- 
zontal strap  approximately  two-thirds  of  the  way  up, 
which  combine,  along  with  the  side  and  center  rack  sup- 
ports, to  hold  the  bin  boards  safely  in  place  when  the 
bin  boards  are  placed  fully  in  the  rack  [Ex's  B  &  19; 
see  R.  7,  p.  54]). 

There  was  no  evidence  that  any  United  Fruit  Company 
employees  were  anywhere  near  the  site  of  the  accident 
at  the  time  it  occurred.  There  was  no  evidence  that  United 
Fruit  Company  employees  ever  touched  bin  boards  during 
stevedore  operations.  There  was  no  evidence  of  any 
mechanical  defect  in  the  board  or  the  rack  which  would 
have  caused  a  board,  properly  placed  in  the  rack,  to  jump 
out  of  the  rack  and  the  Court  held  that  the  exact  cause 
of  the  board's  falling  had  not  been  shown  (R.  1,  p.  97), 
although  it  fell  "without  any  intervening  force"  having 
caused  the  fall  (R.  1,  p.  95). 

The  Court  held  that  "the  shipowner  has  failed  to  show 
that  the  third  party  defendant,  through  any  of  its  agents, 
placed  the  bin  board  in  the  rack"  (R.  1,  p.  96),  although 
the  Court  agreed  that  the  bin  board  had  been  placed  in  a 
precarious  position  by  someone  (R.  1,  p.  97). 

The  Court  held  that  it  was  the  burden  of  the  shipowner 
to  prove  that  a  longshoreman  had  misplaced  the  bin  board 
in  its  precarious  position,  and  that  this  fact  had  not  been 
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proven,  and  gave  no  effect  to  the  unquestioned  c-ontract 
provision  that  the  stevedore  should  be  in  full  control. 

Appellant  asserts  that,  on  the  facts  found  by  the  Court, 
the  control  provision  of  the  contract  requires  that  judg- 
ment be  entered  for  Appellant. 

In  addition.  Appellant  asserts  that  the  Court  was 
clearly  in  error  in  finding  that  Appellant  had  failed  to 
prove  that  a  longshoreman  had  misplaced  the  bin  board 
in  a  precarious  position. 


SPECIFICATION  OF  ERRORS 

1.  The  District  Coui^t  erred  in  failing  to  give  effect  to 
the  written  agreement  of  the  stevedore  that  it  was  "in 
full  control  of  those  parts  of  the  vessel  and  adjoining 
land  structures  and  areas  in  which  it  is  conducting  steve- 
doring operations". 

2.  The  District  Court  erred  in  failing  to  grant  indem- 
nity where  the  stevedore  warranted  a  safe,  proper  and 
workmanlike  perfonnance  and  also,  in  addition,  undertook 
specifically  to  indemnify  the  vessel  for  any  stevedore 
fault,  regardless  of  degree  and  without  consideration  of 
vessel  conduct,  and  also  agreed  that  it  Avas  in  full  control 
of  those  parts  of  the  vessel  and  areas  where  it  was  con- 
ducting stevedoring  operations,  and  an  accident  occurred 
in  such  an  area  three  hours  after  the  stevedore  began 
operations  as  a  result  of  a  bin  board's  dropping  from  an 
improper  and  precarious  position. 

3.  The  District  Court  erred  in  requiring  that  the  vessel 
prove  that  a  specific  longshoreman  mishandled  the  bin 
board,  under  the  circumstances  of  this  accident. 


4.  The  District  Court  erred  in  finding  that  Appellant 
has  failed  to  prove  that  it  was  a  longshoreman  who  mis- 
placed the  bin  board. 


SUMMARY  OF  ARGUMENT 

In  the  Maritime  Law,  as  elsewhere,  the  normal  legal 
responsibility  for  events  can  be  shifted  by  the  parties  by 
agreement.  For  this  purpose  the  device  of  specifying 
which  party  shall  be  deemed  to  be  the  owner  or  employer 
or  in  control  is  familiar  and  valid  and  is  normally  given 
full  legal  effect. 

The  written  contract  by  which  the  stevedore  agreed  that 
it  was  "in  full  control  of  those  parts  of  the  vessel  and 
adjoining  land  structures  and  areas  in  which  it  is  con- 
ducting stevedoring  operations"  carries  with  it  the 
obvious  legal  consequence  of  control,  which  is  legal  re- 
sponsibility for  injury  to  a  longshoreman  within  the  time 
and  area  of  the  stevedore's  control  unless  the  stevedore 
jDroves  that  it  is  not  responsible  for  the  accident.  The 
Court  below  held  that  there  had  been  insufficient  proof  to 
establish  the  exact  identity  of  the  person  who  had  placed 
the  bin  board  in  its  precarious  position,  but  since  the 
accident  occurred  three  hours  after  the  beginning  of  the 
contractual  assumption  of  control  by  the  stevedore,  the 
contract  requires  that,  as  between  the  stevedore  and  the 
vessel,  the  stevedore  be  responsible  for  the  accident  since 
it  was  in  full  control  and  has  failed  to  make  any  showing 
that  it  was  not  responsible  or  that  the  vessel  was. 

As  an  independent  point,  Appellant  asserts  that  the 
District  Court's  finding  that  the  shipowner  failed  to  carry 
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the  burden  of  i)roof  is  clearly  erroneous.  The  only  evi- 
dence concerning  the  position  of  the  bin  board  before  the 
vessel  was  turned  over  to  the  stevedore  was  that  the  bin 
board  was  in  its  proper  position  in  the  side  slot  of  the 
access  trunkway  holding  out  the  bananas.  The  evidence 
indicates  that  only  longshoremen  handled  the  access 
trunk\vay  bin  boards  while  the  vessel  was  in  San  Fran- 
cisco. Since  the  Court  found  that  someone  had  placed  the 
bin  board  in  a  precarious  position  and  that,  mthout  ex- 
planation, it  subsequently  fell  and  struck  Navarro,  casting 
the  vessel  into  liability  for  unseaworthiness  without  fault 
on  its  part,  the  District  Court's  finding  that  the  shipoAvner 
had  failed  to  prove  that  it  was  a  longshoreman  who  had 
placed  the  bin  board  in  its  precarious  position  is  clearly 
erroneous  and  should  be  reversed. 


ARGUMENT 

I.  THE  COURT  BELOW  WAS  WRONG  IN  RETUSING  TO  GIVE 
EFFECT  TO  THE  VALID  CONTRACT  PROVISION  SHIFTING 
TO  THE  STEVEDORE  THE  RISKS  AND  LIABILITIES  OF 
CONTROL. 

A.  Contracts  or  statutes  which  define  legal  responsibility  by 
the  device  of  providing'  that  one  of  the  parties  shall  be 
deemed  to  be  in  ownership,  employment  or  control  are  well 
known,  valid  and  enforceable. 

The  shipowner  and  stevedore  here  did  not  leave  the 

question  of  control,  in  the  context  of  injury  and  damage, 

to  be  resolved  in  each  instance  by  an  extensive  proof  of 

facts  involving  considerable  areas  and  the  activities  of 

dozens  of  men.  Instead,  in  providing  for  their  relative 

responsibilities    for   injury    and   damage,    they    declared 
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explicitly  that  one  party,  the  stevedore,  was  the  party  in 
control  of  the  areas  involved. 

Clearly  there  was  a  good  and  legitimate  business  reason 
for  doing  this.  The  control  provision  is  obviously  designed 
to  resolve,  as  between  the  shipowner  and  the  stevedore, 
the  question  of  who  is  in  control  for  legal  purposes,  \vith- 
out  the  expense  attendant  to  leaving  the  matter  open  to 
argument  in  each  case.  The  expense  of  the  alternative  is, 
in  large  part,  a  cost  in  safety  itself,  since  control  carries 
with  it  responsibility  and  the  provision  for  control  by  the 
stevedore  places  responsibility  for  safety  in  the  hands  of 
the  party  best  able  to  carry  it  out. 

There  is  nothing  unusual  or  of  doubtful  validity  about 
this  device  of  fixing  responsibility  by  declai-ing  that  one 
party  or  another  is  deemed  to  be  in  ownership,  employ- 
ment or  control.  The  device  is  used  both  in  contracts  and 
in  statutes  and  is  given  full  effect  by  the  law. 

For  example,  when  a  master  of  a  tug  which  is  hired  by 
a  vessel  acts  as  a  docking  pilot  for  the  vessel,  it  is  proper 
for  the  parties  to  agree  by  contract  that  the  tug  master 
shall  be  considered  to  be  the  employee  of  the  vessel, 
solely  so  as  to  prevent  the  vessel  from  recovering  from 
the  tug  company  for  any  damage  caused  by  the  tug 
master's  negligence.  8im  Oil  Co.  v.  Dalzell  Towing  Co., 
287  U.S.  291,  1933  A.M.C.  35  (1932). 

Likewise,  by  statute  Congress  has  provided  that  a  bare- 
boat charterer  of  a  vessel  "shall  be  deemed  the  owner  of 
such  vessel"  46  U.S.C.  §186.  The  purpose  was  explained 
in  Congress  to  be  that  the  charterer  should  be  burdened 
with,  and  the  o"wner  relieved  from,  the  responsibility  for 
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debts  and  liabilities  which  would  otherwise  fall  upon  the 
owner  (23  Cong.  Globe  715)  and  the  provision  is  given 
effect  accordingly.  See  Thorp  v.  Hammond,  79  U.S.  (12 
Wall.)  419  (1871). 

There  is  no  reason  why  the  control  provision  of  the 
contract  here  is  not  valid  and  enforceable  and  none  was 
assigned  by  the  Court  below. 

B.  The  Court  below  either  refused  or  neglected  to  apply  the 
control  provision  of  the  contract,  by  which  the  shipowner 
and  the  stevedore  attempted  to  resolve  between  themselves 
which  party  was  to  be  deemed  "in  full  control"  of  the  area 
and  should  bear  the  legal  consequences  which  follow  from 
control. 

In  order  to  appreciate  the  effect  of  the  contract,  a  short 
review  of  the  major  facts  leading  up  to  the  Court's  de- 
cision is  appropriate.  The  bin  boards  were  erected  in 
South  America  and  the  bananas  were  stowed  against  the 
bin  boards  (R.  7,  pp.  138,  139).  The  bin  boards  had  to  be 
in  place  or  the  bananas  would  have  fallen  doAvn  into  the 
access  hatch,  not  only  generally,  but  on  this  particular 
voyage  (R.  7,  pp.  138,  139).  The  vessel  was  turned  over 
to  the  stevedore  without  anyone  from  the  crew  having 
gone  in  after  the  captain's  inspection  (R.  7,  pp.  122-125). 
Three  hours  later  a  bin  board  fell  from  a  precarious  posi- 
tion on  a  rack,  striking  Navarro  (R.  1,  p.  95).  There  has 
never  been  any  explanation  as  to  exactly  why  or  how  the 
bin  board  slipped  off  the  rack  (R.  1,  p.  97),  although  to 
the  only  eyewitness  it  apparently  slipped  off  the  lip  of 
the  rack  (R.  2,  pp.  34,  35).  The  Court  found  that  the 
ship  failed  to  prove  that  it  was  a  longshoreman  who  liad 
placed   the    bin   board    in    its    precarious    position,    from 
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which  it  subsequently,  without  any  intervening  force  or 
other  explanation,  fell  onto  Navarro  (R.  1,  pp.  96,  97). 

The  contract  by  which  the  stevedore  was  "in  full  con- 
trol" read  as  follows,  in  pertinent  part: 

"It  is  agreed  between  the  parties  that  the  stevedore 
shall  be  in  full  control  of  those  parts  of  the  vessel 
and  adjoining  land  structures  and  areas  in  which  it  is 
conducting  stevedoring  operations,  and  shall  be  re- 
sponsible for  all  personal  injuries,  including  death 
*  *  *  without  exception  *  *  *  if  caused  in  whole  or  in 
part  by  the  negligence,  whether  active  or  passive,  of 
the  stevedore,  and  the  stevedore  does  hereby  indem- 
nify and  hold  harmless  the  company 


*  *  *  >  ? 


The  interpretation  of  this  contract  is  simple.  The 
parties  to  the  contract  were  a  shipping  company  and  a 
stevedoring  contractor.  The  subject  of  the  contract  was 
the  question  of  control  and  consequent  responsibility  for 
injuries  and  deaths  occurring  to  anyone  while  the  steve- 
dore was  conducting  its  operations,  and  the  contract  pro- 
vided for  indemnity.  The  agreement  Avas  intended  to  be 
much  stronger,  from  the  standpoint  of  the  shipowner, 
than  the  ordinary"  maritime  law  of  indemnity,  not  only 
because  of  the  control  proAdsion  but  because  the  stevedore 
agreed  affirmatively  to  indeimiify  the  vessel  where  the 
stevedore  was  at  fault  in  any  degree,  and  thus  without 
regard  to  any  defense  which  it  might  otherwise  have 
against  the  shipowner  based  on  possible  negligent  conduct 
of  the  latter. 

Certainly  the  industry  and  the  circumstances  of  the 
parties  are  of  great  importance.  Both  the  stevedore  and 
the  shipowner  are  experienced  in  the  business  of  stevedor- 
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ing  and  shii^ping.  All  knew  that  35  or  so  longshoremen 
would  usually  be  working  at  each  of  several  holds  of  the 
vessel.  There  were  only  two  United  Fruit  Company  em- 
l^loyees  (Mr.  Wilde  and  Mr.  Lewis)  who  had  anything  to 
do  with  the  stevedoring  oiaeration  on  the  shiiJ  and  their 
visits  were  limited  to  occasional  visits  to  the  hold,  per- 
hajDS  once  or  twice  during  the  course  of  a  day  (R.  5,  pp. 
16-19,  49,  50).  As  this  Court  knows,  accidents  occur  fre- 
quently in  the  stevedoring  business,  resulting  in  injuries 
to  longshoremen.  Longshoremen  and  the  stevedoring  com- 
panies do  not  always  report  accidents  to  the  vessel  and 
its  representatives,  as  in  this  case  where  the  ship  sailed 
without  any  notice  that  the  accident  had  occurred.  As  the 
Court  also  knows  well,  lawsuits  against  shipo^\^lers  fre- 
quently result  from  injuries  to  longshoremen  and  re- 
covery can  be  had  by  the  longshoreman,  without  any  fault 
on  the  part  of  the  shipowner,  because  of  a  transitory 
condition  of  unseaworthiness  which  can  neither  be  con- 
firmed nor  disputed  except  by  ai^j^raisal  of  the  testimony 
of  the  longshoremen  involved,  as  this  case  again  illus- 
trates. 

The  express  contract  obligation  is,  of  course,  in  addi- 
tion to  the  imi^lied  warranty  under  the  general  Marithne 
Law  because  there  is  no  expression  of  intent  in  the  writ- 
ten contract  to  exclude  the  warranty  imposed  by  law. 
Italia  Societa  per  Azioni  di  Navigasione  v.  Oregon  Steve- 
doring Companij,  336  F.2d  124, 1964  A.M.C.  1927  (9th  Cir.). 
The  law  of  indemnity,  from  Ryan  Stevedoring  Company 
V.  Pan-Atlantic  Steamship  Corporation,  350  U.S.  124, 
1956  A.M.C.  9  onward,  has  been  increasingly  liberal  in 
granting  indemnity.  In  Crumady  v.  The  Joachim  Hcndrik 
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Fisser,  358  U.S.  423,  1959  A.M.C.  580,  a  vessel  was  al- 
lowed indemnity  even  though  its  safety  devices  were  im- 
properly set.  In  De  Gioia  v.  United  States  Lines  Com- 
pany,  304  F.2d  421,  1962  A.M.C.  1747  (2nd  Cir.),  the  ves- 
sel was  allowed  indemnity  although  the  vessel's  deck  was 
covered  with  trash  even  before  the  stevedore  began  work. 
The  imposition  of  liability  upon  the  stevedore  in  these 
cases  falls  within  the  j)olicy  stated  by  the  Supreme  Court 
in  Italia  Societa  per  Azioni  di  Navigazione  v.  Oregon 
Stevedoring  Compamj,  376  U.S.  315,  324,  1964  A.M.C. 
1075,  1082,  that  "liability  should  fall  upon  the  party  best 
situated  to  adopt  preventive  measures  and  thereby  to  re- 
duce the  likelihood  of  injury." 

Three  hours  after  the  stevedoring  contractor  assumed 
"full  control"  of  the  areas  of  the  vessel  and  the  land  and 
other  structures  where  it  was  conducting  its  operation,  an 
accident  occurred.  Clearly  some  man  misplaced  that  bin 
board  in  a  precarious  position  to  cause  it  subsequently  to 
fall  without  any  intervening  force.  The  stevedore  and  its 
employees  were  using  an  access  hatchway  which  was  spe- 
cially constructed  for  the  use  of  stevedores  and  their  em- 
ployees, the  longshoremen.  There  is  no  evidence  that  there 
was  anyone  from  the  United  Fruit  Company  in  the 
vicinity  of  the  accident  at  any  critical  time. 

Even  assuming  that  the  Court  is  correct  that  it  is  not 
proven  that  it  was  a  longshoreman  who  misplaced  the  bin 
board  in  its  precarious  position,  the  application  of  the 
contract  requires  that  the  shipowner  be  given  indemnity 
against  the  stevedore.  The  vessel  was  held  for  breach  of 
warranty  of  seaworthiness,  without  any  fault  on  its  part. 
Since  the  Court  below  was  not  satisfied  that  there  was 
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any  ]jroof  as  to  the  identity  of  the  person  who  niispkiced 
the  bin  board  in  the  precarious  position  from  which  it 
subsequently  fell  and  since  the  stevedore  was  in  "full 
control"  of  the  area  of  the  vessel  Avhen  the  accident  oc- 
curred, it  is  the  stevedore  which  must  bear  the  responsi- 
bility for  the  accident.  In  denying  indenmity  the  Court 
below  failed  completely  to  give  effect  to  the  contract  pro- 
vision for  control  and  did  so  without  so  much  as  suggest- 
ing a  reason  for  its  invalidity. 


II.  EVEN  APART  FROM  ITS  FAILURE  TO  aiVE  EFFECT  TO 
THE  CONTRACT,  THE  DISTRICT  COURT'S  DECISION  THAT 
THE  VESSEL  OWNER  HAS  FAILED  TO  PROVE  THAT  IT 
WAS  A  LONGSHOREMAN  WHO  HAD  MISPLACED  THE  BIN 
BOARD  IN  ITS  PRECARIOUS  POSITION  IS  CLEARLY 
ERRONEOUS. 

Ajjpellant  is  fully  aw^are  of  the  burden  of  showing  that 
the  District  Court  has  made  a  clearly  erroneous  finding. 
The  finding  that  the  Appellant  failed  to  prove  the  identity 
of  the  person  who  placed  the  bin  board  in  its  precarious 
position  is,  how^ever,  clearly  erroneous  and  has  resulted 
in  a  clear  injustice  to  Appellant. 

The  bin  boards  had  to  be  in  their  proper  places  along 
the  side  slots  of  the  access  trunkway  when  the  ship  came 
into  San  Francisco  because  the  No.  1  hold  was  fully 
loaded  (R.  7,  pp.  99-108,  161-163).  It  is  impossible  for  the 
bin  board  to  have  been  up  in  a  precarious  position  on  the 
bin  board  rack  at  sea  with  vessel  pitching,  yawing  and 
rolling,  because  it  would  have  fallen  down  (E.  7,  pp.  138, 
139). 
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There  is  no  evidence  that  anyone  from  the  vessel  ever 
went  into  the  access  trunkway,  after  the  inspection  of  the 
bananas  one  day  before  the  vessel  came  into  San  Fran- 
cisco and  before  the  stevedore  assmned  full  control  (R.  7, 
pp.  122-127).  The  stevedore  assumed  full  control  with  the 
start  of  operations  at  about  8:00  a.m.  on  June  4,  1960 
(R.  4,  pp.  23-25).  Longshoremen  always  took  out  the  bin 
boards  from  their  side  slots  (R.  4,  p.  21).  There  is  no 
testimony  that  United  Fruit  Company  employees  ever  de- 
mounted the  bin  boards  from  their  side  slot  positions. 
There  is  no  testimony  that  anyone  other  than  longshore- 
men ever  handled  bin  boards  in  San  Francisco  while  the 
vessel  was  here.  There  was  no  one  in  the  hold  at  the  time 
of  the  accident  (or  at  least  in  the  accident  area)  except 
the  34  longshoremen  employed  by  Marine  Terminals.  And 
somebody  misplaced  the  bin  board. 

The  law  states  that  a  witness  is  i^resumed  to  speak  the 
truth.  Calif.  C.C.P.  §1847.  With  respect  to  the  customs 
and  practices  and  with  respect  to  the  actual  handling  of 
the  bin  boards  on  the  day  in  question,  none  of  the  wit- 
nesses were  impeached.  It  would  be  virtually  impossible 
to  prove  that  any  particular  person  placed  the  bin  board 
in  its  precarious  position  on  the  bin  board  rack  lip.  But 
the  only  testimony  on  the  subject  shows  that  only  long- 
shoremen handled  the  bin  boards  in  San  Francisco.  The 
only  possible  factual  conclusion  as  to  the  identity  of  the 
person  who  mishandled  the  bin  board  is  that  this  person 
must  have  been  a  longshoreman. 

Although  the  Court  states  that  it  is  "disputed"  that 
United  Fruit  Company  employees  would  not  have  handled 
the  bin  boards  at  the  critical  moment  in  question  (R.  1, 
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p.  96),  the  Court  is  simply  stating  that  Marine  Terminals 
Corporation  and  its  counsel  have  "disputed"  this  proposi- 
tion. There  is  no  evidence  in  this  record  that  United  Fruit 
Company  employees  ever  handled  the  bin  boards  at  any 
of  the  critical  times.  There  is  amjjle  proof  that  Marine 
Terminals'  employees  had  to  handle  the  bin  boards  and 
did  so  in  fact. 

It  is  manifestly  unjust  for  the  Court  to  refuse  to  draw 
the  only  reasonable  factual  conclusion,  that  the  bin  board 
must  have  been  misplaced  in  its  precarious  position  by  a 
longshoreman  employed  by  Marine  Terminals.  The 
Court's  failure  to  draw  this  factual  conclusion  is  clearly 
erroneous.  The  proper  conclusion  would  result  in  a  tind- 
ing  that  some  longshoreman  employed  by  Marine  Ter- 
minals misplaced  the  bin  board  in  a  precarious  position, 
from  which  it  subsequently  fell  without  any  intervening 
force.  The  placing  of  the  bin  board  in  a  precarious  posi- 
tion is  obviously  a  breach  of  the  warranty  of  safe  and 
proper  performance  and  should  result  in  a  holding  of 
stevedore  liability. 
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CONCLUSION 

For  the  foregoing  reasons  we  submit  that  the  Judg- 
ment in  favor  of  Marine  Terminals  Corporation  should 
be  reversed  A\dth  directions  to  enter  a  judgment  in  favor 
of  United  Fruit  Company  upon  its  Third-party  Com- 
plaint. 

Respectfully  submitted, 
LiLLicK,  Geary,  Wheat,  Adams  &  Charles, 
Graydon  S.  Staring, 
Frederick  W.  Wentker,  Jr., 
Attorneys  for  Appellant. 


Certificate  of  Counsel 

I  certify  that,  in  connection  with  the  preparation  of  this 
brief,  I  have  examined  Rules  18  and  19  of  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit,  and  that, 
in  my  oj)inion,  the  foregoing  brief  is  in  full  compliance 
with  those  rules. 

Frederick  W.  Wentker,  Jr., 
Of  Attorneys  for  Appellant. 
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No.  20,873 

IN  THE 

United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


United  Fruit  Company, 

Appellant, 

vs. 

Marine  Terminals  Corporation, 

Appellee. 


BRIEF  FOR  APPELLEE 


JURISDICTION 

Appellee  incorporates  in  full  Appellants'  statement 
on  jurisdiction. 


STATEMENT  OF  THE  CASE 

Appellee  has  no  quarrel  with  the  first  and  third 
paragraphs  (p.  2)  of  Appellant's  '' Statement  of  the 
Case".  However,  in  particular,  Appellee  challenges 
Appellant's  statement  that  most  of  the  critical  facts 
are  not  disputed,  and  that  the  findings  are  not  suffi- 
ciently detailed  for  a  comprehensive  imderstanding 
of  the  accident.  Appellant  relies  upon  many  claimed 
facts  which  were  in  dispute  at  the  trial: 

(a)     That  after  inspection  of  the  access  trunk- 
way  the  day  before  the  accident  '^no  one  from  the 


vessel  thereafter  went  into  the  access  trunkway". 
This  statement  is  contrary  to  the  testimony  of 
the  stevedore  company's  walking  boss,  Mr.  Heifer- 
nan  (R.  4,  pp.  30-31) ;  the  gang  boss,  Joseph 
Teixeira  (R.  2,  pp.  39,  46,  47). 

(b)  That  the  longshoremen  took  the  small  bin 
boards  and  ' '  sometimes  placed  them  in  the  storage 
rack"  of  the  access  trimkway.  This  was  com- 
pletely refuted  by  the  longshore  personnel  whose 
testimony  was  heard  and  weighed  by  the  trial 
court :  Gang  Boss  Teixeira  (R.  2,  pp.  52-53,  55-57, 
60-61)  ;  and  Walking  Boss  Heffernan  (R.  4,  pp. 
9-10,21,25,26). 

(c)  That  *'the  particular  bin  board  was  in 
place  in  its  side  slots  when  the  ship  came  into 
San  Francisco."  There  was  no  such  evidence 
offered  at  the  trial — aside  from  general  custom 
and  practice. 

(d)  That  Appellee  'Svas  not  only  in  control  in 
fact,  but  also  in  control,  as  a  matter  of  law" 
mider  the  written  contract.  Walking  Boss  Heffer- 
nan  testified,  as  did  Gang  Boss  Teixeira,  that  the 
escape  hatch  (access  trunkway)  was  not  a  part 
of  the  working  area  (R.  2,  pp.  60-61;  R.  4,  p.  14), 
and  that  ship  personnel  were  continuously  in  and 
out  of  this  area  during  the  stevedoring  operations 
(R.  2,  pp.  26,  39,  46,  47,  61;  R.  4,  pp.  14,  30,  31). 

Finally,  in  its  ''Statement  of  the  Case",  Appellant 
asserts  that  tlie  Coui-t  erred  in  finding  that  Appellant 
had  failed  to  prove  that  a  longshoreman  had  misplaced 


the  bin  board  in  a  precarious  position.  Appellee  con- 
siders this  argumentative  statement  to  be  completely 
without  basis,  as  will  hereafter  be  shown. 


SUMMARY  OF  ARGUMENT 

In  Appellant's  *' Summary  of  Argiunent",  it  is 
claimed  that  by  reason  of  the  written  contract  existing 
between  the  shipowner  and  the  stevedore,  the  responsi- 
bility for  the  accident  was  thrust  upon  the  stevedore 
company.  It  is  arg-ued  that  the  contract  provided  that 
the  stevedore  was  to  be  *'in  full  control  of  those  parts 
of  the  vessel  and  adjoining  land  structures  and  areas 
in  which  it  is  conducting  stevedoring  operation",  and 
therefore,  the  mere  happening  of  an  accident  in  the 
area  of  work  operations  placed  exclusive  responsibility 
upon  the  stevedore.  The  District  Court's  finding  that 
Appellant  failed  to  meet  its  burden  of  proof  is  claimed 
to  be  erroneous.  This  is  based  on  the  tenuous  argu- 
ment that  the  evidence  ''indicates"  that  only  long- 
shoremen handled  the  bin  boards  while  the  vessel  was 
in  San  Francisco. 

As  hereinbefore  stated,  Walking  Boss  Hefternan 
and  Grang  Boss  Teixeira  testified  that  longshoremen 
never  placed  bin  boards  in  tlie  rack  from  which  the 
oifending  board  fell.  On  cross-examination  hy  Appel- 
lant's counsel,  Mr.  Heffernan  made  it  quite  clear  that 
longshoremen  never  used  this  rack  for  storage  of  the 
short  bin  boards  (R.  5,  pp.  21,  25,  26).  The  District 
Coui-t  accepted  the  reliability  of  this  testimony. 


Indeed,  the  only  logical  finding  the  trial  court  could 
make  in  the  light  of  the  evidence  presented,  was  that 
liability  against  the  stevedore  company  had  not  been 
established  by  Appellant. 


ARGUMENT 
I 

THE  PROVISIONS  OF  THE  CONTRACT  AS  APPLIED  TO  THE 
EVIDENCE  DO  NOT  IMPOSE  LIABILITY  ON  THE  STEVE- 
DORE. 

The  District  Court  gave  full  consideration  to  the 
provisions  of  the  contract,  and  on  the  basis  of  all  the 
evidence,  found  against  the  shipowner  and  in  favor  of 
the  stevedore.  Appellant  indulges  in  theorizing  on  the 
intended  responsibilities  imder  the  contract,  which  was 
drawn  up  by  the  shipowner.  It  is  axiomatic  that  any 
ambiguity  must  be  resolved  against  the  maker  of  the 
contract. 

Appellant  contends  that  under  the  contract,  the 
stevedore  company  is  deemed  to  be  '*in  full  control" 
of  the  working  area.  There  was  testimony  in  the  case 
that  the  access  hatchway  from  which  the  bin  ])oard 
fell  was  not  considered  by  the  longshoremen  to  be  a 
part  of  the  working  area,  and  furthermore,  that  this 
access  trunkway  was  continuously  used  by  ship  per- 
sonnel, as  well  as  by  the  longshoremen  (R.  2,  pp.  26, 
39,  46,  47,  60,  61;  R.  4,  pp.  14,  30,  31). 

In  view  of  the  foregoing,  and  in  the  face  of  positive 
evidence  that  longshoremen  never  placed  bin  boards 
in  the  rack  in  question,  and  a  complete  lack  of  any 


acceptable  testimony  to  the  contrary,  it  is  difficult 
to  comprehend  Appellant's  statement  that  the  trial 
court  '' failed  completely  to  give  effect  to  the  contract 
provision  for  control  and  did  so  without  so  much  as 
suggesting  a  reason  for  its  invalidity".  This  would 
appear  to  be  more  in  the  nature  of  an  unfoimded 
assertion,  rather  than  valid  argiunent  against  the  trial 
court's  finding  that  the  shipo^vner  failed  to  meet  the 
burden  of  proof. 


II 

THE  TRIAL  COURT'S  FINDING  THAT  THE  SHIPOWNER  FAILED 
TO  PROVE  THAT  A  LONGSHOREMAN  MISPLACED  THE  BIN 
BOARD  IN  ITS  PRECARIOUS  POSITION  IS  AMPLY  SUP- 
PORTED BY  THE  RECORD  AND  IS  THEREFORE  NOT 
CLEARLY  ERRONEOUS. 

Federal  Rides  of  Civil  Procedure  Rule  52  provides, 
in  part,  as  follows: 

''Rule  52.     Findings  By  The  Court, 
(a)     Effect 

"...  Findings  of  F'act  shall  not  be  set  aside 
unless  clearly  erroneous,  and  due  regard  shall  be 
given  to  the  opportunity  of  the  trial  court  to 
judge  the  credibility  of  the  witnesses  .  .  ." 

Appellant  endeavored  to  prove,  through  custom  and 
practice  that  ship's  personnel  did  not  use  the  access 
trunkway  from  the  time  the  stevedoring  operations 
commenced  up  to  the  happening  of  the  accident,  some 
three  hours  later.  It  is  argued  that  the  bin  boards  in 
the  access  trunkway  ''had  to  be  in  their  proper  places" 
when  the  shij)  came  into  San  Francisco,  because  the 


No.  1  hold  was  fully  loaded;  and  that  it  would  have 
been  impossible  for  the  bin  board  to  have  been  in  a 
precarious  position  in  the  bin-board  rack  while  the 
vessel  was  pitching  ajtid  yaA^dng  and  rolling  on  its  trip 
to  San  Francisco  "because  it  would  have  fallen  down." 
If  one  is  to  indulge  iui  speculation,  one  might  also 
suggest  that  the  pitching  and  yawing  caused  the 
offending  bin  board  to  iDecome  partially  dislodged. 

It  was  established  through  testimony  of  Gang  Boss 
Teixeira  that  only  two  bin  boards  would  have  to  be 
in  place  in  the  access  tiimlrvvay  to  keep  the  bananas 
from  falling — although  there  are  five  or  six  bin  l^oards 
provided  for  that  purpose  (R.  2,  p.  42).  Just  how 
many  w^ere  in  place  and  how  many  were  in  the  rack 
of  the  access  trmikway  was  never  showTi  by  any  direct 
evidence. 

All  of  the  stevedore  employees  testified  that  the 
longshoremen  never  place  the  small  bin  boards  in  the 
rack  in  the  access  trimkrway  and  were  never  told  to 
use  this  rack.  They  always  stored  the  bin  boards  in 
the  wings,  away  from  from  the  access  trmikway. 

With  reference  to  Appellant's  statement  (page  17 
of  its  brief)  that  there  was  no  testimony  that  "United 
Fniit  Company  employees  ever  demomited  the  bin 
boards  from  their  side  slot  positions",  it  would  indeed 
he  illogical  to  suggest  that  tliis,  therefore,  proves  that 
employees  of  the  stevedore  company  "demomited"  the 
bin  boards  and  then  placed  one  of  them  in  a  precarious 
position  in  the  rack. 

Its  further  assertion  that  there  is  no  testimon,v  in 
the  record  that  anyone  other  than  longshoremen  ever 


handled  bin  boards  while  the  vessel  was  in  San  Fran- 
cisco can  be  of  no  particular  aid  or  comfort  to  Appel- 
lant in  light  of  its  inability  to  prove  that  one  of  the 
stevedore  workmen  placed  the  precariously  stored  bin 
board  in  the  access  trunkway  rack.  The  only  direct 
evidence  that  anyone  ever  placed  the  small  bin  boards 
in  this  particular  rack  is  in  the  deposition  testimony 
of  the  vessel's  Chief  Mate,  Andrew  Nielsen,  who  testi- 
fied it  was  his  custom  and  practice  between  ports  of 
call  to  pick  up  bin  boards  on  the  deck  and  place  them 
in  this  rack  in  the  access  trmikway  (R.  7,  p.  136). 

The  trial  court,  therefore,  had  the  testimony  of  the 
longshore  personnel  that  they  never  placed  small  bin 
boards  in  the  rack  in  the  access  trim.kway;  while  on 
the  other  hand,  Chief  Mate  Nielsen  admitted  that  it 
was  his  practice  to  place  these  bin  boards  in  this  rack. 

From  all  this.  Appellant  seeks  to  have  this  Court 
overturn  the  trial  court's  substantially  supported  find- 
ing that  none  of  Appellee's  employees  were  guilty  of 
having  placed  the  small  bin  board  in  a  precarious 
position  in  the  rack  in  the  access  trunkway. 

A  pi-ime  example  of  failure  on  the  part  of  Appellant 
to  fasten  liability  on  the  stevedore  company  is  the 
testimony  of  David  Harold  Wild,  terminal  superin- 
tendent for  the  shipowner,  and  one  of  its  chief  wit- 
nesses. Mr.  Wild  testified  that  he  was  in  close  contact 
with  the  walking  bosses  employed  by  Marine  Termi- 
nals in  this  entire  operation  to  see  that  it  was  properly 
and  efficiently  performed.  He  observed  no  mishandling 
of  the  bin  boards,  neither  did  he  have  any  knowledge 
as  to  whether  some  of  the  bin  boards  were  iu  the  rack 
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of  the  access  trunkway  (R.  5,  pp.  54-55).  The  fore- 
going hardly  supports  AppeHant's  argument  ''that  the 
bin  board  must  have  been  jDlaced  in  its  precarious 
position  by  a  longshoreman  employed  by  Marine 
Terminals"  (Appellant's  Brief,  p.  18). 

Appellant  has  failed  to  overcome  the  provisions  of 
Rule  52(a),  the  strict  requirements  of  which  are  so 
aptly  stated  by  Judge  Sanborn  in  the  case  of  Cleo 
Syrup  Corp.  v.  Cooa-Cola  Co.  (CCA  8th,  1943),  139 
F.2d  416,  417-418,  150  ALR  1056,  cert.  den.  (1944), 
321  U.S.  781,  64  S.Ct.  638,  88  L.  ed.  1047: 

"This  Court,  upon  review,  will  not  retry  issues 
of  fact  or  substitute  its  judgment  with  respect  to 
such  issues  for  that  of  the  trial  coui-t  (citing 
cases).  The  power  of  a  trial  court  to  decide  doubt- 
ful issues  of  fact  is  not  limited  to  deciding  them 
correctly  (citing  cases).  In  a  non-jury  case,  this 
Court  may  not  set  aside  a  finding  of  fact  of  a 
trial  court  miless  there  is  no  substantial  evidence 
to  sustain  it,  miless  it  is  against  the  clear  weight 
of  the  evidence,  or  imless  it  was  induced  by  an 
erroneous  ^dew  of  the  law  (citing  cases).  ...  In 
determining  whether  there  is  a  sufficient  eviden- 
tiary basis  for  the  court's  findmgs  of  fact,  we 
must  take  that  view  of  the  evidence  and  the  in- 
ferences deducible  therefrom  which  is  most  favor- 
able to  the  plaintiff." 


CONCLUSION 

For  the  reasons  set  forth  herein,  it  is  submitted 
that  the  lower  court's  judgment  should  be  sustained. 

Dated,  San  Francisco,  California, 
December  22,  1966. 

Respectfully  submitted, 
Edward  R.  Kay, 

Attorney  for  Appellee. 


Certificate  of  Counsel 

I  certify  that,  in  connection  with  the  preparation  of 
this  brief,  I  have  examined  Rules  18  and  19  of  the 
United  States  Court  of  Appeals  for  the  Ninth  Circuit, 
and  that,  in  my  opinion,  the  foregoing  brief  is  in  full 
compliance  with  those  rules. 

Edward  R.  Kay, 

Attorney  for  Appellee. 
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No.  20,873 

IN  THE 

United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


United  Fruit  Company, 

Appellant, 

vs. 

Marine  Terminals  Corporation, 

A^rpellee. 


APPELLANT'S  REPLY  BRIEF 


THE  RECORD 

In  its  Statement  of  the  Case,  Appellee,  under  headings 
(a),  (b)  and  (c),  asserts  three  disputes  with  Appellant: 

(a)  Appellee  quotes  "No  one  from  the  vessel  there- 
after went  into  the  access  trunkway"  from  Appellant's 
Brief  (p.  4).  This  statement  was  taken  out  of  its  context, 
in  which  it  pertains  only  to  the  period  before  the  stevedore 
took  over  control  at  San  Francisco.  On  the  other  hand, 
the  testimony  cited  by  Appellee  relates  only  to  the  period 
after  the  stevedore  took  over.  Appellant's  Brief,  however, 
makes  clear  that  Appellant  does  not  argue  that  none  of 
its  employees  entered  the  area  at  the  later  period  (see 
Appellant's  Brief,  p.  17). 

(b)  Appellee  quotes  Appellant's  statement  that  the 
longshoremen   took   the   boards   and   "sometimes   placed 


them  in  the  storage  rack"  from  Appellant's  Brief,  p.  2, 
and  challenges  the  quoted  portion  on  the  basis  of  testi- 
mony of  laborers  Teixeira  and  Heffernan. 

Mr,  Wilde  definitely  saw  longshoremen  place  some  of 
the  bin  boards  in  the  rack  on  some  occasions  (R.  5,  p.  26). 
Chief  Mate  Neilsen  regularly  cleaned  up  the  holds  of  the 
ship  with  the  crew  of  the  ship  after  the  vessel  left  San 
Francisco  and  was  at  sea,  and  always  found  some  bin 
boards  already  replaced  in  the  rack  (R.  7,  pp.  130-137). 

It  is  true  that  longshoreman  Teixeira  testified  that  long- 
shoremen ''never"  placed  bin  boards  in  the  rack,  and  it 
is  also  true  that  longshoreman  Heffernan,  who  was  not 
even  on  the  sJiijy  on  the  day  of  the  accident  (R.  4,  p.  23), 
testified  that  longshoremen  "never"  but  bin  boards  into 
the  rack.  However,  neither  man  was  in  the  bridge  'tween 
deck  (the  level  from  which  the  bin  board  fell)  at  the  time 
that  the  bin  boards  were  admittedly  dismantled  from  their 
side  slots  by  other  longshoremen  on  the  morning  of  the 
day  in  question,  and  neither  mtness  could  possibly  know 
what  the  particular  longshoremen  employees  of  the  steve- 
doring contractor,  none  of  whom  testified  on  behalf  of 
their  employer,  actually  did  with  these  bin  boards  on  that 
particular  day.  After  the  incident  Teixeira  found  several 
boards  safely  in  the  rack  (R.  2,  p.  22),  indicating  clearly 
that  someone  had  recently  placed  some  boards  in  the 
rack. 

(c)  Appellee  quotes  "The  particular  bin  board  was  in 
place  in  its  side  slots  when  the  ship  came  into  San  Fran- 
cisco" from  Appellant's  Brief,  p.  6,  and,  while  pointing  to 
no  contrary  evidence,  claims  that  this  statement  was 
supported  only  by  custom  and  practice. 


There  was  ample  testimony  by  Captain  Bornholdt,  Chief 
Mate  Neilsen,  and  Chief  Engineer  Cardin  (R.  6,  p.  28; 
R.  7,  pp.  99-105,  pp.  159-161),  that  the  bin  boards  in  this 
particular  ship  on  this  particular  voyage  one  day  before 
the  accident  were  in  fact  all  in  place  in  the  side  slots 
before  the  stevedore  assmned  control.  No  one  from  the 
vessel  thereafter  went  into  the  access  trunkway  until  the 
stevedore  took  over  control  (R.  7,  pp.  122-125). 

The  stevedoring  contractor  has  not  pointed  to  a  single 
portion  in  the  record  which  disputes  the  above  testimony 
in  any  respect  concerning  this  particular  voyage,  or  any 
other  voyage.  After  combing  the  record  on  appeal,  the 
only  evidence  which  the  stevedore  says  in  any  respect  con- 
tradicts the  testimony  of  these  three  senior  officers  of  the 
vessel  with  years  of  actual  seagoing  experience,  is  the 
testimony  of  a  temporary  day  laborer.  Gang  Boss 
Teixeira,  who  in  one  sentence  in  cross-examination  offered 
an  opinion  to  the  effect  that  only  two  bin  boards  might  be 
necessary  to  hold  the  bananas  in  place  when  the  ship  was 
at  sea  (Appellee's  Brief,  p.  6). 

There  is  no  evidence  that  Teixeira  ever  saw  on  this 
day,  or  any  other  day,  how  many  bin  boards  were  neces- 
sary to  hold  the  bananas  in  place  at  sea,  or  that  he  had 
any  factual  basis  for  any  opinion  as  to  how  many  boards 
were  necessary  to  hold  the  bananas  in  place  at  sea.  In 
addition,  he  could  not  possibly  have  known  on  this  par- 
ticular day  how  many  bin  boards  actually  held  the  bananas 
in  place  at  the  bridge  'tween  deck  (from  which  the  bin 
board  subsequently  fell),  because  he  never  worked  in  that 
area,  and  never  looked  at  that  area  until  a  few  seconds 
before   the   accident.    AVhen   Teixeira   did   look,    the   bin 


boards  had  already  been  taken  down  by  the  other  long- 
shoremen who  worked  the  bridge  'tween  deck  level  that 
day. 


THE  ARGUMENT 
I.     THE  CONTRACT 

Appellee  seeks  to  avoid  the  effect  of  the  written  con- 
tract by  oral  testimony  of  two  of  its  laborers,  Teixeira 
and  Heffernan,  to  the  effect  that  the  access  trunkway  was, 
in  their  opinion,  not  a  "working  area"  (Appellee's  Brief, 
p.  4),  whatever  that  may  mean  (obviously  bananas  were 
not  stowed  in  the  trunkway).  Appellee  does  not  dispute 
that  the  access  trunkway  and  bin  board  arrangement  was 
built  at  the  request  of  the  longshoremen,  for  the  use  of 
longshoremen,  and  was  used  in  fact  by  longshoremen  for 
many  years. 

Appellee  apparently  seeks  to  avoid  the  burdens  of  con- 
trol placed  upon  stevedores  by  the  United  States  Depart- 
ment of  Labor  in  Code  of  Federal  Regulations,  Title  29, 
Chapter  XIII,  §  1504.25,  which  specifically  fixes  respon- 
sibility for  the  safety  of  ladders  and  their  accessibility 
upon  the  stevedore,  and  thus  clearly  brings  ladder  spaces 
within  the  area  of  "stevedoring  operations,"  or  as  ap- 
pellee prefers  to  call  it,  the  "working  area." 

Appellee  also  asserts  that  "the  District  Court  gave  full 
consideration  to  the  provisions  of  the  contract  ..."  (Ap- 
pellee's Brief,  p.  4),  but  does  not  cite  any  portion  of  the 
record  for  this  statement.  The  District  Court  quite  evi- 
dently forgot  about  the  written  contract.  Appellant  can 
give  no  other  reasonable  explanation  for  the  Court's  total 
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failure  to  mention  the  contract  in  its  Memorandum 
Opinion  and  Findings  of  Fact  and  Conclusions  of  Law 
(K.  1,  p.  94),  which  were  prepared  by  the  Court. 


n.  THE  FINDING  OF  FAILURE  OF  PROOF  THAT  THE  BIN 
BOARD  WAS  ACTUALLY  MISPLACED  BY  A  LONG- 
SHOREMAN 

Appellant  has  already  dealt  with  Appellee's  assertion 

concerning  the  question  of  whether  United  Fruit  Company 

employees  may  possibly  have  been  in  the  access  trunkway 

at  some  time  after  the  stevedore  assmued  control,  but 

before  the  minute  of  the  accident,  under  (a)  supra. 

Appellee,  at  page  6,  points  to  one  sentence  of  the  testi- 
mony of  temporary  laborer  Teixeira  and  asserts  that  the 
record  supports  the  inference  that  the  C-hief  Mate,  the 
Captain,  and  the  Chief  Engineer,  all  senior  seagoing 
officers  with  extensive  experience,  were  incorrect  in  as- 
serting  that  all  of  the  bin  boards  were  in  their  places  in 
side  slots  when  the  ship  came  into  San  Francisco.  Appel- 
lant has  dealt  with  this  portion  of  the  Argument  under 
(c)  supra  in  this  Reply  Brief.  In  addition,  the  Court  cer- 
tainly can  understand  that  the  stevedoring  contractor 
would  have  countered  the  testimony  of  the  three  senior 
ship's  officers  on  this  point  with  its  own  senior  super- 
visory personnel,  had  there  been  any  real  question  as  to 
the  accuracy  of  the  officers'  testimony.  The  same  steve- 
doring contractor  worked  these  identical  ships  once  a 
week  for  almost  four  years  between  1957  and  1961  (R.  7, 
p.  206).  In  fact,  the  District  Court  never  made  any  finding 
indicating  that  it  doubted  the  testimony  of  the  ship's 
officers  concerning  this  issue. 


Appellee,  at  the  bottom  of  page  7  and  the  top  portions 
of  page  8,  admits  that  only  longshoremen  demounted  the 
bin  boards  from  their  side  slots.  Appellee  also  does  not 
challenge  the  fact  that  only  longshoremen  ever  handled 
bin  boards  while  the  vessel  was  in  San  Francisco.  The 
vessel  is  a  place  of  limited  access,  open  only  to  longshore- 
men and  United  Fruit  Company  personnel.  If  United 
Fruit  Company  personnel  never  handled  the  bin  boards 
in  any  respect  while  the  ship  was  in  San  Francisco,  and 
there  is  no  contrary  evidence,  who  is  left  to  have  placed 
the  bin  board  in  its  precarious  position  after  it  was  de- 
mounted, other  than  one  of  the  35  longshoremen  working 
for  Appellee  in  the  No.  1  hold  of  this  vessel? 

Appellee  also  states  (p.  8)  that  Appellant's  employee 
Wilde  observed  no  mishandling  of  the  bin  boards  on  the 
day  in  question,  and  that  this  somehow  aids  Appellee.  The 
admitted  fact  is  that  although  Appellee  and  its  employees 
had  immediate  notice  of  the  accident,  they  never  reported 
the  accident  to  Appellant,  Appellee  even  went  so  far  as  to 
send  its  Insurance  Manager,  Captain  Reitsma,  to  investi- 
gate aboard  the  ship  on  the  day  of  the  accident  (R.  7, 
p.  191),  but  he  too,  said  nothing  to  Mr.  Wilde  or  to  any- 
one else  from  United  Fruit  Company  about  the  accident. 
Appellant  finds  the  stevedore's  reluctance  even  to  report 
the  accident  to  United  Fruit  Company  inconsistent  with 
the  stevedore's  protestations  of  innocence  concerning  tlie 
misplacing  of  the  offending  bin  board. 

In  fact,  Appellant  finds  Appellee's  failure  to  offer  any 
explanation  for  the  accident,  except  to  claim  that  the 
vessel  cannot  prove  that  a  particular  longslioroinan  mis- 
placed the  bin  board,  very  strange,  in   the  face  of  the 


admitted  fact  that  35  employees  of  Appellee  worked  in  the 
No.  1  hold  on  the  day  in  question,  the  admitted  fact  that 
only  longshoremen  were  in  the  immediate  area  of  the  ac- 
cident at  the  moment  of  its  occurrence,  the  very  stringent 
control  burdens  under  the  written  contract,  and  the  war- 
ranty of  safe  and  proper  performance  under  the  decision 
in  Ryan  Stevedoring  Company  v.  Pan-Atlantic  SteamsJiip 
Corporation,  350  U.S.  124,  1956  A.M.C.  9. 


CONCLUSION 

For  the  foregoing  reasons  we  submit  that  the  Judg- 
ment in  favor  of  Marine  Terminals  Corporation  should  be 
reversed  with  directions  to  enter  a  judgment  in  favor  of 
United  Fruit  Company  upon  its  third-party  Complaint. 

Dated,  San  Francisco,  California, 
February  10,  1967. 

Respectfully  submitted, 
LiLLiCK,  McHosE,  Wheat,  Adams  &  Charles, 
Graydon  S.  Staring, 
Frederick  W.  Wentkbr,  Jr., 
Attorneys  for  Appellant. 


Certificate  of  Counsel 

I  hereby  certify  that,  in  connection  with  the  preparation 
of  this  Brief,  I  have  examined  Rules  18  and  19  of  the 
United  States  Court  of  Appeals  for  the  Ninth  Circuit, 
and  that,  in  my  opinion,  the  foregoing  Brief  is  in  full 
compliance  with  those  rules. 

Frederick  W.  Wentker,  Jr., 
Of  Attorneys  for  Appellant. 
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Appellants, 
vs. 

United  States  of  America, 


Appellee. 


APPELLANTS'  OPENING  BRIEF 


I 
STATEMENT  OF  JURISDICTION 

This  is  ail  appeal  from  a  final  judgment  in  favor  of 
Appellee,  United  States  of  America,  rendered  by  the 
United  States  District  Court  for  the  District  of 
Arizona  in  an  action  by  the  Appellee  for  foreclosure 
of  a  mortgage  held  by  the  Small  Business  Administra- 
tion, a  federal  agency,  and  upon  a  written  guaranty 
for  payment  of  a  note.  Jurisdiction  was  based  uj)on 
the  provisions  of  28  USC  1345.  Jurisdiction  of  this 
Court  is  invoked  under  the  provisions  of  28  USC  1291 
and  1294.  A  timely  Notice  of  Appeal  was  filed  on 


Jamiaiy  31,  1966,  within  thirty  (30)  days  after  entry 
of  judgment  on  Janiiaiy  11,  1966  (CTR>  84-93). 


n 

STATEMENT  OF  THE  CASE 
A.    The  Nature  of  the  Controversy. 

On  December  10,  1964,  Appellee,  United  States  of 
America,  filed  its  civil  action  against  the  Appellants, 
Johnny  R.  Austad  and  Dorothy  Austad,  his  wife,  and 
other  parties  including  the  Austad  Steel  Co.,  Inc.,  a 
bankrupt,  to  foreclose  a  mortgage  executed  by  the 
Austad  Steel  Co.,  Inc.,  an  Arizona  corporation,  the 
mortgagor,  in  favor  of  the  Small  Business  Adminis- 
tration, a  federal  agency,  the  mortgagee,  to  secure 
payment  of  the  former's  promissory  note,  the  unpaid 
balance  of  which  then  amomited  to  $165,992.91  to- 
gether with  interest,  expenses  and  costs  of  suit,  and 
to  recover  on  a  written  guaranty  executed  by  the  Ap- 
pellants in  favor  of  the  Appellee,  dated  December  17, 
1958,  guaranteeing  the  miconditional  pajanent  of  said 
note  when  due.  Said  mortgage  and  note  were  entered 
into  on  December  17,  1958.  The  mortgagor,  Austad 
Steel  Co.,  Inc.,  defaulted  on  its  monthly  installment 
due  September  17,  1959,  and  on  Jmie  20,  1960  was 
adjudicated  bankinipt  (CTR  2-21). 

By  their  Amended  Answer,  the  Appellants  admitted 
substantially  all  the  factual  allegations  of  the  Com- 


iParcnthetic  references  preceded  by  "CTR"  are  to  the  Clerk's 
Ti'anscript  of  Record. 


plaint,  including  execution  of  the  moi*tgage  and  note 
by  Austad  Steel  Co.,  Inc.,  their  \\Titten  guaranty  of 
said  note,  the  default  of  Austad  Steel  Co.,  Inc.,  on 
December  17,  1959,  and  the  adjudication  of  bank- 
ruptcy of  Austad  Steel  Co.,  Inc.,  on  Jime  20,  1960, 
but  they  denied  that  any  demands  were  made  upon 
them  for  payment  of  the  balance  due  mider  the  note 
imtil  filing  of  this  action  December  10,  1965,  approxi- 
mately five  (5)  years  and  three  (3)  months  after  the 
note  became  due  and  payable,  and  additionally  raised 
four  affirmative  defenses  (CTR  63-64)  : 

1.  Appellee  failed  to  bring  this  action  on  the  in- 
debtedness within  sixty  days  after  demand  by  Ap- 
pellants therefor  as  required  by  Arizona  Statute  (Ari- 
zona Re\-Lsed  Statutes  §§12-1641  and  12-1646) ; 

2.  Appellants  were  released  under  their  written 
giiaranty  by  Appellee's  action  in  repeatedly  waiving 
principal  payments  when  due  and  accepting  only  in- 
terest payments  on  the  obligation; 

3.  Appellee  was  barred  by  laches  from  prosecuting 
its  action  there  having  elapsed  a  period  of  approxi- 
mately five  (5)  years  and  three  (3)  months  from  the 
date  of  default  and  the  filing  of  its  Complaint;  and 

4.  Appellee  was  estopped  to  recover  on  Appellants' 
written  guaranty  l)ecause  of  its  willful  and  uncon- 
scionable delay  in  bringing  this  action  from  the  date 
of  default,  September  17,  1959,  and  the  date  of  filing 
of  its  Complaint,  December  10,  1964,  a  period  of  ap- 
proximately five  (5)  years  and  three  (3)  months, 
which  delay  greatly  diminished  the  value  of  the  se- 


ciirity  for  the  note  causing  irreparable  harm  to  the 
Appellants. 

Appellants  attached  to  their  Amended  Answer  a 
copy  of  a  letter  from  J.  R.  Austad  to  the  Small  Busi- 
ness Administration  dated  September  19,  1961,  in 
which  demand  was  made  to  bring  an  action  on  the  note 
and  mortgage  immediately. 

On  July  21,  1965,  Appellee  moved  for  Judgment  on 
the  Pleadings  (CTR  57-59)  which  was  gTanted  as  to 
these  AppeUants  on  August  2,  1965  (CTR  bet.  67 
and  68).  A  Judgment  and  Decree  of  Foreclosiu'e  was 
entered  on  January  11,  1966,  against  Api>ellants 
Johnny  B.  Austad  and  Dorothy  Austad  and  also 
against  the  Austad  Steel  Co.,  Inc.,  in  the  total  amount 
of  $213,092.50,  together  w-ith  interest  thereon  (CTR 
84-92). 

B.    Questions  Involved. 

1.  Were  the  Appellants  released  on  their  wi^it- 
ten  guaranty  by  the  failure  of  the  Appellee  to  bring 
an  action  on  the  indel:)tedness  within  sixty  (60)  days 
after  demand  by  them  to  do  so? 

2.  Was  the  Appellee  estopped  from  bringing  this 
action  on  the  gTOimd  of  laches? 

3.  Were  the  Appellants  discharged  on  their 
wi'itten  guaranty  by  Appellee's  willful  destruction 
and  impainuent  of  the  seciu'ity? 

4.  Were  there  questions  of  fact  raised  by  Appel- 
lee's Comfilaint  and  Appellants'  Amended  Answer 
which  would  prevent  entry  of  a  judgment  upon  a  mo- 
tion for  JudgTQent  on  the  Pleadings'? 


C.    Specifications  of  Errors. 

1.  The  District  Court  erred  as  a  matter  of  law  in 
holding-  that  Appellee  had  not  released  Appellants 
on  their  written  guaranty  by  failing  to  bring  an  action 
on  the  indebtedness  within  sixty  (60)  days  after  de- 
mand iDy  them  to  do  so. 

2.  The  District  Court  erred  as  a  matter  of  law  in 
holding  that  Appellee  was  not  estopped  from  bringing 
this  action  on  the  ground  of  laches. 

3.  The  District  Court  erred  as  a  matter  of  law  in 
holding  that  Appellants  were  not  released  on  their 
written  guaranty  l>y  Appellee's  willful  destruction  and 
impairment  of  the  security. 

4.  The  District  Court  erred  as  a  matter  of  law  in 
entering  a  Judgment  and  Decree  of  Foreclosure  as  to 
these  Appellants  on  Appellee's  motion  for  Judgment 
on  the  Pleadings  where  factual  issues  were*  raised  by 
the  pleadings. 

Ill 

ARGUMENT 

A.  APPELLANTS  WERE  RELEASED  ON  THEIR  WRITTEN 
GUARANTY  BY  THE  FAILURE  OF  THE  APPELLEE  TO  BRING 
AN  ACTION  ON  THE  INDEBTEDNESS  WITHIN  SIXTY  DAYS 
AFTER  DEMAND  BY  THEM  TO  DO  SO. 

Under  Arizona  law,  sureties  and  guarantors  under 
written  contracts  for  the  pajnnent  of  money  have  a 
right  to  require  by  notice  in  \\T:T.ting  that  the  creditor 
or  obligee  bring  an  action  imder  the  contract  forth- 
■srith,  and  if  the  creditor  or  obligee  fails  to  bring  such 
action  the  surety  or  gaiarantor  giving  such  notice  mil 
be  discharged  from  all  liability  thereon. 


Arizona  Revised  Statutes  §12-1641  reads  as  follows: 
''Action  by  creditor;  failiu'e  to  bring  action  and 
effect 

Any  person  bound  as  surety  upon  a  contract  for 
payment  of  money  or  perfonnance  of  an  act, 
when  the  right  of  action  has  accnied,  may  require, 
by  notice  in  wiiting,  the  creditor  or  obligee  forth- 
with to  bring  an  action  upon  the  contract.  If  the 
creditor  or  obligee,  not  being  under  legal  disa- 
bility, fails  to  bring  the  action  within  sixty  days 
after  receiving  the  notice,  and  prosecute  it  to 
judgment  and  execution,  the  surety  giving  the 
notice  shall  be  discharged  from  all  liability 
thereon." 

Arizona  Revised  Statutes  §12-1646  extends  this 
remedy  to  guarantors  as  well  as  siu-eties. 

On  a  motion  for  JudgTuent  on  the  Pleadings,  all 
well  pleaded  material  allegations  of  the  opposing  par- 
ties' pleadings  are  to  be  taken  as  true,  and  all  allega- 
tions of  the  mo^dng  party  which  have  been  denied  are 
taken  as  false. 

Wyman  v.  Wyiimn,  CA  9,  109  F.2d  473 ; 
2  Moore's  Federal  Practice  2269,  Para.  12.15 
and  other  cases  cited  in  footnote  7. 

On  an  appeal  from  a  Judgment  entered  on  such  a 
motion  this  Coui't  must  accept  the  allegations  of  the 
Appellants  in  their  Amended  Answer  as  true,  to  wit: 
Appellee  failed  to  bring  an  action  on  the  inde])tedness 
\vithin  sixty  (60)  days  following  demand  by  Appel- 
lants to  do  so.  As  stated  in  Plienix  v.  BijeUch,  30  Nev. 
257,  269,  95  P.  351,  353,  cited  by  the  Ninth  Circuit 
Court  in  Wyinan  v.  Wyman,  supra: 


"When  a  party  moves  for  judgment  on  the  plead- 
ings, he  not  only  for  the  purposes  of  his  motion 
admits  the  ti*uth  of  all  the  allegations  of  his  ad- 
versary, but  must  also  be  deemed  to  have  ad- 
mitted the  untruth  of  all  his  own  allegations 
which  have  been  denied  by  this  adversary." 

Appellants  did  not  waive  their  rights  mider  the 
above  cited  Arizona  statutoiy  provisions  (Exhibit  C, 
CTR  21)  and  any  such  attempted  waiver  would  have 
been  null  and  void  as  against  public  policy,  since  such 
statutory  provisions  are  enacted  to  protect  debtors 
from  oppression.  This  result  has  been  reached  under 
similar  statutory  provisions  in  California,  viz:  Cali- 
fornia Code  of  Civil  Procedure  §726  providing  for 
one  form  of  action  to  recover  on  a  debt  secured  by  a 
mortgage,  and  California  Civil  Code  §2924(c)  provid- 
ing for  a  three-month  period  after  default  in  which 
time  the  creditor  may  reinstate  the  loan,  and  is  so 
expressed  in  California  Civil  Code  §2953. 

Tomczak  v.  Ortega,  240  CA  2d  902 ; 

'Altman  v.  McCollum,  107  CA  2d  Supp.  847. 

The  law  on  this  point  has  been  siunmarized  in  34  Cal. 

Jur.  2d  at  pages  102-103 : 

"The  statute  [C.C.P.  §726]  pro^dding  for  but  one 
form  of  action  to  recover  any  del)t  or  enforce  any 
right  secured  by  a  mortgage  was  enacted  to  pro- 
mote the  public  welfare  l>y  protecting  debtors 
from  oppression.  It  must  be  construed  as  declar- 
ing public  policy  of  the  state  and  cannot  be 
waived  by  contract.  A  prorision  in  a  trust  deed 
waiving  the  benefit  of  this  pro^n^sion  is  incon- 
sistent ^rith  the  purpose  of  the  entire  instrument 
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and  attempts  to  destroy  its  legal  effect  as  a  trust 
deed.  .  .  .  This  general  understanding  is  now 
incorporated  in  a  statute  [CC  §2953]  that  j)ro- 
vides  that  an  express  agreement  whereby  a  bor- 
rower, at  the  tune  of  or  in  comiection  with  the 
making  or  renewing  of  any  loan  seciu-ed  by  a 
trust  deed,  mortgage,  or  other  instrmnent  creat- 
ing a  lien  on  real  X3roperty,  agrees  to  waive  the 
rights  or  privileges  conferred  on  him  by  various 
code  sections,  including  the  one  mider  considera- 
tion, is  void  and  of  no  effect." 

Accordingly,  when  the  Appellee  failed  to  bring  an 
action  on  the  indebtedness  within  sixty  days  f  ollo\^ijig 
demand  by  Appellants  that  it  do  so,  the  Appellants 
were  discharged  from  all  liability  thereon. 


B.     APPELLEE  IS  ESTOPPED  FROM  BRINGING 
THIS  ACTION  BECAUSE  OF  LACHES 

Appellants  specially  pleaded  the  defense  of  laches 
in  their  Amended  Answer  (CTR  63,  64).  Laches  has 
been  defined  as  an  inexcusable  delay  in  asserting  a 
right,  and  entails  (1)  an  unreasonable  delaj'  and  (2) 
prejudice  to  the  defendant. 

Tovrea  Land  and  Cattle  Companij  v.  Linsen- 

ineijer,  100  Ariz.  107,  412  P.2d  47,  64; 
Barr  v.  PetzhoU,  11  Ariz.  399,  273  P.2d  161, 

165; 
Price  V.  Sunfi,eld,  57  Ariz.  142,  112  P.2d  210, 

212; 
Hamud  v.  Haivthorne,  52  C.2d  78; 


King  v.  Los  Angeles  County  Fair  Assn.,  70  CA 

2d  592,  596; 
30A  Corpus  Juris  Secundiun,  ''Equity",  §§112 

et  seq. ; 
Witkin,     California     Procedure,     ''Pleading", 

§490; 
Witkin,  Summary  of  California  Law,  "Equity", 

§§  12,  13. 

In  Barr,  supra,  the  Arizona  Supreme  Court  stated  at 

p.  165: 

"This  Court  recognizes  as  meritorious  the  defense 
of  laches.  The  general  rule  is  that  a  plaintiff 
must  exercise  diligence  and  avoid  mireasonable 
delay  in  prosecuting  an  action.  The  reason  for 
this  rule  is  that  unreasonable  delay  and  lack  of 
diligence  either  e^^dence  an  abandonment  by  the 
plaintiff  of  his  claim  or  else  prejudice  in  some 
way  the  defense  against  such  claim." 

Laches  may  bar  relief  in  equity  iiTespective  of 
whether  the  Statute  of  Limitations  has  run  on  the  ac- 
tion at  law. 

Alger  v.  Brighter  Days  Mining  Corp.,  63  Ariz. 
135,  160  P.2d  346,  352. 

In  Alger,  supra,  the  Court  held  that  a  minority 
stockholder  was  guilty  of  laches  though  the  suit  was 
brought  after  three  years  and  within  the  Statute  of 
Limitations  because  of  prejudice  to  the  defendant 
corporation  stating  at  pp.  349  and  352 : 

"Plaintiffs  stood  by  and  refrained  for  more  than 
three  years  before  any  legal  action  was  com- 
menced by  them  during  which  period  large  sums 
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of  money  had  been  expended  upon  the  property 
by  Brighter  Days,  and  numerous  persons  had 
purchased  stock  in  the  new  company." 

*     *     * 

''It  is  well  settled  that  a  minority  stockholder 
may  lose  his  right  to  sue  or  defend  on  behalf  of 
the  corporation  if  imreasonably  delaying,  mth 
knowledge  of  the  facts,  to  bring  suit." 

In  King,  supra,  a  delay  of  two  years  was  sufficient  to 
justify  a  refusal  to  set  aside  a  transfer  of  assets  of  a 
nonprofit  corporation.  Aiid  in  Hamud,  supra,  plaintiff 
mortgagors  gave  a  quitclaim  deed  to  pennit  sti-ict 
foreclosure  on  default,  and  then  after  5  years  sought 
to  have  the  deed  declared  a  mortgage.  The  Coui-t 
denied  relief  because  they  had  waited  too  long  and 
there  had  been  a  change  in  the  circumstances  (interest 
of  oil  company  in  property)  in  the  meantime. 

On  this  Appeal  the  following  facts  must  be  accepted 
as  true:  The  Appellee  wilfully  delayed  filing  its  ac- 
tion for  approximately  five  (5)  years  and  three  (3) 
months  during  which  time  the  security  for  the  note 
greatly  dimmished,  causing  Appellants  irreparable 
harm.  [See  Appellants'  Amended  Answer,  CTR  63-64; 
Complaint,  First  Cause  of  Action,  Para.  IX,  CTR  5, 
Clerk's  Docket  Entries  CTR  77,  and  pages  6  and  7  of 
this  Brief,  supra.]  Accordingly,  if  these  facts  are  so, 
it  is  submitted  that  this  action  is  iDarred  from  prose- 
cution by  reason  of  laches. 

Appellee  contended  below,  however,  that  the  defense 
of  laches  was  not  applicable  against  the  United  States 
as  the  result  of  any  action  or  inaction  of  its  agents  or 


11 


employees  in  an  action  of  this  sort.  But  this  applies 
only  tvhen  the  United  States  is  acting  in  its  govern- 
mental capacity.  When  it  acts  in  a  proprietary 
capacity  or  enters  into  contractual  relationships  an 
estoppel  may  he  asserted  against  it  provided  the  func- 
tions of  government  are  not  impaired  thereby. 

U.S.  V.  New  Orleans  Pac.  By.  Co.,  248  U.S. 

507; 
La  Bepublique   Francaise  v.   Saratoga  Vichy 

Spring  Co.,  191  U.S.  427; 
U.S.  V.  Bank  of  America,  D.C.  Ca].,  47  F.  Supp. 

279; 
City  of  Los  Angeles  v.  County  of  IjOs  Angeles, 

9  C.2(i  624; 
30A  Corpus  Juris  iSecundmn,  "Equity",  §114, 

and  cases  cited  in  footnote  35; 
27  American  Jurisprudence  2d  "Equity",  §156. 

In  La  Bepublique  Francaise  the  g:overnment  of  the 
French  Republic  sued  to  enjoin  use  of  the  name 
"Vichy".  The  defense  of  laches  was  asserted  on  the 
groimd  that  the  French  goveiimient  had  done  nothing; 
for  thirty  years  to  protect  its  interest  in  this  name. 
The  CouiH:  held  that  this  defense  was  app]iea:ble  to  the 
French  goveiTunent  where  they  were  acting  for  the 
protection  of  a  private  and  proprietary  interest.  Quot- 
ing from  the  Court's  opinion  at  page  438 : 

"In  such  cases  either  where  the  government  is 
suing  for  the  use  and  benefit  of  an  individual  or 
for  the  prosecution  of  a  private  and  proprietaiy, 
instead  of  a  public  or  governmental  right,  it  is 
clear  that  it  is  not  entitled  to  the  exception  of 
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nuUum  tempiis,  and  that  the  ordiiiaiy  rule  of 
laches  applies  iii  full  force."  (Cases  cited) 

And  in  U.S.  v.  BanJc  of  America,  supra,  the  United 
States  delayed  almost  2^  years  before  notifying  banks 
which  had  collected  checks  on  forged  endorsements. 
The  Coiu-t,  Judge  Roche,  entered  judgment  foi-  the 
defendant  holding  that  the  defense  of  laches  was  ap- 
plicable to  the  government  when  engaged  in  private 
commercial  activities,  stating  at  page  281: 

"Even  if  neither  of  the  foregoing  theories  were 
applicable  the  Government  might  well  be  barred 
by  its  long  delay  in  notifying  the  defendants 
after  discoveiy  of  Howlett's  fraud.  When  the 
United  States  issues  commercial  paper  it  does  so 
on  the  same  basis  as  any  individual  and  \vith  no 
special  privileges.  Cooke  et  al.  v.  United  States, 
91  U.S.  389,  398,  23  L.Ed.  237.  And  while  it  vnll 
not  be  bomid  by  the  state  statute  of  limitations, 
like  any  other  litigant  it  may  be  guilty  of  laches. 
(Cases  cited)  Laches  is  a  valid  defense  if  the 
delay  appears  to  have  prejudiced  the  defendant." 

The  case  of  United  States  v.  SummerUn,  310  U.S. 
414  cited  by  Appellee  below  (CTR  59)  involved  a 
claim  assigned  to  the  Federal  Housing  Administrator 
in  its  governmental  capacitij,  and  not  in  its  proprie- 
tary capacity.  The  right  asserted  here  however  in- 
volves the  foreclosure  of  a  mortgage  and  coRection  of 
a  note  arising  out  of  the  govermnent's  activities 
through  the  Small  Business  Administration  an  execu- 
tive agency  of  the  United  States  (CTR  2-21)  engaged 
in  the  business  of  making  loans  to  private  individuals 
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and.  corporations.  15  USC  §661 ;  First  Louisiana,  Inc., 
Corp.  V.  U.S.,  5  CA  1965,  351  F.2d  495.  These  activi- 
ties clearly  show  that  the  government  ivas  acting  here 
in  a  piivate  and  proprietary  and  not  in  a  govern- 
mental capacity,  just  as  it  and  the  French  Republic 
were  acting  in  the  cases  above  cited.  Accordingly  the 
defense  of  laches  would  be  equally  applicable  to  it  as 
to  any  individual. 


C.  APPELLANTS  HAVE  BEEN  RELEASED  FROM  THEIR  WRIT- 
TEN GUARANTY  BY  REASON  OF  APPELLEE'S  WILLFUL 
IMPAIRMENT  OF  THE  SECURITY. 

Where  a  creditor  does  an  act  or  fails  to  perform  an 
act  whereby  injury  or  loss  acciiies  to  the  surety  with- 
out his  assent,  the  surety  is  entitled  to  be  discharged. 
Roberts  v.  Security  Trust  &  Savings  Ba/nk,  196 

C.557; 
46  Cal.  Jur.  2d  256,  257,  ''Suretyship  and  Guar- 
anty". 

So  in  the  instant  case,  where  Appellee  by  its  inac- 
tion over  a  period  of  approximately  five  (5)  years 
and  three  (3)  months  willfully  pemiitted  the  security 
to  greatly  depreciate  in  value  without  the  assent  of  the 
Appellants,  the  latter  are  entitled  to  be  discharged 
from  their  written  guaranty. 

Appellee  contended  below  that  by  the  terms  of  the 
written  guaranty  Exliibit  "C"  to  the  Complaint  (CTR 
21)  Appellants  had  conferred  upon  the  Small  Busi- 
ness Administration  full  power  in  its  uncontrolled  dis- 
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eretion  and  \^-itlioiit  notice  to  them  to  deal  in  any 
maimer  with  the  seciu-ity  (CTR  57-59).  However,  this 
did  not  give  it  the  right  to  destroy  or  diminish  the 
vahie  of  the  seciu'ity  hy  any  willful  act  or  willful 
failure  to  act.  The  written  gnaranty  in  this  eoimection 
provides  as  follows  (CTR  21)  : 

'*The  obligations  of  the  midersigned  hereimder 
and  the  rights  of  SB  A  in  the  collateral,  shall  not 
be  released,  discharged,  or  in  any  way  adffected, 
...  by  reason  of  any  deterioration,  waste,  or  loss 
by  fire,  theft  or  otherwise  of  the  collateral  unless 
such  deterioration,  waste,  or  loss  he  caused  hy 
the  willful  act  or  willfid  failure  to  act  of  SB  A" 
(emphasis  supplied). 

Accordingly  by  the  very  teims  of  the  written  guar- 
anty to  which  SBA  is  bound  as  a  party,  the  Appel- 
lants have  been  released  therefrom  because  of  SBA's 
willful  destruction  of  the  securitv. 


D.     THE  PLEADINGS  RAISED  FACTUAL  ISSUES  WHICH  PRE- 
VENTED  ENTRY  OF  JUDGMENT  ON  THE  PLEADINGS. 

It  is  well  established  that  a  plaintiff  may  not  move 
for  judgment  on  the  i^leadings  where  the  Complaint 
and  Answer  raise  issues  of  fact  which  if  proved  would 
defeat  recovery. 

Caterpillar  Tractor  Co.  v.  International  Har- 
vester Co.,  CA  9,  1939,  106  F.2d  769; 
2  Moore's  Federal  Practice,  2268-2270,   Para. 
12.15  and  cases  cited  m  footnote  12. 
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In  the  instant  case  Appellee's  Complaint  (CTR 
2-21)  and  Appellants'  Amended  Answer  (CTR  63-64) 
raised  the  following  factual  issues : 

1.  Did  Appellants  make  demand  upon  Appellee  to 
bring  an  action  on  the  note  on  or  about  September 
19,  1961? 

2.  Did  Appellee  fail  to  bring  an  action  on  the  in- 
debtedness within  sixty  days  following  said  demand? 

3.  Did  Appellants  make  rex^eated  demands  on  the 
Appellee  to  exercise  its  rights  with  dispatch? 

4.  Did  Appellee  willfully  delay  bringing  its  action 
for  approxunately  five  (5)  years  and  three  (3) 
months  ? 

5.  Did  Appellee's  mllful  delay  in  bringing  its 
action  for  approxunately  five  (5)  years  and  three  (3) 
months  greatly  diminish  the  value  of  the  security  for 
the  loan  causing  irreparable  harm  to  Appellants? 

Any  or  each  of  the  foregoing  factual  issues  if 
proved  would  have  defeated  recovery  by  the  Appellee 
on  its  Complaint  as  against  these  Appellants  in  the 
light  of  the  principles  of  law  set  forth  hereinabove 
mider  headings  "A",  "B",  and  ''C".  Accordingly  the 
Judgment  entered  below  on  Appellee's  Motion  for 
Judgment  on  the  Pleadings  was  not  authorized  under 
Rule  12  (c)  of  the  Federal  Rules  of  Civil  Procedure 
and  should  be  reversed. 
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CONCLUSION 

It  is  respectfully  sul3mitted,  for  each  of  the  reasons 
hereinabove  set  forth,  that  the  judgment  entered  in 
favor  of  Appellee  and  against  Appellants  be  reversed 
and  the  action  remanded  for  fui'ther  proceedings  in 
the  District  Coui't. 

Dated,  San  Francisco,  California, 
Februaiy  6,  1967. 

Respectfully  submitted, 
Arthur  H.  Tibbits, 
Mesch,  Marqvez  &  Rothschild, 
By  Arthur  H.  Tibbits, 
Attorneys  for  Appellants  Johnny  R. 
Austad  and  Dorothy  Austad,  his 
wife. 
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of  this  brief,  I  have  examined  Rules  18  and  19  of  the 
United  States  Coui't  of  Appeals  for  the  Ninth  Cir- 
cuit, and  that,  in  my  opinion,  the  foregoing  brief  is 
ill  full  compliance  with  those  rules. 

Arthur  H.  Tibbits, 
Attorney  for  Appellants. 
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JURISDICTIONAL  STATEMENT 

This  action  v/as  brought  by  the  United  States  to  fore- 
close a  rnortgage  I'leld  by  the  Small  Business  Administration 
on  certain  property  of  the  Austad  Steel  Co.,  and  for  a 
deficiency  judgm.ent  on  the  note  secured  thereby  against 
the  Company  and  against  the  appellants  as  guarantors. 
The  jurisdi'-'tlon  of  the  district  court  vjas  invoked  under 
28  U.S.C.  13^5-   Final  judgment  granting  the  requested 
relief  vias  entered  on  January  11,  1966.   Appellants  filed 


a  timely  notice  of  appeal  (R.  97) •  _1/  The  jurisdiction 
of  this  Court  is  based  en  28  U.a.C.  I29I. 

COUNTERSTATEMENT  OF  THE  CASE 

In  Deceinber,  I95S5  the  Austad  Steel  Co.,  Inc.  (here- 
inafter referred  to  as  "the  company")  borrov;ed  $250,000.00 
from  the  Small  Business  Administration  (SBA),  an  agency  of 
the  United  States  Government.   In  return  for  that  sum,  the 
company,  by  its  president  and  Secretary-Treasurer,  appellants 
herein,  executed  a  note  for  that  amount  (R.  12-13).   That 
note  was  executed  on  S3A  printed  form.  No.  1^7,  and  provided, 
as  here  relevant  (R.  12-13); 

The  security  rights  of  Payee  and  its  assigns 
hereunder  shall  not  be  impaired  by  *  ^  ■'^  any  in- 
dulgence, including  but  not  limited  to  (a)  any 
renewal,  extension,  or  modification  which  Payee 
may  grant  with  respect  to  the  Indebtedness  or 
any  part  thereof,  or  (b)  aiiy  surrender,  compro- 
mise, release,  renev/al,  extension,  exchange,  or 
substitution  v;hich  Payee  may  grant  in  respect  of 
the  Collateral,  or  (c)  any  indulgence  granted  in 
respect  of  any  endorser,  guarantor,  or  surety. 

In  addition,  the  SBA  received  as  security  a  mortgage  01 
certain  real  property  of  the  company  (R.  1^-20),  and  also  a 
individual  unconditional  guaranty  of  payment  by  the  Austads 
appellants  herein  (R.  21).   That  guaranty  of  the  company's 
debt  to  SBA  was  executed,  as  required  by  SBA  practices,  on 
SBA  printed  form  No.  1^8,  and  provided  that: 

_!/   "R  '   citations  are  to  the  Transcript  of  Record 

prepared  by  the  clerk. 
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The  undersigned  hereby  grants  to  SBA  full 
pov/er,  in  its  uncontrolled  discretion  and  with- 
out notice  to  the  undersigned,  but  subject  to 
the  provisions  of  any  agreement  between  the 
Debtor  or  any  other  party  and  SBA  at  the  time 
in  force,  to  deal  in  any  manner  v/ith  the  Lia- 
bilities and  the  collateral,  including,  but 
without  limiting  the  generality  of  the  fore- 
going, the  following  powers: 

(a)  To  modif/  or  othervjise  change 
any  terms  of  all  or  any  part 
of  the  Liabilities  2_/   or  the 
rate  of  interest  thereon  (but 
not  to  increase  the  principal 
amount  of  the  note  of  the  Debtor 
to  SBA) ,  to  grant  any  extension 
or  renewal  thereof  and  any  other 
indulgence  with  respect  thereto, 
and  to  effect  any  release,  com- 
promise or  settlement  with  res- 
pect thereto; 

(b)  To  enter  into  any  agreement  of 
forbearance  v/ith  respect  to  all 
or  any  part  of  the  Liabilities, 
or  with  respect  to  all  or  any 
part  of  the  collateral  and  to 
change  the  terms  of  any  such 
agreement; 

(c)  To  forbear  from  calling  for  addi- 
tional collateral  to  secure  any  of 
the  Liabilities  or  to  secure  any 
obligation  comprised  in  the  col- 
lateral; 

(d)  To  consent  to  the  substitution, 
exchange,  or  release  of  all  of 

any  part  of  the  collateral,  whether 
or  not  the  collateral,  if  any,  re- 
ceived by  SBA,  upon  any  such  sub- 
stitution, exchange,  or  release 
shall  be  of  the  same  or  of  a  differ- 
ent character  or  value  than  the 
collateral  surrendered  by  SBA; 


/   The  term  "Liabilities"  is  defined  in  the  guaranty  as 
he  note,  the  interest  thereon,  and  all  other  sums  paya- 
le  with  respect  thereto. 
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(e)   In  the  event  of  the  nonpayment  v;hen 

due^  v/hether  by  acceleration  or  other- 
wise,  of  any  of  the  Liabilities^  or  in 
the  event  of  default  in  the  performance 
of  any  obligation  comprised  in  the 
collateral,  to  realize  on  the  collateral 
or  any  part  thereof ,  as  a  vjhole  or  in 
such  parcels  or  subdivided  interests 
as  SBA  may  elect ,  *  -^  -^^^  or  by  fore- 
closure or  otherwise,  or  to  forbear 
from  realizing  thereon,  all  as  SBA  in 
its  uncontrolled  discretion  may  deem 
proper,  and  to  purchase  all  or  any  part 
of  the  collateral  for  its  ovm  account 
at  any  such  sale  or  foreclosure,  such 
powers  to  be  exercised  only  to  the  ex- 
tent permitted  by  law. 

The  obligations  of  the  undersigned  hereunder  shall 
not  be  released,  discharged  or  in  any  way  affected, 
nor  shall  the  undersigned  have  any  rights  or  re- 
cou"'^se  against  SBA,  by  reason  of  any  action  SBA  may 
take  or  omit  to  talie  under  tfe  foregoing  povjers. 

In  case  the  Debtor  shall  fail  to  pay  all  or  any 
part  of  the  Liabilities  v/hen  due,  whether  by  accelera- 
tion or  otherwise,  according  to  the  terms  of  said 
note,  the  undersigned,  immediately  upon  the  written 
demand  of  SBA,  will  pay  to  SBA  the  amount  due  and  un- 
paid by  the  Debtor  as  aforesaid,  in  like  manner  as 
if  such  amount  constituted  the  direct  and  primary 
obligation  of  the  undersigned.   SBA  shall  not  be  re- 
quired, prior  to  any  such  demand  on,  or  payment  by, 
the  undersigned,  to  mal^e  any  demand  upon  or  pursue 
or  exhaust  any  of  its  rights  or  remedies  against 
the  Debtor  or  others  vjith  respect  to  the  payment 
of  any  of  the  Liabilities,  or  to  pursue  or  exhaust 
any  of  its  rights  or  remedies  with  respect  to  any 
par'G  of  the  collateral.   The  undersigned  shall  have 
no  right  of  subrogation  whatsoever  with  respect  to 
the  Liabilities  or  the  collateral  unless  and  until 
SBA  shall  have  received  full  payment  of  all  the 
Liabilities  . 

The  obligations  of  the  undersigned  hereunder  -^  -J^  ■5<- 
shall  not  be  released,  discharged  or  in  any  'way 
affected,  nor  shall  the  undersigned  have  any  rights 
against  SBA  *  *  *   by  reason  of  the  fact  that  the 
value  of  any  of  the  collateral,  or  the  financial 
condition  of  the  Debtor  -5^  ^-  *  may  have  changed  or 
.•:ay  hereafter  change;  nor  by  reason  of  any  deteriora- 
tion,  vjaste,  or  loss  by  fire,  theft,  or  otherwise 
of  any  of  the  collateral  unless  such  deterioration, 
vjaste,  or  loss  be  caused  by  the  willful  act  or 
willful  failure  to  act  of  SBA.  (Emphasis  supplied). 


On  December  10,  1964,  a  complaint  xms  filed  by  the 
United  States  in  the  United  States  District  Court  for 
the  District  of  Arizona  (R.  2-10,  77)  alleging,  inter 
alia,  the  above  facts,  as  well  as  the  default  by  the 
mortgagor.   The  Government  sought  a  decree  of  foreclosure 
of  the  niortgage  against  the  company,  and  a  deficiency 
judgment  against  both  tiie  company  and  t'ue  Austads  as 
guarantors  (R.  10-11). 

The  Austads,  in  their  amended  ansx^fer  (R.  63-64),  _3/ 
admitted  all  the  above  facts,  but  asserted  as  affirmative 
defenses  (1)  that  the  United  States  failed  to  bring  an 
action  on  the  indebtedness  v;ithin  sixty  days  after  demand 
by  defendants  to  do  so  (R.  65),  (2)  that  the  United  States 
vjas  estopped  by  its  "unconscionable"  and  "willful"  delay 
in  bringing  this  action  to  recover  on  the  guarantee  (R. 
63-64),  (3)  that  the  United  States  was  "guilty  of  laches 
v/hich  bar  it  from  recovery"  against  the  Austads  on  the 
guarantee  (R.  64)  and  (4)  that  the  Austads  were  released 
under  the  guarsuitoe  agreement  tythe  United  States  "re- 
peatedly waiving  principal  payments  vjhen  due  and  accepting 
interest  only  on  the  obligation" (R.  64).  4/ 

3/   The  Austads  had  left  Arizona,  and  it  was  necessary 
To  obtain  service  on  them  in  California  (R.  99) •   Other 
defendants  v;ere  served  in  California  and  Texas  as  well 
as  Arizona  (R.  99) . 

_4/   Appellants  do  not  argue  this  defence  to  thir  Court, 
and  it  is  not  further  discussed. 
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Tne  uni  L;ea  i^tates  then   raoved  lor  judgment  on  the 
pleadingG  (R.  57),  asserting  that  it  v/as  entitled  to 
judgment  as  a  matter  of  lav;  on  the  admitted  facts  in ■ 
the  pleadings.   This  motion  v;as  resisted  by  the  Austads 
(R.  65-67).   By  minute  entry  of  August  2,    I965  (set 
forth  on  an  unnumbered  page  of  the  Record  following 
R.  Gj) ,    the  district  court  determined  that  the  govern- 
ment: 's  motion  should  be  granted. 

On  January  11,  1966  the  court  entered  a  final  judg- 
ment and  a  decree  of  foreclosure  (R.  84-92).   As  here 
relevant,  judgment  v.'as  entered  against  the  Austads  for 
$213,092.50  (R.  87-88).  5/  From  that  judgment  the  Austads 
have  appealed. 

ARGULIENT 
INTRODUCTION 

The  Austads  unconditionally  guaranteed  payment  of  the 
note  of  the  company  which  they  controlled  in  order  to  ob- 
tain a  loan  from  S3A.   Both  the  note  and  the  guaranty  were 
e::ecuted  on  the  required  printed  SBA  forms  used  nationwide 
for  this  purpose.   How  that  the  loan  is  in  de-'^ault,  they 
attempt  to  avoid  or  delay  enforcement  of  their  obligation 
by  asserting  that  the  government's  exercise  of  the  rights 
specifically  given  it  by  appellants  in  the  guaranty  agree- 
ment in  order  to  obtain  the  loan  for  their  company  somehow 
released  them  from  their  obligation. 

5/   That  amount  to  be  reduced  by  the  proceeds  from  the 
"Foreclosure  sale. 
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We  shovj  that  the  rights  of  the  parties  under  the 
printed  notes  and  guaranties  utilized  by  SBA  in  its 
nationvjide  program  arc  governed  by  federal  lavj  v;hich 
excludes  state  rules  v;hich  are  inconsistent  therev/ith. 
The  federal  rule  in  this  case  is  that  set  forth  in  the 
printed  note  and  guaranty.   VJe  then  shovi   that  the  de- 
fenses which  appellants  assert  have  all  been  v;aived 
by  them  for  their  own  economic  benefit ,  and  may  not 
be  raised  here  to  defeat  recovery. 

I.   FEDERAL  LAvJ  GO"^/ERITS  THE  CONSTRUCTION 
0?  THIS  CONTRi\CT  OF  GUARANTY  AND  COM- 
PELS A  UT'TIEORM  INTERPRETATION. 

A.   The  Paramount  Federal  Interest  In 
The  Integrity  of  the  Nationv/ide 
Program  Of  Assistance  To  Small 
Business  Com.pels  Initial  Reference 
To  Federal  Lav;. 

It  is  by  nov;  vicll   settled  that  Congress  has  by  the 

Rules  of  Decision  Act,  28  U.S.C.  I652,  provided  for  the 

application  of  federal  lav/  to  questions  of  federal  rights 

and  liabilities  arising  from  large-scale  federal  programs 

and  transactions.  6/     The  Supreme  Court  has  held  that  one 

of  the  m.ain  purposes  of  that  Act  and  Article  VI ,  clause  2 

of  the  Constitution  (the  Supremacy  clause)  "was  to  avoid 

6/       28  U.S.C.  1652  provides  as  follovjs: 

The  lavjs  of  the  several  states,  except 
v/hero  the  Constitution  or  treaties  of  the 
United  States  or  Acts  of  Congress  othervjise 
require  or  provide ,  shall  be  regarded  as 
rules  of  decision  in  civil  actions  in  the 
courts  of  the  United  States,  in  cases  v;hcre 
they  apply.   [Emphasis  supplied.] 
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tho  introduction  of  disparities ^  confusions  and  conflicts 
v/hich  v;ould  follov;  if  the  Government's  general  authority 
vjere  subject  to  local  controls"  through  application  of 
state  lav;.   United  States  v.  Allegheny  County,  322  U.S. 
174,  183. 

In  a  long  line  of  decisions,  the  Supreme  Court  has 
made  it  clear  that  the  paramount  federal  interest  in 
matters  arising  out  of  nationv/ide  government  programs 
and  vast  federal  transactions  compels  the  application 
of  federal  lav;.  7/ 

Thus,  federal  rather  than  state  lav/  has  been  applied 
to  ascertain  tho  liability  of  the  maker  of  accommodation 
paper  to  a  federal  corporation  insuring  the  holder's  de- 
posits (D'Qench  Duhme  &;  Co.  v.  Federal  Deposit  Ins.  Corp., 
315  U.S.  4-^7);  to  decide  the  extent  of  the  obligation  of 
the  guarantor  of  a  forged  endorsement  on  a  chock  drav;n  by 
the  United  States  (Clearfield  Trust  Co.  v.  United  States, 
318  U.S.  363);  to  determine  v/hether  particular  machinery 
v;as  the  property  of  the  United  States  or  its  private  con- 
tractor for  purposes  of  imposing  state  property  taxes 
(United  States  v.  Allegheny  County,  322  U.S.  17-'!-)^  to 
determine  tho  obligation  of  an  endorser  of  a  government 
check  (National  Motropolitan  Ban]:  v.  United  States,  323 

7/   ^-g-j  Clearfield  Trust  Co.  v.  United  States,  318  U.S. 
"^63,  jfSb;  United  States  v.  ATTeghcny"  County ,  322  U.S.  174, 
181-83;  United  States  v.  Standard  Oil  Co.,  332  U.S.  301, 
306. 
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J.S.  45^0^  '^^   adjudicate  a  third-party  tortToasor's  responsi- 
bility for  daT.ages  suffered  by  the  United  States  as  a  result 
31  an  injury  inflicted  upon  a  serviceraan  (United  States  v. 
■tandard  Oil  Co. ,  332  U.S.  301);  to  decide  v/hether  a  liqui- 
iated  dar.age  clause  in  a  government  procurement  contract 
;as  enforceable  (Priebe  g:  Sons  v.  United  States^  332  U.S. 
I-O7);  to  interpret  the  nature  of  the  rights  and  obligations 
ireated  by  bonds  issued  by  the  government.   (Bank  of  America 
I.T.  ":  S.A.  V.  Parnell,  352  U.S.  29)  j  to  the  interpretation 
)f  a  lease  to  i;hich  an  agency  of  the  United  States  v/as  a 
)arty  (United  States  v.  93.970  Acres,  36O  U.S.  32c);  to 
lettle  the  obligation  of  the  Veterans'  Administration  after 
Icfault  ujider  mortgages  it  had  guaranteed  (United  States  v. 
Ihimer .,  3^7  U.S.  37^0  i  ^'"^"^  '^o  ^"i^''  "^^^   ov/ncrship  of  United 
■tates  savings  bonds  after  the  death  of  one  o'.:   the  co- 
jv/ners  (Free  v.  Bl.and ,  369  U.S.  663). 

This  Court  has  consistently  applied  that  principle  as 
;ell .   For  e::ample,  in  this  Court's  decision  in  United 
■tates  V.  Viev;  Court  Garden  Apartments, ,  268  F.  2d  38O,  3C2 
C./..  9),  certiorari  denied,  3^1  U.S.  88^,  it  vjas  stated: 

[■■J]e  do  find  it  to  be  clear  that  the 
source  of  the  lav;  governing  the  rela- 
tions between  the  United  States  and 
the  parties  to  the  mortgage  here  in- 
volved is  federal. 

?he  rule  there  set  forth  has  been  consistently  follov/ed  by 
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this  Court  Q/,    as  vjell  as  by  the  other  Courts  of  Appeals .£/ 

For_5  as  the  Supreme  Court  said  in  United  States  v.  Allegheny 

County,  322  U.S.  at  I83: 

the  validity  and  construction  of  contracts 
through  vjhich  the  United  States  is  exer- 
cising its  constitutional  functions,  their 
consequences  on  the  ri!T;hts  and  obligations 
of  the  parties,  the  titles  or  liens  v/hich 
they  create  or  permit,  all  present  questions 
of  federal  law  not  controlled  by  the  law  of 
any  state. 

Thus  it  is  plain  that  the  SBA  guaranty  form  l48  must  be 

interpreted  by  the  use  of  federal  lav/.  As  we  now  show, 

the  federal  law  requires  a  uniform  rule  rather  than  the 

adoption  of  varying  state  rules. 

B.   The  Effective  Administration  of  the  Federal 
Program  of  Aid  to  Small  Business  Requires 
the  Application  of  A  Uniform  Rule  Rather 
Than  the  Adoption  of  Local  Rules  as  the 
Federal  Rule. 

The  determination  that  federal  lav/  governs  an  issue 

arising  under  a  nationv/ide  program  usually  requires  the 

6/   Liebman  v.  United  States,  153  F.  2d  350,  352  (C.A.  9); 
United  States  v.  Mathews,  244  F.  2d  626,  628  (C.A.  9); 
McIOiight  V.  United  States,  259  F.  2d  5^0  (C.A.  9);   Bumb  v. 
United  States,  27b  F.  2d  729  (C.A,  9);  American  Pipe  Ec 
Steel  Corp.  v.  Firestone  Tire  &  Rubber  Co.,  292  F.  2d  bhO , 
b44  (C.A.  9);  United  States  v.  Queen '  s""^urt  Apartments, 
Inc.,  296  F.  2d  534  (C.A.  9);  Woodbury  v.  United  States, 
313  P-  2d  291  (C.A.  9);   Clark  Investment  Co.  v.  United 
States,  364  F.  2d  7  (C.A.  9) . 

9./  E.£.,  American  Auto  Insurance  Co.  v.  United  States, 
269  F.  2d  40b,  40b  (C.A.  1);  PenagarlFano  v.  Allen  Corp., 
267  F.  2d  550  (C.A.  1);  United  States  v.  LeRoy  Dyal  Co., 
186  F.  2d  460  (C.A.  3);  Seabrook  Farm  v.  C.C.C.,  20b  F.  2d 
93  (C.A.  3);  American  Houses  v.  Schne'ider,  211  F.  2d  88I 
(C.A.  3);  United  States  v.  Tlower  Manor,  Inc.,  344  F.  2d 
958  (C.A.  3)j  R.P.  Farnsworth  &  Co.  v.  ElecTrical  Supply 
Co.,  112  F.  2d  150,  154  (C.A.  5).  rehearing  denied  1 

(Continued) 

-  10  - 


iLpplicSrtion  oi    a   uniform   rule   rather  than  the   adoption  of 

brinciplos   of   local   lavj  as   the   federal   rule.      For   the   adoption 

bf  local   lavj  tends   to   defeat   the   very  purpose   of   the    supre- 

! 

hacy  clause  of  the  Rules  of  Decision  Act  --  the  avoidance  of 

'disparities^  confusions  and  conflicts"  follov/ing  from  the 
application  of  varied  state  lav;  rules.   See  United  States 
/.  Alfegheny  County,  322  U.S.  174,  I83 . 

The  chief  consideration  upon  x-zhich  turns  the  determina- 
|;ion  of  vjhether  a  uniform  rule  or  local  lav;  is  ultimately  to 
06  applied  as  the  federal  law  is  the  need  for  uniformity  of 
administration.   Thus,  in  the  Clearfield  Trust  decision, 
s up r a ,  the  Supreme  Court  declared  that  except  for  the  "occasional" 
instances  in  which  there  is  no  compelling  need  for  uniformity, 
federal  lavj  must 'be  applied  to  assure  the  uniform  administra- 
tion of  the  nationx7ide  federal  program  or  activity  involved 
(318  U.S.  at  367): 

In  our  choice  of  the  applicable  federal  rule 
we  have  occasionally  selected  state  law.   See 
Royal  Indemnity  Co.  v.  United  States ,  supra,  [313 
U.S.  289,  296-297].   But  reasons  i^hich  m.ay  make 
state  lav:  at  times  the  appropriate  federal  rule 
are  singularly  inappropriate  here.   The  issuance 
of  commercial  paper  by  the  United  States  is  on 
a  vast  scale  and  transactions  in  that  paper 
from  issuance  to  paymient  will  commonly  occur 
in  several  states.   The  application  of  state 
lav/,  even  vjithout  the  conflict  of  lavjs  rules 
of  the  forum,  v/ould  subject  the  rights  and 
duties  of  the  United  States  to  exceptional  un- 
certainty.  It  vjould  lead  to  great  diversity 

9/   (Continued)  F.  2d  111,  certiorari  denied,  31I  U.S.  700; 
United  States  v.  Sylacauga  Properties,  Inc.,  323  F.  2d  487, 
491  fC.A.  3);  United  States  v.  Taylor,  333  F-  2d  633.  637- 
638  (C.A.  5);  United  States  v.  Helz,  3l4  F.  2d  301,  303 
(C.A.  6);    United  States  v.  Starhs,  239  F.  2d  544  (C.A.  7); 
United  States  v.  HcCabe  Co.,  261  F.  2d  539  (C.A.  8);  United 
States  V.  Chester  Park  Apts . ,  Inc.,  332  F.  2d  1,  3-4  (C.A. 
c);   certiorari  denied  379  U.S.  901;  Southvjest  Engineering 
Co.  V.  United  States,  3^1-1  F.  2d  998,  1000  (C.A.  S);  certiorari 
denied  362  U.S.  c319;  Southwest  Engine  Co.  v.  United  States, 
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in  results  by  making  identical  transactions 
subject  to  the  vagaries  of  the  lav7s  of  the 
several  states.   The  desirability  of  a  uni- 
form rule  is  plain.  •*  *  *. 


1.   The  SBA  Program 

The  SBA  program  clearly  requires  a  uniform  federal 
rule  for  the  interpretation  of  contracts  of  guaranty  of 
this  nature.   The  lending  authority  conferred  upon  SBA 
by  the  Small  Business  Act  of  1953  10/  is  part  of  a  large- 
scale  ^  nationv/ide  congressional  program  for  the  assistance 
and  protection  oT  the  country's  small  business  concerns. 

In  creating  the  SBA  in  1953 ^  Congress  expressly  noted 
that  the  security  and  economic  v/ell-being  of  the  Nation  de- 
pended on  the  development  and  encouragement  of  small  busi- 
ness enterprise.   Sec.  202,  6?  Stat.  232;  15  U.S.C.  63I. 
The  SBA  v;as  created  to  assist  small  business  conerns  vfaen 
such  concerns  were  unable  to  obtain  financial  assistance 
at  reasonable  rates  from  normal  financial  sources.   Indeed, 
while  the  SBA  is  empowered  to  make  loans  to  small  business 
concerns  either  for  designated  capital  expenditures  or  for 
specified  types  of  \-Jorking  capital,  15  U.S.C.  636(a),  it 
may  not  extend  such  financial  as  si stance  unless  such  assis- 
tance is  not  available  elsev/here  on  reasonable  terms.   15 
U.S.C.  636(a)(1).   Although  the  SBA  is  to  make  loans  which 

10/  After  several  amendments,  not  here  relevant,  the  Act 
was  re-enacted  in  1958,  72  Stat.  384,  15  U.S.C.  63I-651. 
All  U.S.  Code  references  are  for  convenience  given  to  the 
current  edition  of  the  code. 
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are  not  corarriercially  available,  and  thus  perhaps  not  as 
well  secured  as  vjould  bo  the  case  for  a  corrmiercial  loan,  11/ 
Congress  has  required  the  SBA  to  take  such  security  "as 
reasonably  to  assure  repayment."'  15  U.S.C.  636(a)(7). 
Thus  the  SBA  vzas  created  by  Congress  in  order  to  fill  a 
need  vjhich  ordinary  coraiYiercial  sources  could  not  supply , 
but  v;as  directed  to  safeguard  the  taxpayers'  money  as 
v;ell  as  possible  consistent  vjith  its  intended  function. 
In  order  to  accomplish  that  beneficent  purpose,  SBA  uti- 
lizes a  series  of  printed  forms  throughout  the  country,  for 
its  transactions,  so  that  it  may  obtain  both  speed  and  cer- 
tainty in  its  program. 

2.   The  Facts  of  This  Case. 

In  this  instance,  the  facts  of  the  case  demonstrate 
the  need  for  a  uniform  rule.   The  guaranty  was  executed  on 
SBi\.  Form  No.  1^6,  a  printed  form  in  use  nationwide  by 
guarantors  ujnder  the  extensive  SBA  program.  12/  The  mobility 

11/  VJere  the  loan  to  be  secured  as  adequately  as  v/ould  be 
commercially  demanded,  the  assistance  v/ould  be  available 
commercially,  and  the  SBA  could  not  make  the  loan.   I5 

U.S.C.  636(a)(1) . 

12/  SBA  uses  three  such  printed  guaranty  forms  -  Nos . 
ITTS,  1^1-8a,  and  148b  -  in  order  to  reflect  the  varying 
participation  possible  in  making  the  loans. 
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of  those  affected  by  the  SBA  notes  (vjhich  are  also  on  a 
printed  form)  and  guarantees  in  most  cases  is  shovm  by  the 
fact  that  the  Austads  could  not  be  found  in  Arizona  at  the 
time  of  suit,  and  had  to  be  reached  in  California,  v/hile     I 
creditors  v/ere  as  far  avjay  as  Texas.   In  many  cases,  of 
course,  the  principal  does  business  in  several  jurisdictions, 
and  the  guarantors  may  be  found  in  an  even  greater  number 
of  jurisdictions  for  service.   No  purpose  v/ould  be  served 
by  leaving  the  interpretation  of  a  guaranty  to  the  choice 
of  lav/  rules  of  the  state  in  v/hich  service  is  finally  ob- 
tained.  Kor  V70uld  there  be  any  purpose  in  having  50  possi- 
ble interpretations  of  a  uniform  federal  form  utilized  to 
secure  federal  monies  paid  out  under  constitutional  and 
statutory  authority. 

For  these  reasons,  under  federal  law  a  uniform  federal 
rule  must  be  adopted  for  the  interpretation  of  the  rights 
and  liabilities  of  parties  to  this  uniform,  widely  utilized, 
federal  contract.  13/  Clearfield  Trust  Co.  v.  United  States, 
318  U.S.  363.  367;  Free  v.  Bland,  369  U.S.  663,  668;  United 
.  States  V.  View  Court  Garden  Apartments,  Inc.,  268  F.  2d  38O, 
382  (C.A.  9)  certiorari  denied,  36I  U.S.  884;  Clark  Invest- 
ment Co.  V.  United  States,  364  F.  2d  7^  9j  United  States  v. 

13/  The  precedent  set  by  this  Court  in  Bumb  v.  United  States, 
"TfS   F.  2d  729  (C.A.  9)  in  determining  that  federal  law  adopts 
state  law  in  some  instances  as  to  the  acquisition  of  various 
right  against  others  has  recently  been  follov/ed  by  the  Supreme 
Court  in  United  States  v.  Yazell,  382  UJ^  34l.   As  this  Court 
has  pointed  out  in  Clark  Investment  Co.  v.  United  States,  364 
P.  2d  7 i    9  (C.A.  9) J  however,  Yazell  docs  not  apply  to  a  case 
such  as  this  v/here  a  single,  nationv/ide,  form  must  be  inter- 
preted.  See  also  United  States  v.  Carson,  372  F.  2d  429 
(C.A.  6). 


Chester  Park  Apart:nents ,    Inc.,    332   r^.    2d   1    (C.A.    8),    certiorari 

denied  379  U.S.   901. 

There  v;ould  be  no  purpose  served  by  adopting  state  lav; 

for  the  interpretation  of  "a  nationv/ide  act  of  the  Federal 

Governnient,  er;ianating  in  a  single  form  from  a  single  source/' 

lunlted  States  v.  Yazell,  382  U.S.  3^1,  3^8,    especially  v/hen 

ithere  could  be  no  individual  negotiation  as  to  the  termsof 

the  printed  guarantees.   See  United  States  v.  Vievj  Court 

Garden  Apartments j  Inc.,  268  F.  2d  380  (C.A.  9)^  certiorari 

denied  J  361  U.S.  884 ,  cited  vjith  approval  in  Yazell,  supra. 

II.   THE  UNIFORM  FEDERAL  LAU  TO  BE  APPLIED 
TO  THIS  GUAMNTY  IN  NATIONVJIDS  USE 
PRECLUDES  THE  ASSERTION  OF  THE  DEFENSES 
VJHICH  APPELLANTS  NOW  SEEK  TO  RAISE. 

In  their  brief  to  this  Court,  appellants  raise  three 

defenses  to  this  action  to  enforce  their  unconditional  guaranty 

of  paym.ent .   The  short  of  the  matter  is  that  each  of  these 

defenses,  if  they  be  defenses  to  such  a  guaranty,  v;hich  is 

doubtful,  v;as  specifically  uaived  in  the  guaranty  itself. 

Federal  ].ax7,  in  comjnon  v;ith  the  general  com.mon  lav/,  allov/s 

such  xmivers,  as  v;e  shov;  belovj. 

A.   The  Defense  of  Failure  of  SBA  to  Sue 
On  Demand  Has  Waived  By  The  Appellants 
By  the  Terms  of  Their  Guaranty . 

Appellants  contend  that  they  v/ere  released  from  their 
unconditional  guaranty  of  payment  by  the  failure  of  SBA  to 
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bring  suit  x\Tithin  60  days  after  demand;  14/  as  required  by 

Arizona  Rev.  Stat.  §§  12-l64l,  12-1646.   The  short  answer 

to  this,  of  course,  is  that  they  specifically  agreed  that: 

The  undersigned  hereby  grants  to  SBA  full 
povjer,  in  its  uncontrolled  discretion  and 
without  notice  to  the  undersigned  -^  -^  •5«- 
to  deal  in  any  manner  with  the  Liabilities 
and  the  collateral,  including  *  *  ^  the 
following  powers : 

(a)   to  modify  or  otherwise 
change  any  term.s  of  all  or  any 
part  of  the  Liabilities  *  ^  -x- 
to  grant  any  *  -^  -^  indulgence 
ivith  respect  thereto  ^   *  ^   (b) 
To  enter  into  any  agreement  of 
forbearance  with  respect  to  all 
or  any  part  of  the  Liabilities 
-X-  ^  -K-  (e)   In  the  event  of  the 
non-payment  when  due  -^  ^-  *  of 
any  of  the  Liabilities  ^  -^^  -^  to 
realize  on  the  collateral  or  any 
part  thereof  -^^  -^  -^  by  foreclosure 
or  othervjise,  or  to  forbear  from 
realizing  thereon,  all  as  SBA  in 
its  uncontrolled  discretion  may 
deem  proper  -^^^  -x-  -x-. 

The  obligations  of  the  undersigned  hereunder 
shall  not  be  released,  discharged  or  in  any 
x^ay  affected,  nor  shall  the  undersigned  have 
any  rights  or  recourse  against  SBA  by  reason 
of  any  action  SBA  may  take  or  omit  to  take 
under  the  foregoing  pov/ers . 

In  case  the  Debtor  shall  fail  to  pay  all  or 
any  part  of  the  Liabilities  when  due  -s^-  -^  * 
the  undersigned,  immediately  upon  the  written 
demand  of  SBA,  will  pay  to  SBA  the  amount  due 
and  'jjipaid  by  the  Debtor  as  aforesaid,  in  like 

ik/     For  the  purpose  of  this  discussion,  the  allegations 
"FFTat  an  effective  demand  under  Arizona  law  v;as  made  by 
plaintiff  must  be  taken  as  true,  as  a  result  of  the  pos- 
ture of  the  case.   In  fact,  there  is  considerable  ques- 
tion v;hether  suit  could  have  brought  within  the  meaning 
of  the  Arizona  statute,  since  the  property  was  involved 
in  litigation  and  the  amounts  due  v;ere  still  uncertain. 
Cf.  Prescott  Nat.  Bk.  v.  Head,  11  Ariz.  213,  90  P.  328. 

-  16  - 


r.anner  as  if  such  amount  constituted  the 
dii'ect  and  primary  obligation  of  the 
ujidersigned.   CM  shall  not  bo  required, 
prior  to  any  such  demand  on,  or  payment 
by,  the  undersigned,  to  make  any  demand 
upon  or  pursue  or  exhaust  any  of  its  rights 
or  remedies  against  the  Debtor  or  others 
v/ith  respect  to  the  payment  of  any  of  the 
Liabilities,  or  to  pursue  or  exhaust  any 
of  its  rights  or  remedies  v/ith  respect 
to  any  part  of  the  collateral. 

(R.  21). 

Thus,  in  the  contract  of  guaranty  they  executed  in 
order  to  obtain  the  GM  loan  for  their  company,  appellants 
tpive  SBA  the  pouer  to  grant  any  indulgence  to  or  enter  into 
an  agreement  of  forbearance  v/ith  the  company  and  the  povjer 
to  forbear  from,  realizing  on  the  collateral,  all  as  SBA  in 
its  discretion  should  deem  proper.  They  agreed  that  their 
oblif^ations  as  guarantors  should  not  be  affected  nor  should 
they  have  any  rights  against  SBA  by  reason  of  SBA's  exer- 

"ce  of  any  of  the  pov/ers  so  granted.  And  they  contracted 
f.at  SBA  should  not  be  required  to  pursue  or  exhaust  any 
of  its  rights  or  rom.edies  against  the  debtor  or  the  collateral 
before  proceeding  against  them  as  guarantors. 

Plainly,  then,  appellants  have  v;aived  any  right  they 
might  othorv/ise  have  had  to  require  SBA  to  bring  suit 
against  the  debtor  and  any  rights  v/hich  might  accrue  as 
a  result  of  failure  of  SBA  to  pursue  the  debtor.   Indeed, 
under  comimion  lavj,  a  creditor  loses  no  rights  against  a 
surety  or  guarantor  of  payment  merely  as  a  result  of  failure 
;  to  bring  suit.   Restatement  of  Security,  §  130.   For,  "since 
the  surety  m.ay  pay  the  claim  of  the  creditor  and  himself 
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proceed  against  the  principal  for  exoneration  in  advance  of 
payment  (§  112)^  the  creditor's  non-action  generally  affords 
no  equitable  basis  for  a  claim  of  discharge  by  the  surety." 
Id . ,    corament  (a)  .   Even  a  binding  contract  between  the  credi- 
tor and  the  principal  to  extend  the  time  of  payment j  X7hich 
V70uld  normally  discharge  the  surety^  does  not  discharge  him 
if  he  has  agreed  in  his  surety  contract  that  this  m.ay  be 
done,  as  appellants  did  here.   Restatement  of  Security,  §  129, 
comment  (b) . 

Assuming  that  appellants  did  gain  a  right  to  demand 
suit  by  SBA  as  a  result  of  the  Arizona  statutes,  hov;ever, 
that  right  v;as  clearly  v;aived  in  the  contract  of  guaranty. 
Such  a  right  is  not  rendered  non-v;aivable  as  a  matter  of 
public  policy,  for,  as  the  First  Circuit  held  long  ago  in 
a  case  on  all  fours  v;ith  this  one,  "no  reason  can  be  sugges- 
ted for  sustaining  any  such  propo.sition.  "  Continental  8: 
Commercial  Nat.  Bank  of  Chicago  v.  Cobb,  200  Fed.  511  (C.A. 
1)  .  15./  Thus  as  a  matter  of  federal  as  v;ell  as  common  law, 
the  defense  here  asserted  has  been  vjaived.   The  Cobb  case 
is  dispositive. 

B.   The  Defense  of  Laches  Is  Not  Applicable  Here. 

The  essence  of  a  defense  of  laches  is  an  unreasonable 
delay.   That  defense  is  not  applicable  here  for  tvjo  reasons. 


15/  See  also  38  C.J.S.  Guaranty  §  6l(b),  p.  122 j  Stearns, 
Law  of  Suretyship  (5th  Ed.)  §  6.33.  p.  157-15S. 
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First,  appcllantc  niiGConceive  the  application  of  this  deren?G_, 

in  thoir  atterr.pt  to  raise  it  to  defeat  an  action  at  lav;  on  an 

unconditional  guaranty  of  pa.y.Tient.   Delay  of  a  creditor  is  a 

defense  only  to  a  guarantor  of  collection j,  not  to  a  guarantor 

of  payment.   Restate'T'.ent  o"^  Security^  §  130,  see  pp.  17,  l8, 

supra.   Since  appellants  unconditionally  guaranteed  payment 
ii 
:"  tiie  debt  (R.  21),  they  cannot  hero  raise  a  defense  of 

delay.  l6/  And  even  if  such  a  defense  v;ere  othervjise  availa- 
[ble  to  them  it  is  plain  that  it  has  been  v/aived  in  the  guaranty 
For,  as  noted,  supra,  they  expressly  gave  SBA  the  pov/er,  with 
respect  to  the  debtor,  "to  grant  any  -J^-  -x-  -x-  indulgence"  and 
' "to  enter  into  any  agreement  of  forbearance";  and  v;ith  res- 
pect to  the  collateral,  "to  forbear  from  realizing  thereon, 
all  as  SBA  in  its  uncontrolled  discretion  may  deem  proper." 
And  they  agreed  that  the  exorcise  of  these  povjers  vjould  not 
release  them,  as  guarantors.  Appellants  cannot  nov;  be  heard 
to  renounce  their  ovin  contract. 

Second,  a  defense  of  laches  is  simply  not  available 
against  the  United  States.   This  suit,  as  demonstrated  above, 
is  an  attempt  to  reclaim  for  the  treasury  monies  lent  by   an 
agency  of  the  United  States  in  the  fulfillm.ent  of  a  statutory 
mandate.   Appellants'  contention  that  laches  may  apply  to 
"proprietary"  functions  of  the  government  is  mistaken  in 
conceiving  the  SBA  to  be  "proprietary",  and,  in  any  event, 
overloo!:s  controlling  authority.   For,  as  the  Supreme  Court 

16/  See  also  Stearns,  Lav;  of  Suretyship,  (5th  Ed.)  §  6.35' 
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has  stated J  Federal  Land  Bank  v.  Bismarck  Co. ,  36^  U.S. 

95.  102: 

The  argument  that  the  lending  functions  of 
the  federal  land  banks  are  proprietary 
rather  than  governmental  mj.sconceives  , 
the  nature  of  the  federal  government  with 
respect  to  every  function  v/hich  it  per- 
forms .   The  federal  government  is  one  of 
delegated  poviers^  and  from  that  it  necessarily 
follovjs  that  any  constitutional  exercise  of 
its  delegated  powers  is  governmental. 

And^  as  the  Court  said  in  ansvjer  to  a  similar  contention: 

Government  is  not  partly  public  or  partly 
private,  depending  upon  the  governmental 
pedigree  of  the  type  of  a  particular  ac- 
tivity or  the  manner  in  which  the  Govern- 
ment conducts  it. 

Federal  Crop  Insurance  Corp.  v.  Merrill,  332  U.S.  380,  383 

Thus,  in  a  case  arising  out  of  claims  on  FHA  loans,  v/liich 

is  not  distinguishable  from  this  case,  the  Court  said: 

It  is  W3ll  settled  that  the  United  States 
is  not  barred  by  state  statutes  of  limita- 
tions or  subject  to  the  defense  of  laches 
in  enforcing  its  rights. 

United  States  v.  Sum.merlin,  310  U.S.  ^1^,  4l6;  See  Board  of 

Commissioners  of  Jackson  Comity  v.  United  States,  308  U.S. 

343.  331. 

Thus,  even  if  laches  vjere  a  relevant  defense  to  a 
claim  on  a  guarantee  of  payment,  v;hich  it  is  not,  it  could 
not  apply  here.  17/ 

17/  In  1966,  Congress  passed  a  six  year  statute  of  limita- 
Tion  on  the  government's  enforcement  of  claims  generally, 
30  Stat.  304,  28  U.S.C.A.  2415.   The  delay  here  is  less  thar 
six  years.   Indeed,  by  the  terms  of  the  statute,  the  six 
year  period  does  not  begin  to  run  on  claims  vjhich  accrued 
prior  to  passage  until  July  I8,  I966.   28  U.S.C.A.  2415(g) 
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C.   The  Defense  of  VJillful  Irapairment  of 
Security  Is  Not  Available. 

The  "v.'illful  impairment  of  security"  alleged  is  speci- 
fied (Appellants'  Br.  pp.  3^  13-1^1-)  as  merely  the  delay  in 
wringing  this  suit.   Appellants,  by  this  simple  variation 
in  terminology _,  seek  to  resuscitate  the  defense  of  laches, 
which  does  not  exist  under  this  type  of  guaranty  and  vjhich 
they  have  uaived  in  aiiy  event.   This  they  may  not  do.   United 
i States  V.  Houff ;  202  F.  Supp .  471  (W.D.  Va.),  affirmed  312 
?.  2d  6;  United  States  v.  Basil's  Family  Supermarket,  Inc., 
2':;9  F.  Supp.  139  (S.D.  K.Y.)-   Cf.  United  States   v.  Nevjton 
Livestock  Auction  Market,  Inc.,  336  F.  2d  673  (C.A.  10). 
iThese  cases,  construing  this  contract  of  guarantee,  make 
it  absolutely  clear  that  there  is  nothing  here  alleged  v;hich 
I  could  defeat  the  recovery  granted  by  the  district  court.  The 
Houff  case  is  directly  in  point.   Noting  that  the  "willful 
failure  to  act"  clause  of  the  guaranty  applied  to  actual 
physical  damage  to  the  collateral  rather  than  loss  of  value 
m.erely  through  delay,  202  F.  Supp.  471j  '^!-795  ^80:>  that  court 
said; 

In  other  words  there  is  no  claim  that  the  SBA 
intentionally  sold  the  goods  so  that  they  v/ould 
not  bring  their  full  ^'alue  but  rather  that  it 
intended  to  sell  as  it  did  sell  and  that  the  re- 
sult of  such  sale  was  that,  irrespective  of  in- 
tent as  to  getting  full  value,  the  goods  did 
not  in  fact  bring  their  full  value. 

I  believe,  hoivever,  that  the  v;ord  vjillfully 
as  used  in  the  act  refers  to  an  intent  to  bring 
about  the  deterioration  of  the  property.  As 
said  in  Hazle  v.  Southern  Pac .  Co.,  9  Cir.,  173 
F.  -^31. 

'A  "v/illful"  iVct  is  one  that  is  done  Vjiovi- 
ingly  and  purposely,  v:ith  the  direct  object  in 
vievj  of  injurying  another' 
Anri  TTin    Riiph  -inf.prit.  is  nnvi   charged. 


ThuG  it  is  plain  tb.at  tho  district  court  correctly 
dGterniinecl  that  none  of  appellants'  alleged  defenses 
could  defeat  the  action  on  the  guaranty.  18/ 

C0NCLU5]I0N 

For  the  above  stated  reasons^  the  decision  of  the 
court  belov;  should  be  affirmed. 


CARL  EARDLIjY, 
Acting  Assistant  Attorney  Gene: 

WILLIAM  P.  COPPLE, 
United  States  Attorney, 

JOHN  C.  ELDRIDGE, 

ROBERT  C.  McDIAFJ.lID, 
Attorneys . 

JJepar'Gf.'.ent;  o?   Justice, 
VJashington,  D,  C.   rro^SO. 
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iS/  Even  if  Arizona  lav/  governed  this  case,  v;hich  it  does 
not,  \ie   have  found,  and  appellants  cite,  no  authority  for 
the  proposition  that  Arizona  law,  in  opposition  to  the  gen- 
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I 

PRELIMINARY  STATEMENT 

Appellants  are  in  receipt  of  Brief  for  the  Appellee  and 
briefly  respond  to  its  argument  under  II  C  at  pages  21  and  22 
thereof  captioned  "The  Defense  of  Willful  Impairment  of  Security 
is  not  Available". 

Appellants  have  argued  that  the  District  Court  erred  as  a 
matter  of  law  in  holding  that  the  Appellants  were  not  released  on 
their  written  guaranty  by  Appellee's  wilful  destruction  of  the 
security  (Appellants'  Opening  Brief  pp.  4,  5,  13-15).   Under  the 
written  guaranty  between  the  Appellants  and  the  S.B.A.  the 
Appellants  would  be  released  from  their  obligations  as  guarantors 
if  the  S.B.A.  had  caused  a  deterioration  to  the  security  by  its 
wilful  act  or  wilful  failure  to  act  (CTR  21).   Appellants  raised 
this  affirmative  defense  in  their  Amended  Answer  (CTR  63,  64). 

If  it  appears  from  the  pleadings  and  other  papers  in  the 
record  that  the  S.B.A.  may  have  destroyed  the  security  by  its 
wilful  act  or  wilful  failure  to  act,  then  factual  issues  are 
raised  by  this  affirmative  defense  which  would  render  improper 
the  Entry  of  Judgment  on  the  Pleadings,  or  alternatively  a  Summary 
Judgment. 


II 

FACTUAL  ISSUES  WERE  RAISED  BY  APPELLANTS' 
AMENDED  ANSWER  WHICH  RENDERED  IMPROPER  A 
JUDGMENT  ON  THE  PLEADINGS 


Appellee  in  its  Brief  argues  that  the  defense  of  wilful 

impairment  of  security  is  not  available  to  the  Appellants,  stating 

that  the  "wilful  impairment  of  security"  alleged  (Appellants' 

Brief,  pp.  3,  13-14)  is  merely  the  delay  in  bringing  the  suit 

(Brief  of  Appellee,  pp.  21-22).   However,  the  "wilful  impairment 

of  security"  alleged  by  Appellants  in  their  Amended  Answer 

amounted  in  fact  to  a  claim  that  the  Appellee  had  wilfully  failed 

to  file  suit  for  the  purpose  of  causing  the  value  of  the  security 

to  be  greatly  diminished.   Appellants'  Amended  Answer  reads  in 

pertinent  part  (CTR  63-64): 

"...  plaintiff  is  estopped  to  recover  on  the 
written  guarantee  because  of  an  unconscionable 
delay  in  bringing  this  action  .  .  .  which  delay 
was  wilful  and  greatly  diminished  the  value  of 
the  security"   (underscoring  added") 

In  the  Houff  case  relied  upon  by  Appellee  (United  States 

V.  Houff  [W.D.Va]  202  F  Supp.  471,  cited  at  page  21  of  Appellee's 

Brief)  similar  language  was  used  in  raising  this  wilful-impairment 

of -security  defense: 

"The  plaintiff  'by  its  wilful  acts  and  its 
wilful  failure  to  act  ...  so  managed  and  disposed 
of  said  collateral  as  to  cause  it  to  deteriorate  in 
value  .  .  . '" 

The  Court  construed  this  language  to  mean  that  the  S.B.A.  had 
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made  a  deliberate  attempt  to  sell  the  property  at  less  than  its 
full  value.   Counsel  for  Appellants  however  denied  that  they 
intended  any  such  construction.  All  that  they  intended  was  that  th 
S.B.A.  did  what  it  did  in  connection  with  the  sale  of  the  property 
not  with  the  result.   The  Court  stated  in  its  opinion  at  page  479 
of  202  F  Supp: 

"On  the  first  hearing  on  the  motion  for  summary 
judgment  I  construed  the  allegation  of  wilfulness  as 
meaning  to  imply  a  deliberate  attempt  that  the  sale 
should  be  so  made  that  the  property  should  bring  less 
than  its  full  value.   And  while  I  thought  it  was 
extremely  improbable  that  the  Guarantors  could  do  so, 
I  thought  they  should  have  an  opportunity  to  prove 
this  allegation.   In  the  argument  on  the  renewed  mo- 
tion for  summary  judgment,  counsel  for  the  Guarantors 
stated  that  my  construction  of  what  they  meant  by  wil- 
ful was  not  what  they  meant  in  their  pleading  and 
stated  that,  on  the  contrary,  they  had  used  the  word 
wilfully  as  meaning  that  the  S.B.A.  did  what  it  did 
in  the  way  of  advertising  the  sale  intentionally  and 
therefore  wilfully  in  that  sense  and  that,  whether 
they  intended  the  result  or  not,  the  result  was  that 
the  collateral  did  not  bring  its  full  value. 

In  other  words  there  is  no  claim  that  the  S . B. A. 
intentionally  sold  the  good's  so  that  they  would  not 
bring  their  full  value  but  ratFer  that  it  intended 
to  sell  as  "it  did'seTT  an?  that  the  resuTt~ot  such 
salp  was  that,  irrespective""oF"intent  as  to_  getting 
full  value,  the  goods  did  not  in  fact  BFing  their 
full  value  .  "        (^underscoring  supplied) 

The  Appellants  in  the  instant  case  have  not  said,  as  the 
appellants  did  in  Houff ,  that  all  they  intended  by  the  language 
in  their  Amended  Answer  was  that  S.B.A.  did  what  it  did  in  failing 
to  file  suit.   The  language  of  Appellants'  Amended  Answer  must  be 
construed  as  it  was  in  the  first  instance  in  Houff  to  mean  that 
S.B.A.  delayed  in  bringing  this  action  for  the  purpose  of 


diminishing  the  value  of  the  security.   While  this  may  be  open  to 
some  question,  nevertheless  if  it  raises  an  issue  or  issues  of 
fact,  these  cannot  be  resolved  upon  a  motion  for  Judgment  on  the 
Pleadings  but  only  after  trial. 

Appellants  submit  that  three  factual  issues  were  raised  by 
their  Amended  Answer  (CTR  63-64)  which  were  not  property  deter- 
mined in  the  District  Court  upon  Appellee's  Motion  for  Judgment 
on  the  Pleadings: 

(1)  Did  Appellee  wilfully  delay  in  filing  this  action; 

(2)  Did  Appellee's  wilful  delay  in  filing  this  action 
greatly  diminish  the  value  of  the  security;  and 

(3)  Did  Appellee  wilfully  delay  in  filing  this  action 
for  the  purpose  of  diminishing  the  value  of  the 
security. 

Ill 

FACTUAL  ISSUES  WERE  RAISED  BY  APPELLANTS' 
LETTER  TO  THE  S.B.A.  DATED  SEPTEMBER  19, 
1961  WHICH  WOULD  RENDER  IMPROPER  A 
SUMMARY  JUDGMENT 

In  addition  to  their  Amended  Answer,  supra.  Appellants 
attached  to  their  Memorandum  in  Opposition  to  Plaintiff's  Motion 
for  Judgment  on  the  Pleadings  (CTR  65-66)  a  letter  from  the 
Appellant  J.  R.  Austad  to  the  Appellee  S.B.A.  dated  September  19, 
1961  (CTR  67).   This  letter  was  not  excluded  by  the  District  Court 
and  accordingly  Appellee's  Motion  for  Judgment  on  the  Pleadings 


may  be  considered  as  one  for  Summary  Judgment  under  Rules  12(c) 

and  56  of  the  Federal  Rules  of  Civil  Procedure.   Rule  12(c)  reads 

in  pertinent  part: 

"If  on  a  motion  for  judgment  on  the  pleadings, 
matters  outside  the  pleadings  are  presented  to  and 
not  excluded  by  the  court,  the  motion  shall  be  treated 
as  one  for  summary  judgment  and  disposed  of  as  pro- 
vided in  Rule  56" 

The  letter  from  Appellant  J.  R.  Austad  to  the  S.B.A.  dated 

September  19,  1961  reads  in  part  as  follows: 

"It  has  come  to  my  attention  that  even  the 
Ducommun  took  possession  of  the  property  under  their 
second  mortgage  and  subject  to  the  first  mortgage 
(S.B.A.)  that  to  date  only  interest  payments  have 
been  made. 

It  would  appear  to  me  that  a  company  as  large  as 
the  Ducommun  who  is  leasing  out  the  entire  plant  to 
two  firms,  would  certainly  be  in  a  position  to  do 
much  better  than  that  even  from  the  income  of  the 
rentals.   I  feel  that  in  this  respect  S.B.A.  is  not 
protecting  their  interest  by  allowing  Ducommun  to 
use  all  of  the  facilities',  allow  them  to  run "S'own 
and  s 1 1  l'r~no t  make  the  mortgage  payments  .  .  T" 

(underscoring  supplied) 

Appellant's  letter  (CTR  67)  clearly  implies  that  the 
Appellee  S.B.A.  was  permitting  Ducommun,  the  lessee  of  the 
security,  to  "run  down"  said  security  and  to  continue  as  lessee 
by  making  interest  payments  only  without  making  any  mortgage  pay- 
ments .   _In  short ,  S. B.A.  was  wilfully  causing  or  permitting  a 
deterioration  of  the  security.   No  affidavit  or  other  paper  was 
filed  by  the  Appellee  disputing  the  statements  contained  in  said 
letter. 

Appellants  submit  that  two  additional  factual  issues  were 


« 
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raised  by  their  letter  of  September  19,  1961  (CTR  67)  which  may 
not  properly  be  determined  by  the  District  Court  upon  Appellee's 
Motion  for  Judgment  on  the  Pleadings  treated  as  a  Motion  for 
Summary  Judgment : 

(1)  Did  Appellee  wilfully  deteriorate  the  security  by 
failing  to  collect  mortgage  payments  as  prescribed 
in  the  mortgage,  and 

(2)  Did  Appellee  wilfully  deteriorate  the  security  by 
allowing  it  to  "run  down". 


IV 

CONCLUSION 

A  crucial  issue  presented  in  the  District  Court  was  whether 
or  not  the  S.B.A.  caused  a  deterioration  in  the  collateral  by  its 
wilful  act  or  failure  to  act,  thereby  releasing  the  Appellants 
under  their  written  guaranty.   Factual  questions  were  raised  by 
the  pleadings  and  other  papers  in  the  record  concerning  this 
issue,  and  accordingly  it  could  not  properly  be  determined  upon 
a  Motion  for  Judgment  on  the  Pleadings  nor  upon  such  a  motion 
treated  as  a  Motion  for  Summary  Judgment,  but  only  after  trial. 

For  the  above  reasons  and  the  reasons  heretofore  set  forth 
in  Appellants'  Opening  Brief,  the  decision  of  the  Court  below 
should  be  reversed  and  the  action  remanded  for  further 


proceedings  therein. 

Dated,  San  Francisco,  California, 
August  11,  1967. 
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No.  20879 
IN  THE 


United  States  Court  of  Appeals 

FOR  THE  NINTH  CIRCUIT 


R.  J.  LisoN  Company,  Inc., 

Petitioner, 

vs. 

National  Labor  Relations  Board, 

Respondent. 


On  Petition  for  Review  o£  an  Order  of  the 
National  Labor  Relations  Board. 


PETITIONER'S  OPENING  BRIEF. 


Jurisdiction. 

This  case  is  before  the  Court  upon  petition  of  R.  J. 
Lison  Company,  Inc.  pursuant  to  Section  10  (f)  of  the 
National  Labor  Relations  Act,  as  amended,  for  review 
of  an  order  of  the  National  Labor  Relations  Board,  is- 
sued March  29,  1966.  The  decision  of  the  Board  and 
order  are  reported  at  157  NLRB  No.  37.  This  court  has 
jurisdiction  of  the  proceedings  as  the  unfair  labor  prac- 
tices charged  were  alleged  to  have  been  engaged  in  at 
Burbank,  California,  where  petitioner  transacts  its 
business.  The  National  Relations  Board  in  its  answer 
to  the  Petition  For  Review  admits  the  jurisdiction  of 
this  court.  No  jurisdictional  issue  is  presented  in  this 
case.  Section  10  (f)  is  found  in  61  Stat,  at  page  143. 


— 2— 

Statement  of  the  Case. 

The  gravamen  of  the  complaint  filed  in  this  case  was 
that  petitioner  eliminated  all  overtime  for,  and  later  dis- 
charged, its  employee,  Stuart  Taber,  and  discharged  its 
employee,  Curtis  Reed,  because  each  had  engaged  in 
union  activity.  Petitioner's  answer  controverted  these 
allegations.  Hearing  was  held  in  Los  Angeles,  Califor- 
nia on  October  5  and  6,  1965  before  Howard  Myer, 
Trial  Examiner. 

A  Trial  Examiner's  Decision,  dated  December  29, 
1965,  sustained  in  full  the  allegations  of  the  complaint, 
and  among  other  things,  recommended  reinstatement 
with  back  pay  for  Stuart  Taber  and  Curtis  Reed.  Peti- 
tioner filed  exceptions  to  the  decision  and  a  brief  in  sup- 
port thereof. 

A  Decision  and  Order  of  a  three  member  panel  of  the 
Board,  dated  March  29,  1966,  adopted  the  findings,  con- 
clusions and  recommendations  of  the  Trial  Examiner, 
with  one  modification:  contrary  to  the  Trial  Examiner, 
the  panel  found  the  evidence  insufficient  to  support  the 
finding  petitioner  had  eliminated  Taber's  overtime  work 
for  a  discriminatory  reason.  The  Trial  Examiner,  in  his 
decision,  had  found  "that  the  elimination  of  Taber's 
overtime  work  at  premium  pay  on  and  after  October 
30,  1964,  was  also  violative  of  Section  8(a)  (3)  and  (1) 
of  the  Act,"  but  there  was  nothing  in  the  record  to  show 
petitioner  had  any  knowledge  of  Taber's  union  activity 
prior  to  the  elimination  of  the  overtime  work. 

Petitioner  sells  and  services  power  sweepers,  prin- 
cipally as  a  franchised  dealer  for  Wayne  Sweeping 
Equipment  [TR  118].' 


^TR  refers  to  the  Reporter's  Transcript  of  the  hearing. 
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As  part  of  its  service  business,  it  provides  mainte- 
nance service  to  about  1000  customers  [TR  116,  198]. 

In  the  summer  and  early  fall  of  1964,  its  service  work 
force  consisted  of  four  mechanics,  one  driver,  one  parts 
man  and  a  service  manager. 

Curtis  Reed  was  one  of  the  mechanics.  Stuart  Taber 
was  the  parts  man. 

In  July  of  1964,  its  service  facilities  had  been  moved 
into  a  new  building  and  Stuart  Taber  was  assigned  the 
additional  task  of  watering  a  newly  planted  landscape. 
This  required  some  overtime  on  his  part. 

On  October  30,  1964  Peter  McGrath,  petitioner's 
general  manager,  told  Taber  to  stop  the  watering  and 
not  to  work  any  more  overtime  because  the  weather  had 
cooled  and  the  landscaping  had  become  established  [TR 
127].  This  eliminated  Taber's  overtime. 

Pursuant  to  a  consent  election  held  by  the  Board,  the 
union  was  certified  as  the  bargaining  agent"  for  peti- 
tioner's service  employees  on  November  13,  1964.  The 
union  had  won  the  election,  held  on  November  4,  1964, 
by  a  six  out  of  six  vote. 

In  about  June  of  1964,  McGrath  and  Taber  began 
having  discussions  about  Taber's  work  load  [TR  75]. 
Basically,  Taber  wanted  to  drop  some  "chain  and  flap" 
work  he  was  doing  [TR  17 ,  78,  79].  The  last  conversa- 
tion took  place  sometime  in  October  of  1964. 

Taber  claimed  McGrath  agreed  he  needed  help.  Mc- 
Grath claimed  he  had  said  he  would  talk  to  Lison  [TR 
80]  or  Sheldrick  [TR  94]  about  it.  R.  J.  Lison  was  the 
president  and  Sheldrick  the  service  manager  for  the 
company. 


One  of  Taber's  duties  was  to  maintain  inventory  con- 
trol cards.  Petitioner  stocks  about  2500  different  types 
of  parts  [TR  120].  There  are  few  parts  of  which  more 
than  5  are  carried  and  some  of  which  only  1  is  carried 
[TR  121].  Inventory  control  cards  were  used  in  order 
to  maintain  an  adequate  supply  of  each  part.  A  card  was 
kept  for  each  part  showing  the  number  presently  in 
stock.  The  running"  balance  on  the  card  for  each  part 
was  kept  current  by  adding  to  it  if  a  new  part  came  into 
stock  or  subtracting  from  it  if  a  part  was  used  or  sold. 

Taber  claimed  he  told  McGrath  he  could  not  maintain 
the  inventory  control  cards  and  McGrath  did  not  dissent 
[TR  94].  McGrath  claimed  he  simply  told  Taber  to  let 
the  cards  go  for  a  while  and  catch  up  on  them  later 
[TR  148]. 

In  the  fall  of  1964,  petitioner's  service  business  began 
to  decline  [TR  128].  On  November  6,  1964  petitioner 
advised  the  union  by  letter  that  it  would  be  necessary  to 
terminate  one  man  because  of  a  lack  of  business.  The 
union  did  not  reply  to  the  letter  [TR  129,  R-1]."  In  the 
middle  of  November,  the  truck  driver,  Holman  Cluck, 
was  terminated. 

On  December  2,  1964  petitioner  advised  the  union  by 
letter  that  it  would  be  necessary  to  terminate  another 
man  because  business  continued  to  decline  [TR  132, 
R-2].  Again,  the  union  did  not  reply  to  the  letter. 

The  decision  to  terminate  a  second  employee  was 
made  in  early  December,  however,  Mr.  Lison  suggested 
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waiting  to   terminate   the   man   until   after    Christmas 
[TR  132]. 

The  task  of  selecting  the  second  man  was  left  to 
Sheldrick  [TR  177].  He  suggested  Curtis  Reed,  who 
was  terminated  on  December  31,  1964. 

On  January  22,  1965  Lison  discovered  Taber  had  not 
been  maintaining  the  inventory  control  cards  or  taken 
the  September  30,  1964  inventory  [TR  209].  In  a  very 
upset  state  he  fired  him. 

General  Counsel's  position  was  that  Taber's  overtime 
was  eliminated  because  of  his  union  activity  and  that  he 
was  discharged  for  his  union  activity.  As  noted,  the 
Trial  Examiner  sustained  this  position. 

The  Board  panel  adopted  the  Trial  Examiner's  find- 
ings, except  it  eliminated  the  finding  Taber's  overtime 
had  been  eliminated  for  an  illegal  purpose. 

The  initial  question  presented  is  whether  there  is  sub- 
stantial evidence  on  the  record  considered  as  a  whole 
to  support  the  findings  that  Stuart  Taber  and  Curtis 
Reed  were  discharged  because  each  had  engaged  in  union 
activities. 

Universal  Camera  Corporation  v.   NLRB,  340 
U.S.  474,  71  S.  Ct.  456. 

A  second  question  is  whether  the  remedy  ordered  is 
proper,  if  such  substantial  evidence  does  exist. 

Other  questions  are  encompassed  within  the  intitial 
question. 
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Are  the  credibility  resolutions  supported  by  the  evi- 
dence ? 

Did  the  Board  err  in  considering  and  attaching  sig- 
nificance to  an  expression  of  opinion  allegedly  made  by 
R.  J.  Lison,  which  statement  contained  no  threat  of  re- 
prisal or  force? 

Did  the  Board  err  in  considering  and  attaching  sig- 
nificance to  a  statement  made  by  Richard  Sheldrick  in 
jest? 

Did  the  Board  err  in  finding  that  petitioner  advanced 
shifting  reasons  for  the  discharge  of  Reed? 

Specification  of  Error. 

Petitioner  contends  the  Board  erred  in  finding  that 
Stuart  Taber  and  Curtis  Reed  were  discharged  because 
each  had  engaged  in  union  activity. 

Petitioner  contends  the  remedy  ordered  is  not  proper. 

Petitioner  contends  the  evidence  does  not  support  the 
credibility  resolutions. 

Petitioner  contends  the  Board  erred  in  considering 
and  attaching  significance  to  the  statement  allegedly 
made  by  R.  J.  Lison  to  Richard  Lee. 

Petitioner  contends  the  Board  erred  in  attaching  sig- 
nificance to  a  statement  made  by  Richard  Sheldrick  in 
jest. 

Petitioner  contends  the  Board  erred  in  finding  that 
petitioner  advanced  shifting  reasons  for  the  discharge  of 
Reed. 
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Argument. 

The  Trial  Examiner  found  that  petitioner  eliminated 
Taber's  overtime  on  October  30,  1964  because  of  his 
union  activity. 

However,  on  that  date,  petitioner  had  no  knowledge 
Taber  was  in  any  way  involved  with  the  union. 

The  election  did  not  take  place  until  November  4, 
1964. 

Sheldrick  is  alleged  to  have  overheard  Reed  announce 
that  a  union  meeting  was  to  be  held  in  Taber's  house, 
but  this  was  three  weeks  after  the  election. 

Richard  Lee  (union  organizer)  was  supposedly  seen 
talking  to  Taber,  but  this  was  on  January  22,   1965. 

Lison  is  supposed  to  have  said  to  Lee  that  except  for 
Taber  and  Reed,  bargaining  would  not  be  necessary, 
but  this  was  in  late  December  of  1964. 

Each  of  these  events  took  place  after  October  30, 
1964. 

True,  the  Board  did  not  adopt  this  finding  of  the 
Trial  Examiner,  but  it  is  mentioned  at  the  outset  as 
being  indicative  of  the  Trial  Examiner's  under- 
standing of  "substantial"  evidence. 

In  Universal  Camera  Corporation  v.  NLRB,  340 
U.S.  474,  at  page  488,  the  Supreme  Court  said: 

Congress  has  merely  made  it  clear  that  a  reviewing 
court  is  not  barred  from  setting  aside  a  Board 
decision  when  it  cannot  conscientiously  find  that 
the  evidence  supporting  that  decision  is  substantial. 
when  viewed  in  the  light  that  the  record  in  the 
entirety  furnishes,  including  the  body  of  evidence 
opposed  to  the   Board's  view    (Emphasis   added). 


Petitioner  here  contends  there  is  no  substantial  evi- 
dence on  the  record  as  a  whole  to  support  the  finding 
Taber  was  discharged  for  union  activity.  Proof  that 
raises  mere  speculation,  suspicion,  surmise,  guess  or 
conjecture  is  not  substantial  evidence.  Local  No.  3, 
United  Packinghouse  Workers,  CIO  v.  NLRB,  210  F. 
2d  325  (8th  Cir.  1954). 

MarshaUing  all  of  the  evidence  on  the  discharges  of 
Reed  and  Taber.  we  find  that  General  Counsel  presented 
evidence  as  follows: 

1.  On  November  4,  1964  six  men  out  of  a  six  man 
unit,  which  included  Taber  and  Reed,  voted  for 
the  union. 

2.  Two  days  prior  the  the  election.  McGrath  read  a 
speech  to  the  employees    [TR   152-153,  R-4]. 

3.  About  three  weeks  after  the  election,  Sheldrick 
made  a  comment  to  Reed  about  a  picket  sign 
[TR29]. 

4.  About  three  weeks  after  the  election.  Reed,  with- 
in hearing  of  Sheldrick.  announced  there  would 
be  a  union  meeting  at  Taber's  house   [TR  29]. 

5.  In  late  December  of  1964.  Lison  told  Lee  they 
would  not  be  bargaining  except  for  Reed  and 
Taber  [Tr.  12]. 

6.  Sheldrick  saw  Lee  talking  to  Taber  on  January 
22,  1965  [Tr  17]. 

7.  Reed  was  terminated  on  December  31.  1964  and 
Taber  on  January  22,  1965. 

This  is  the  sum  and  substance  of  General  Counsel's 
evidence  that  petitioner  discharged  two  of  its  employees 
with  an  unlawful  intent.  Basicallv.  all  that  it  infers  is 


that   petitioner   knew    Reed   and   Taber   supported   the 
union  and  that  they  were  discharged. 

It  is  submitted  the  Board  panel  erred  in  finding 
petitioner  had  violated  the  Act  on  the  basis  of  this 
meager  evidence.  The  General  Counsel  had  the  affirma- 
tive duty  to  produce  substantial  evidence  that  the  dis- 
charges were  unlawfully  motivated.  All  that  was  pro- 
duced was  evidence  that  raised  suspicion  and  called 
for  speculation.  See  NLRB  v.  Rickel  Bros.  Inc..  290  F. 
2d  611,   3rd   Cir.    (1961)    for   a   case   similar   to  this. 

Actually,  under  Section  8(c)  of  the  Act,  the  Board 
panel  erred  in  even  considering  McGrath's  speech  and 
the  comment  Lison  allegedly  made  to  Lee  in  late  De- 
cember of  1964.  See  NLRB  v.  Mt.  Vernon  Telephone 
Corporation,  352  F.  2d  977  (6th  Cir.  1965)  where 
at  page  979.  the  court  said : 

The  National  Labor  Relations  Act  specifically  pro- 
vides that  the  expression  of  any  views  shall  not 
be  evidence  of  an  unfair  labor  practice  if  such  ex- 
pression contains  no  threat  of  reprisal  or  force 
or  promise  of  benefit.  29  U.  S.  C.  Section  158(c). 
There  is  nothing  in  the  above  statements  to  indicate 
that  they  had  the  effect  of  coercion,  threat  of  re- 
prisal, or  promise  of  benefit.  They  were  made  in 
the  exercise  of  free  speech  and  as  such  have  no 
evidentiary  value  as  an  unfair  labor  practice. 
NLRB  V.  Tennessee  Coach  Co.,  191  F.  2d  546 
(6th  Cir.  1951). 

The  Board  panel  also  erred  in  attaching  significance 
to  Sheldrick's  statement  to  Reed  which  Reed,  on  cross- 
examination,  admitted  had  been  made  in  jest  [TR  59]. 
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On  the  other  hand,  there  was  substantial  proof  that 
petitioner  did  not  discharge  Taber  and  Reed  for  an  un- 
lawful reason. 

First  of  all,  there  is  no  evidence  at  all  of  any  union 
hostility  on  the  part  of  the  petitioner. 

The  union  filed  its  petition  for  an  election  in  early 
August  of  1964  [TR8]. 

Petitioner  consented  to  the  election  [TR  8]. 

The  election  was  held  on  November  4.  1964  [TR  8]. 

Between  August  13  and  November  4,  petitioner's 
campaign  consisted  of  one  meeting  at  which  McGrath 
read  a  speech  [TR  151-152]. 

The  concluding  paragraph  in  that  speech  advised  the 
employees  they  could  "vote  the  way  you  want". 

After  the  election,  petitioner  recognized  and  bar- 
gained with  the  union.  There  was  no  rejection  of  the 
union  as  the  bargaining  representative  or  of  the  bar- 
gaining process  [TR  154]. 

Not  a  single  factor  is  present  in  this  case  which  the 
Board  and  the  courts  have  always  considered  important 
in  wrongful  discharge  cases.  In  fact,  this  writer  has 
not  been  able  to  find  a  case  where  a  discharge  was 
held  illegal  where  the  only  evidence  was  that  the  em- 
ployer knew  the  employee  supported  the  union. 

The  discharges  did  not  take  place  immediately  after 
the  discovery  of  union  activity  as  in  many  wrongful 
discharge  cases. 

Petitioner  has  never  hired  replacements  for  Reed  and 
Taber   [TR  161-162].  In  NLRB  v.  Mt.  Vernon  Tele- 
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phone  Corporation,  352  F.  2d  977  (6th  Cir.  1965),  at 

page  980.  the  court  said : 

There  is  substantial  evidence  to  support  respond- 
ent's position  that  the  fourth  man  was  not  needed 
in  the  switchroom,  and  that  operations  were  ef- 
fectively carried  on  with  only  three  men.  With 
four  men  in  the  switchroom  they  were  idle  at 
times.  Sanford's  job  was  never  refilled  since  his 
transfer  to  cable  helper  on  July  25,  1962.  This  is 
strong  evidence  of  the  economic  justification  for 
his  transfer. 

There  was  no  evidence  of  illegal  interrogation  of  em- 
ployees as  in  many  wrongful  discharge  cases. 

There  was  no  evidence  petitioner  was  hostile  toward 
the  union.  See  NLRB  v.  Chicago  Perforating  Co.,  346 
F.  2d  233  (7th  Cir.  1965),  where  at  page  236,  the 
court  said : 

On  the  contrary,  while  respondent  evidently  was 
surprised  and  perhaps  displeased  with  the  prospect 
of  a  union  in  its  small  plant,  operating  at  a  little 
profit,  there  is  no  suggestion  of  anti-union  back- 
ground, that  it  failed  to  acquiesce  in  the  result  and 
recognize  the  union  as  the  bargaining  agent  for 
its  employees. 

There  was  no  evidence  petitioner  departed  from  com- 
pany policy  regarding  a  reduction  in  work  force  as  in 
many  wrongful  discharge  cases. 

There  was  no  evidence  Taber  or  Reed  had  been  given 
recent  wage  increases.  Reed  had  not  received  a  raise  for 
six  months  before  his  discharge  [TR  228-230]. 

No  employee  had  ever  been  threatened  for  his  union 
activity  as  in  almost  every  wrongful  discharge  case. 
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There  was  no  evidence  of  unlawful  surveillance  of 
union  activities  as  in  many  wrongful  discharge  cases. 

Petitioner  had  no  history  of  other  unfair  labor  prac- 
tices as  in  many  wrongful  discharge  cases. 

In  short,  none  of  the  indicia  of  a  wrongful  dis- 
charge is  present  in  this  case. 

In  contrast  to  the  speculative  evidence  adduced  by 
General  Counsel,  petitioner  presented  positive,  overbear- 
ing evidence  that  both  Taber  and  Reed  were  discharged 
for  cause. 

A  decision  was  made  in  early  December  to  terminate 
a  second  man  because  of  a  decline  in  service  business. 
Petitioner  communicated  that  decision  and  the  reason 
for  it  to  the  union  on  December  2,  1964  [TR  131-133, 
R  2].  At  the  hearing,  no  one  questioned  the  assertion 
business  had  been  declining. 

It  is  submitted  Reed's  deportment  as  an  employee 
justified  his  selection  as  the  man  to  terminate.  He  was 
a  poor  employee. 

He  had  been  shaving  on  company  time  for  about  a 
year  and  a  half  [TR  34].  None  of  the  other  mechanics 
shaved  on  the  job  [TR  53]. 

He  habitually  was  late  for  work  [TR  48]. 

Other  mechanics  reported  for  work  in  their  uniforms, 
but  he  changed  into  his  on  company  time  [TR  37-38]. 

There  were  complaints  from  customers  about  his 
work,  and  Sheldrick  did  speak  to  him  about  them  [TR 
52]. 

A  customer  had  complained  he  was  sleeping  on  the 
job.  and  Sheldrick  did  speak  to  him  about  it  [TR  50- 
51]. 
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Sheldrick,  himself,  had  found  him  asleep  on  the  job 
on  two  different  occasions  [TR  179-180]. 

There  was  ample  cause  for  selecting  Reed.  Sheldrick, 
who  made  the  selection,  denied  union  activity  entered 
into  it  [TR  181].  Lison  beHeved  Reed  was  not  a  strong 
union  supporter  because  Reed  had  bragged  about  cross- 
ing a  picket  line  [TR  215]. 

Taber's  discharge  was  spontaneous.  Taber  did  not 
deny  he  had  failed  to  maintain  the  inventory  control 
records.  Lison  believed  he  had  neglected  his  job,  became 
angry,  and  fired  him. 

The  language  of  the  court  in  NLRB  v.  McGahey,  233 
F.  2d  405  (5th  Cir.  1956),  at  page  412,  is  particularly 
appropriate  in  this  case: 

The  Board's  error  is  the  frequent  one  in  which  the 
existence  of  the  reasons  stated  by  the  employer  as 
the  basis  for  the  discharge  is  evaluated  in  terms 
of  its  reasonableness.  If  the  discharge  was  exces- 
sively harsh,  if  lesser  forms  of  discipline  would 
have  been  adequate,  if  the  discharged  employee  was 
more,  or  just  as,  capable  as  the  one  left  to  do  the 
job,  or  the  like  then,  the  argument  runs,  the  em- 
ployer must  not  actually  have  been  motivated  by 
managerial  considerations,  and  (here  a  full  180  de- 
gree swing  is  made)  the  stated  reason  thus  dis- 
sipated as  pretense,  naught  remains  but  anti-union 
purpose  as  the  explanation.  But  as  we  have  so  often 
said:  management  is  for  management.  Neither 
Board  nor  Court  can  second  guess  it  or  give  it 
gentle  guidance  by  over  the  shoulder  supervision. 
Management  can  discharge  for  good  cause,  or  bad 
cause,  or  no  cause  at  all.  It  has.  as  the  master  of  its 
own  business  affairs,  complete  freedom  with  but 
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one  specific,  definite  qualification :  it  may  not  dis- 
charge when  the  real  motivating  purpose  is  to  do 
that  which  Section  8(a)(3)  forbids.  (Citations 
omitted). 

Petitioner  also  attacks  the  crediting  of  testimony  by 
the  Trial  Examiner,  as  adopted  by  the  Board  panel.  See 
NLRB  V.  Mount  Vernon  Telephone  Corporation,  352  F. 
2d  977  (6th  Cir.  1965),  at  page  979: 

It  is  clear  that  the  crediting  of  a  witness  by  a  Trial 
Examiner  is  entitled  to  great  weight  by  a  reviewing 
court,  but  it  is  also  true  that  the  crediting  is  not 
conclusive  en  the  court.  The  court  may  choose  not 
to  be  bound  if  it  believes  that  the  crediting  was  im- 
proper. 

The  Trial  Examiner  consistently  credited  the  wit- 
nesses for  General  Counsel  and  discredited  those  for 
petitioner,  even  though  petitioner's  evidence  was  in  most 
instances  of  a  positive  nature  and  corroborated  by  other 
facts  and  circumstances. 

For  example,  petitioner's  evidence  was  that  Reed  was 
an  unsatisfactory  employee.  Sheldrick  was  able  to  give 
specific  instances  of  complaints  he  had  received. 

Robert  Lopez,  a  member  of  the  six-man  unit,  who 
substituted  for  Sheldrick  during  his  vacation  period,  re- 
lated he  had  received  a  complaint  from  a  customer  which 
he  related  to  Reed  [TR  220-221]. 

Reed  himself  acknowledged  Sheldrick  had  spoken  to 
him  about  customer  complaints  and  sleeping  on  the  job. 

Reed  was  a  biased  witness  because  of  his  financial 
interest  in  the  outcome  of  the  hearing.  The  refusal  to 
follow  the  Trial  Examiner  in  crediting  testimony  where 
it  conflicts  with  well-supported  and  obvious  inferences 
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from  the  rest  of  the  record  is  proper,  particularly  so 
where  the  testimony  in  question  is  given  by  an  interested 
witness  and  relates  to  his  own  motives.  NLRB  v.  Pyne 
Molding  Corporation,  226  F.  2d  818  (8th  Cir.  1955). 

The  Trial  Examiner  credited  Reed's  testimony  in  the 
face  of  his  obvious  attempts  to  misstate  the  evidence. 

On  direct  examination,  Reed  testified  he  had  a  "con- 
versation" with  Sheldrick  concerning  the  union  and 
that  Sheldrick  told  me  that  we  "should  get  the  right 
colored  picket  signs,  so  it  wouldn't  clash  with  the  build- 
ing if  we  went  union"  [TR  28-29]. 

On  cross-examination,  he  admitted  Sheldrick  had 
made  the  statement  in  a  joking  manner  [TR  50]. 

The  Trial  Examiner  attached  significance  to  the 
statement. 

On  direct  examination.  Reed  testified  union  meetings 
were  held  at  Taber's  house,  "across  from  the  plant",  in- 
timating surveillance  was  possible. 

On  cross-examination,  he  admitted  Taber's  house  was 
a  block  and  a  half  from  the  plant  [TR  45-46]. 

Reed  testified  he  had  received  periodic  raises  during 
the  period  of  his  employment  [TR  26]. 

In  reality  he  had  not  received  a  raise  for  six  months 
before  he  was  discharged  [TR  228-229]. 

Reed  testified  that  Lison  had  told  the  employees  in  a 
speech  they  would  be  replaced  if  the  union  won  the  elec- 
tion [TR  56]. 

In  fact,  it  was  McGrath  who  read  the  speech  and  it 
contained  no  such  threat  [TR  60;  R  4]. 

In  spite  of  all  of  this  overstepping,  the  Trial  Exam- 
iner chose  to  credit  Reed. 


—16— 

The  Trial  Examiner  was  not  consistent  in  his  rea- 
sons for  crediting  one  witness  and  discrediting  another. 
While  Lee  spoke  with  "candor"  when  he  admitted  he 
could  not  recall  specific  words  [p.  3,  lines  51-53  of 
Trial  Examiner's  Decision]  Sheldrick  was  made  to  look 
the  buffoon  when  he  could  not  recall  a  lot  of  details 
[p.  6,  lines  1-10  of  Trial  Examiner's  Decision]. 

The  Trial  Examiner  credited  evidence  which  disclosed 
Reed  had  never  been  reprimanded  [p.  4,  lines  14-17  of 
Trial  Examiner's  Decision].  Yet  Reed  himself  admitted 
Sheldrick  had  spoken  to  him  about  customer  complaints 
and  sleeping  on  the  job  [TR  49-51,  52]. 

The  Trial  Examiner  was  not  justified  in  placing  sig- 
nificance on  the  fact  Reed  had  not  been  told  he  would 
be  discharged  if  the  complaints  continued.  The  Trial 
Examiner  was  not  justified  in  eliminating  from  consid- 
eration Reed's  many  shortcomings  as  an  employee.  See 
NLRB  V.  Rickel  Bros.  Inc.,  290  F.  2d  611  (3rd  Cir. 
1961). 

The  Trial  Examiner  attached  much  significance  to 
the  claim  of  Taber  that  he  had  too  much  work  to  do.  He 
ignored  the  testimony  of  Sheldrick  and  McGrath  that  he 
did  not.  He  ignored  the  uncontroverted  evidence  that 
Taber  was  doing  less  shipping  in  October  of  1964  than 
when  he  first  went  to  work  [TR  89;  R  6]. 

In  any  event,  whether  Taber  had  more  work  to  do 
than  he  could  handle,  and  whether  McGrath  promised 
him  assistance,  are  not  pertinent.  That  was  manage- 
ment's business. 

Again,  the  Trial  Examiner  credited  evidence  about 
which  General  Counsel's  witnesses  did  not  testify.  He 
found  McGrath  had  promised  Taber  to  do  something 
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about  his  work  load  [p.  8,  line  16  of  Trial  Examiner's 
Decision].  McGrath  denied  any  such  promise  and  when 
Taber  was  discharged,  he  did  not  accuse  McGrath  of 
agreeing  to  anything.  His  words  to  McGrath  were, 
Didn't  I  ask  you  for  an  assistant  [TR  70]. 

The  Trial  Examiner  misconstrued  the  evidence  in 
finding  that  petitioner  advanced  various  reasons  for 
Reeds'  discharge  [p.  9,  lines  24-34  of  Trial  Examiner's 
Decision].  Petitioner  advanced  only  one  reason  for  the 
discharge  of  Reed,  an  economic  one.  That  reason  was 
clearly  spelled  out  in  its  letter  of  December  2,  1964  to 
the  union.  It  was  adhered  to  during  the  hearing  and  in 
the  brief.  The  fact  that  more  than  one  reason  was  stated 
for  selecting  Reed  as  the  man  to  terminate  does  not 
mean  petitioner  changed  its  position. 

The  Trial  Examiner  placed  great  reliance  upon 
Lison's  alleged  statement  to  Lee  during  a  bargaining 
session  that  "if  Curt  Reed  and  Steward  Taber  hadn't 
been  around  why,  there  wouldn't  be  any  union.  If  it 
wasn't  for  them,  why,  we  wouldn't  be  sitting  here 
today". 

As  noted,  that  statement  of  opinion  is  not  coercive  or 
threatening  and  cannot  be  considered  as  evidence  of  an 
unfair  labor  practice. 

But  over  and  above  that,  Lison  denied  making  the 
statement. 

In  support  of  Lison's  denial,  it  does  not  seem  likely 
that,  if  an  employer  had  already  decided  to  discharge 
an  employee  for  union  activity,  he  would  blurt  out  some- 
thing to  expose  his  illegal  plan  to  the  union  representa- 
tive before  the  discharge.  Such  a  statement  is  totally 
inconsistent  with  petitioner's  acceptance  of  the  union 
and  its  lack  of  hostility  toward  the  union. 
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The  Trial  Examiner  credited  Lee  and  discredited 
Lison  on  this  point  on  the  basis  of  demeanor.  Lison,  he 
said,  "gave  the  impression  that  he  was  studiously  at- 
tempting to  conform  his  testimony  to  what  he  thought 
was  to  the  best  interest  of"  petitioner,  while  Lee  gave 
the  impression  he  was  "a  person  who  is  careful  with  the 
truth  and  meticulous  in  not  enlarging  his  testimony  be- 
yond his  memory  of  what  was  actually  said  on  that  oc- 
casion" [p.  3,  footnote  8  of  Trial  Examiner's  Deci- 
sion] . 

This  indictment  of  Lison  was  based  upon  his  utter- 
ance of  three  words,  "I  did  not".  He  was  asked  if  he 
had  ever  made  such  statement  and  he  answered  "I  did 
not"  [TR  214]. 

It  is  submitted  such  a  simple,  direct  statement  does 
not  lend  itself  to  the  critical  analysis  accorded  it  by  the 
Trial  Examiner. 

The  Trial  Examiner  implied  Lison's  denial  was  not 
worthy  of  belief  because  McGrath  did  not  corroborate 
it,  but  the  absence  of  cumulative  evidence  alone  does  not 
discredit  sworn  testimony. 

Petitioner  submits  the  credibility  resolutions  of  a 
Trial  Examiner  are  unworthy  when  based  upon  mere 
form  and  "boilerplate"  language. 

A  Trial  Examiner's  findings  are  not  to  be  given 
more  weight  than  they  deserve  in  reason  and  in  the  light 
of  judicial  experience.  NLRB  v.  Florida  Citrus  Canners 
Cooperative,  288  F.  2d  630  (5th  Cir.  1961).'  Uni- 
versal Camera  Corp.  v.  NLRB,  340  U.S.  474,  496. 


^Case  reviewed  and  remanded  by  Supreme  Court.  Enforcement 
again  denied  in  case  reported  in  311  F  2d  541. 
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It  has  been  the  experience  of  this  writer  that  it  is 
a  rare  occasion  when  in  the  trial  of  a  contested  matter, 
it  is  so  obvious  that  one  side  is  speaking  the  truth  and 
the  other  is  not. 

Cited  below  are  three  other  decisions  in  other  cases 
of  the  Trial  Examiner  given  at  or  about  the  time  of  the 
decision  in  this  case: 

Transonic,  A   Division  of  Genisco   Technology, 

Case  No.  31  C.A.  23; 
United  Nuclear  Corporation,   Case  No.  28  CA 

1138; 
The  Boy's  Market,   Inc.   and  Food  Employers 
Council,  Case  No.  21  CA  5891. 

In  each  of  these  cases  is  found  the  same  "boilerplate" 
language  regarding  the  credibility  of  witnesses.  See 
Appendix. 

Petitioner  submits  credibility  resolutions  based  upon 
mere   form   and   meaningless   language   are   unworthy. 

The  Board  undoubtedly  has  access  to  all  of  the  de- 
cisions rendered  by  this  Trial  Examiner  within  a  reason- 
able period  of  time  near  the  issuance  of  his  decision  in 
this  case.  Petitioner  does  not,  but  petitioner  challenges 
the  Board  to  state  in  its  reply  brief  how  many  decisions 
were  rendered  by  the  Trial  Examiner  during  such  a 
period,  and  in  how  many  of  those  did  the  Trial  Ex- 
aminer find  that  one  side's  witnesses  "studiously  at- 
tempted to  conform  their  testimony  to  what  they  felt  to 
be  their  best  interest",  while,  on  the  other  hand,  the 
other  side's  witnesses  "appeared  to  be  careful  with  the 
truth  and  meticulous  in  not  enlarging  their  testimony 
bevond  their  memorv  of  the  facts". 
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Conclusion. 

Petitioner  submits  there  is  not  substantial  evidence 
to  support  the  findings  that  Curtis  Reed  and  Stuart 
Taber  were  discharged  for  union  activity  or  support 
and  that  the  record,  as  a  whole,  discloses  cause  for  the 
discharge  of  each  of  them. 

Petitioner  requests  this  court  to  make  and  enter  its 
decree  setting  aside  the  Decision  and  Order  of  Re- 
spondent and  dismissing  Respondent's  cross-petition  for 
enforcement. 

Respectfully  submitted, 

Sweeney,  Cozy  &  Foye. 

By  M.  J.  DiEDERICH, 

Attorneys  for  Petitioner. 


Certificate. 

I  certify  that,  in  connection  with  the  preparation  of 
this  brief,  I  have  examined  Rules  18  and  19  of  the 
United  States  Court  of  Appeals  for  the  Ninth  Circuit, 
and  that,  in  my  opinion,  the  foregoing  brief  is  in  full 
compliance  with  those  Rules. 

M.  J.   DiEDERICH 
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Appendix  Page  1 

Page  13,  Trial  Examiner's  Decision 
in  The  Boys  Markets,  Inc. 

(Howard  Myers),  dated  June  18,  1965 
See  Brackets 

TXD-(SF)-78-65 

Freed  testified  that  in  the  forepart  of  September 
1963,  Gus  De  Silva  and  Madray  called  upon  her  regard- 
ing the  discharge  of  Neal  Nutzman,  a  Crenshaw  store 
snack  bar  operator  and  a  Local  770  member,  that  after 
the  Nutman  had  been  disposed  of  Gus  De  Silva  and 
Madray  "mentioned  that  they  had  given  some  cards  to 
the  employees  and  talked  to  them,  but  they  did  not  tell 
me  that  they  had  them  signed  and  all  of  the  people 
signed  them";  and  that  at  no  time  prior  to  April,  1964, 
did  McKinstry  tell  her  that  Local  770  had  received 
signed  autorization  cards  from  any  snack  bar  em- 
ployee. 

In  the  light  of  the  undersigned's  observation  of  the 
conduct  and  deportment  of  Freed,  Madray,  McKinstry, 
and  Gus  De  Silva  while  they  were  on  the  witness  stand, 
and  after  a  very  carefully  scrutiny  of  their  testimony, 
the  undersigned  finds  that  Madray's,  McKinstry's,  and 
Gus  De  Silva's  versions  of  their  respective  conversations 
with  Freed,  as  epitomized  above,  to  be  substantially  in 
accord  with  the  facts.  This  finding  is  based  mainly,  but 
not  entirely,  on  the  fact  that  Madray,  McKinstry,  and 
Gus  De  Silva  each  impressed  the  undersigned  as 
being  one  who  is  careful  with  the  truth  and  meticulous 
in  not  enlarging  his  or  her  testimony  beyond  his  or 
her  actual  memory  of  what  was  said  and  what  was 
done.  On  the  other  hand.  Freed  gave  the  undersigned 
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the  distinct  impression  that  she  was  studiously  attempt- 
ing to  conform  her  testimony  to  what  she  considered  to 
be  in  the  best  interests  of  Boy's  and  the  other  respond- 
ents/'] 

Under  date  of  January  8,  the  Joint  Board  wrote 
Boy's  that  it  represented  "the  majority  of  the  unrepre- 
sented employees  employed  in  the  snack  bar  of  The 
Boy's  Markets,  Inc.,  located  within  Southern  California. 
The  letter  concluded  with  a  request  for  recognition  as 
the  collective  bargaining  representative  of  the  employees 
in  the  above-mentioned  unit  and  for  a  meeting  for  the 
purpose  of  negotiating  a  bargaining  contract. 

After  the  receipt  of  the  forementioned  Joint  Board 
letter,  Boy's  hired  the  accounting  firm  of  J.  R. 
McKnight  &  Associates,  to  conduct  a  card  check. 

Under  date  of  January  14,  1964,  Winston  R.  Grein 
of  the  McKnight  firm  wrote  Boy's  as  follows  i^** 

In  Response  to  your  request  I  arrived  at  your  of- 
fice at  10:00  a.m.  this  morning  to  perform  a  card 
check.  You  gave  me  a  sheet  of  paper  with  twenty 
one  names  typed  thereon.  Mr.  Meister  of  the  Los 
Angeles  Joint  Executive  Board  of  Hotel  and  Res- 
taurant Employees  and  Bartenders  Union,  AFL- 
CIO,  gave  me  a  group  of  cards  which  represented 
requests  by  certain  of  your  employees  to  join  his 
union  and  designate  it  as  their  collective  bargain- 
ing representative. 


■'^This  is  not  to  say  that  at  times  Madray,  McKinstry,  and  Gus 
De  Silva  were  not  confused  on  certain  matters  or  that  there  were 
not  variations  in  their  objectivity  and  convincingness.  But  it  also 
should  be  noted  that  the  candor  with  which  each  of  them  admitted, 
dnrinsf  their  searchinp;-  examinations,  that  thev  could  not  be  certain 
as  to  dates,  times,  or  the  exact  words  used,  only  serves  to  add 
credence  to  what  a  careful  study  of  their  testimony  shows  what 
they  honpstlv  beheved  to  be  the  facts. 

^"A  copy  of  this  letter  was  forwarded  to  INTeister  of  the  Culinary 
Workers. 
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Appendix,  Page  2 

Page  14,  Trial  Examiner's  Decision 

in  United  Nuclear  Corporation 
(Howard  Myers)  dated  Jan.  18,  1966 

See  Brackets 

.  .  .  speech  between  the  two  of  us.  He'd  say  "Come 
on,  Smitty,  tell  me  something."  "Hell,  the  only  thing  I 
know  is  coming  from  the  miners,  you  let  me  know 
what  is  happening  now."  And  that  was  just  about  a 
standard  procedure  with  us  as  to  conversations  we  got 
into.  Again  referring  to  the  fact  that  you  thought 
that  I  said  there  would  be  no  transferring  if  the  union 
came  in,  the  Company  had  just  got  through  transferring 
a  bunch  of  men  during  that  time  from  the  Sandstone 
Mine  to  the  Rare  Metals  Mine.  They  transferred 
union  men  there,  and  in  the  event  of  the  close  down,  I 
still  don't  believe,  I'll  say  in  nineteen  or  twenty  minutes, 
I  honestly  didn't  believe  that  if  there  was  a  union  in 
there  that  they  wouldn't  transfer  the  men. 

Q.  You  say  at  that  time  the  Company  had  just 
got  through  transferring  some  men  to  the  Rare 
Metals  Mine?  A.  Well,  in  the  vicinity  of  that, 
yes.  Transferred  the  men  from  the  Sandstone 
Mine  to  the  Rare  Metals  Mine. 

Q.  Rare  Metal  Mine  is  also  the  same  mine 
known  as  the  San  Mateo  Mine?     A.     Yes. 

In  the  light  of  the  undersigned's  observation  of  Lilly, 
Fowler,  Smith,  Dominguez,  Lassiter,  Cummings,  Gal- 
legos,  and  Velarde,  while  each  was  on  the  witness  stand 
and  after  a  very  careful  examination  of  the  entire 
record,  the  undersigned  finds  that  Lassiter's,  Cum- 
mings',  Gallegos',   Dominguez'  and  Velarde's   versions 


of  their  respective  talks  with  Lilly,  Fowler  and  Smith, 
to  be  substantially  in  accord  with  what  was  said.  [This 
finding-  is  based  mainly,  but  not  entirely,  on  the  fact 
that  Lilly,  Fowler,  and  Smith  each  gave  the  under- 
signed the  distinct  impression  that  he  was  studiously 
attempting  to  conform  his  testimony  to  what  he  thought 
to  be  the  best  interest  of  the  Respondent.  On  the 
other  hand,  Lassiter,  Cummings,  Gallegos,  Dominguez, 
and  Velarde  each  particularly  impressed  the  under- 
signed as  being  one  who  is  careful  with  the  truth  and 
meticulous  in  not  enlarging  his  testimony  beyond  his 
memory  of  what  was  said  on  the  foregoing  occasions.'^] 

On  July  31,  the  election  was  held  among  the  135  Sand- 
stone and  Cliffside  unit  employees.  Of  the  125  em- 
ployees voting,  81  cast  ballots  in  favor  of  the  Union 
and  44  against. 

On  August  10,  the  Regional  Director,  for  and  on  be- 
half of  the  Board,  certified  the  Union  as  the  collective 
bargaining  representative  of  all  the  employees  in  the 
agreed  to  appropriate  unit. 

On  August  3,  Respondent's  counsel  telephoned  Frantz 
and  suggested  that  a  date  be  fixed  for  the  holding  of  a 
negotiating  meeting  as  soon  as  covenient.  Frantz  replied 
he  wanted  to  wait  for  the  Board's  certification  before 
entering  into  negotiations.  The  parties  finally  agreed 
to  meet  on  August  17. 


2iThis  is  not  to  say  that  at  times  Lassiter,  Cummings,  Gallegos, 
Dominguez  and  Velarde  were  not  confused  on  certain  matters  or 
that  there  were  no  variations  in  their  objectivity  and  convincing- 
ness. But  it  should  be  noted  the  candor  with  which  each  of  them 
admitted  that  they  could  not  be  certain  as  to  dates,  times  or  the 
exact  words  used',  only  serves  to  add  credence  to  what  a  careful 
study  of  their  testimony  shows  as  to  what  they  honestly  believed 
to  be  the  facts. 


Appendix,  Page  3 

Page  15,  Trial  Examiners  Decision 

in  Transonic,  A  Division 

of  Genisco  (Howard  Myers),  dated 

December  21,  1965. 

See  Brackets 

Q.  During  that  meeting,  which  was  addressed 
by  yourself  and  Mr.  Van  de  Water,  did  you  make 
any  statement  to  the  employees  about  work  or  work 
speed?  A.  Well,  yes.  We  told  the  employees  that 
we  expected  to  receive  for  eight  hours'  pay  eight 
hours  of  work. 

Q.     Did  you  say  any  more  than  that?     A.     No. 

Covie  Webb  testified  that  on  the  same  day  Porter 
and  Van  de  Water  had  addressed  the  employees'  meet- 
ing, referred  to  immediately  above,  she  asked  Porter, 
"How  long  this  pressure  going  to  exist  that  we  were 
working  under"  and  that  Porter  replied,  "As  long  as 
negotiations  exist  with  the  union."  Porter  testified  that 
he  had  a  conversation  with  Webb  immediately  after  the 
aforesaid  meeting;  that  he  could  not  recall  telling  Webb 
that  he  intended  "to  keep  the  pressure  on,  .  .  .  as  long 
as  the  union  was  around";  and  that  he  never  "told 
anybody,  any  employee,  any  supervisor,  or  otherwise, 
there  would  be  pressure  kept  on  until  the  union  matter 
was  resolved." 

In  the  light  of  the  undersigned's  observation  at  the 
hearing  of  the  conduct  and  deportment  of  Webb  and 
Porter  and  after  a  very  careful  scrutiny  of  the  entire 
record,  the  undersigned  finds  that  Webb's  version  as  to 
what  was  said  to  her  by  Porter  on  August  18,  to  be 
substantially  in  accord  with  the  facts.   [This  finding  is 


based  mainly,  but  not  entirely,  on  the  fact  that  Porter 
gave  the  undersigned  the  distinct  impression  that  he 
was  studiously  attempting  to  conform  his  testimony  to 
what  he  believed  to  be  the  best  interest  of  Respondent. 
On  the  other  hand,  Webb  impressed  the  undersigned  as 
being  a  person  who  is  careful  with  the  truth  and  metic- 
ulous in  not  enlarging  her  testimony  beyond  her  actual 
memory  of  what  was  said  on  that  occasion.] 

On  October  23,  two  days  after  the  commencement 
of  the  strike,  Respondent  began  notifying  the  strikers 
that  they  had  been  permanently  replaced.  In  fact,  23 
strikers  were  so  notified  prior  to  actually  being  re- 
placed. 

On  November  9,  the  parties  met  in  negotiations  with 
Duncan.  When  Simon  stated  that  the  Union  had  never 
changed  its  position  with  respect  to  its  demands,  Downs, 
to  quote  from  Downs'  credible  and  uncontradicted  testi- 
mony, "reminded  Mr.  Simon  that  he  was  present  with 
Mr.  Meuhle  .  .  .  when  we  told  them  at  one  point  .  .  ., 
if  Jamieson  was  willing  to  sign  the  agreement  outlining 
the  same  provisions  as  [in]  the  agreement  between  the 
Leach  Company'®  and  the  Machinists  Union  ...  we 
could  wrap  up  the  contract  real  quick"  for  the  Leach 
contract  "included  the  wage  rates,  which  was  what 
Mr.  Meuhle  had  been  trying  to  get  us  to  look  at  this 
particular  time."  In  response  to  Downs'  remarks,  Simon 
admitted  remembering  the  meeting,  remembering  the 
discussion,  and  where  the  meeting  took  place.  When 
Downs  commented  that  Respondent  "had  always  argued 
their  desire  to  be  competitive,  and  saying  that  [Re- 
spondent's proposed]  wage  rates  had  to  exist  .  .  .  they 
never  had  told  us  who.  .  .  ." 


2^Leach  is  a  Los  Angeles  based  concern  with  which  the  Union 
has  a  collective  bargaining  contract. 
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No.  20,879 
R.  J.  LisoN  Company,  Inc.,  petitioner 

V. 

National  Labor  Relations  Board,  respondent 


On  Petition  for  Review  and  Cross-Application  for 

Enforcement  of  an  Order  of  the  National  Labor 

Relations  Board 


BRIEF  FOR  THE  NATIONAL  LABOR  RELATIONS 
BOARD 


JURISDICTION 

This  case  is  before  the  Court  upon  petition  of  R.  J. 
Lison  Company,  Inc.  to  review  an  order  (R.  34-37)' 
of  the   National   Labor   Relations   Board   issued   on 


^References  to  the  pleadings  reproduced  as  Volume  I,  Plead- 
ings are  designated  "R."  References  to  the  stenogi'aphic  tran- 
script of  the  hearing  filed  with  the  Court  are  designated  "Tr." 
References  preceding  a  semicolon  are  to  the  Board's  findings ; 
those  following  are  to  the  supporting  evidence. 

(1) 


March  29,  1966.  In  its  answer  the  Board  has  re- 
quested enforcement  of  its  order,  which  is  reported  at 
157  NLRB  No.  101.  This  Court  has  jurisdiction  of 
the  proceedings  under  Section  10(e)  and  (f)  of  the 
National  Labor  Relations  Act,  as  amended  (61  Stat. 
136,  73  Stat.  519,  29  U.S.C,  Sec.  151,  et  seq.);  the 
unfair  labor  practices  having  occurred  in  Burbank, 
California,  where  petitioner  is  engaged  in  the  sale  and 
servicing  of  commercial  power  sweeping  machines. 
No  jurisdictional  issue  is  presented. 

I.  Counterstatement  of  the  Case 

Briefly,  the  Board  found  that  petitioner  violated 
Section  8(a)(3)  and  (1)  of  the  Act  by  discharging 
employees  Curtis  Reed  and  Stewart  Taber  because  of 
their  union  activities.^  The  evidence  upon  which  these 
findings  rest  is  summarized  below. 

A.  The  advent  of  the  Union 

Two  of  respondent's  six  employees,  Stewart  Taber 
and  Curtis  Reed,  contacted  a  union  official  in  early 
August  1964'  (R.  14;  Tr.  67).  Authorization  cards 
were  sent  to  the  two  employees,  who  distributed  them 
to  the  other  workers  (R.  15;  Tr.  67).  As  a  result 
of  Taber's  and  Reed's  effort,  all  six  employees  author- 
ized the  Union  to  represent  them  and,  on  August  13, 


-  Pertinent  statutory  provisions  are  reprinted,  inf^-a,  pp. 
15-17. 

3  Teamsters  Automotive  Workers,  Local  495,  International 
Brotherhood  of  Teamsters,  Chauffeurs,  Warehousemen  and 
Helpers  of  America  (hereafter  referred  to  as  the  "Union") 
(R.  10). 

*  All  dates  hereafter  are  1964  unless  otherwise  specified. 


the  Union  filed  a  petition  for  an  election  (R.  11).  An 
agreement  for  a  consent  election  was  approved  by  the 
Board's  Regional  Director  on  October  26  and  an  elec- 
tion was  held  on  October  30,  which  the  Union  won 
by  a  unanimous  vote.  (R.  11).  Accordingly,  on  No- 
vember 13,  the  Union  was  certified  as  the  exclusive 
bargaining  representative  of  petitioner's  employees 
(ibid.). 

On  December  21,  Richard  Lee,  a  union  official,  con- 
ferred with  Company  President  Robert  Lison,  his 
wife,  and  General  Manager  Peter  McGrath  (R.  11; 
Tr.  116,  208).  Lee  presented  a  proposed  contract  and 
the  parties  engaged  in  general  discussion  of  its  pro- 
visions (R.  11;  Tr.  13).  While  discussing  one  of  the 
contract  terms,  possibly  the  Union's  proposal  on 
hourly  wages  for  mechanics,  Lison  remarked  that  he 
didn't  consider  most  of  his  employees  to  be  "full- 
fledged  mechanics"  since  the  previous  job  experience 
of  one  was  restricted  to  working  in  a  pet  shop,  an- 
other was  only  kept — or  hired — because  of  Lison's 
desire  to  help  him  with  his  personal  financial  prob- 
lems, and  that  ".  .  .  Curt  Reed  was  probably  their 
only  qualified  mechanic"  (R.  12;  Tr.  13,  15).  Later, 
during  the  same  discussion,  Lison  turned  to  McGrath 
and  said:  "If  Curt  Reed  and  Stewart  Taber  hadn't 
been  around,  why,  there  wouldn't  be  any  union,  [we] 
wouldn't  be  sitting  [here]  today"  (R.  11;  Tr.  13). 
No  agreement  was  reached  on  the  contract. 

B.  The  discharges  of  Reed  and  Taber 

On  the  afternoon  of  Thursday,  December  31,  Dick 
Sheldrick,  the  plant  service  manager,  handed  Curtis 


Reed  his  iDaycheck  and  told  him  it  was  his  "last  check 
from  this  company"  (R.  12;  Tr.  30).  Reed,  who  had 
received  neither  notice  nor  other  warning,  was  sur- 
prised and  angered  (R.  12;  Tr.  30).  When  Reed  asked 
why  he  was  being  discharged,  Sheldrick  answered 
that  he  had  been  "late  too  many  times"  (R.  12;  Tr. 
31). 

Shortly  thereafter,  Reed  met  General  Manager  Mc- 
Grath  in  the  plant  parking  lot  and  asked  why  he  had 
been  fired  (R.  13;  Tr.  31).  McGrath  replied  that  it 
was  because  of  Reed's  inability  "to  do  the  work"  (R. 
13;  Tr.  32).  Reed  asked  if  he  might  have  a  written 
statement  to  that  effect.  McGrath  agreed  and  went  to 
the  plant  office  to  type  the  statement  (R.  13;  Tr.  32). 
Meanwhile  Reed,  with  Taber's  assistance,  gathered 
his  tools  and  returned  to  the  parking  lot.  McGrath 
came  back  to  the  lot  and  explained  that  he  had  talked 
to  Lison,  who  refused  to  provide  a  statement  setting 
forth  the  reason  for  Reed's  discharge  (R.  13;  Tr.  32). 

Later,  on  Januaiy  4,  1965,  Union  Organizer  Lee 
telephoned  McGrath  and  asked  why  Reed  had  been 
discharged.  McGrath  told  him  that  Reed  was  dis- 
charged "because  [he]  w^as  shaving  on  company  time" 
(R.  13;  Tr.  14).= 

On  January  22,  1965,  Union  Organizer  Lee  entered 
Company  premises  and  engaged  in  conversation  with 


'•  Still  later,  at  the  unfair  labor  practice  hearing,  McGrath 
testified  that  he  and  Plant  Service  Manager  Sheldrick  had 
conferred  in  late  November  to  decide  which  of  the  employees 
should  be  laid  off  in  view  of  the  seasonal  decline  in  work. 
According  to  McGrath,  Sheldrick  advised  that  Reed  be  dis- 
charged "because  we  had  complaints  about  his  work"  (R.  13; 
Tr.  140). 


Stewart  Taber,  who,  as  mentioned  above,  had  been 
one  of  the  chief  union  proponents  during  the  earlier 
campaign  (R.  16;  Tr.  17).  Sheldrick,  standing  8  to 
10  feet  away,  obsei-ved  this  contact.  Leaving  Taber, 
Lee  went  to  McGrath's  office  where  he  again  en- 
countered Sheldrick  (R.  16;  Tr.  18-19).  Lee  asked 
to  speak  to  McGrath  and  was  received  by  him  in  an 
inner  office  (R.  16;  Tr.  19).  Lee  informed  McGrath, 
among  other  things,  that  "[t]he  boys  [are]  thinking 
seriously  of  a  strike  situation  if  we  [don't]  get  to- 
gether and  negotiate  a  contract"  (R.  16;  Tr.  19). 

Less  than  an  hour  later,  McGrath  went  to  the  parts 
department  and  asked  Taber  if  he  had  been  keeping 
accurate  inventory  control  records  (R.  16;  Tr.  68)." 


®  Taber,  who  was  hired  in  January  1963,  was  senior  to  all 
other  employees  (R.  14;  Tr.  53-54,  66).  During  his  employ- 
ment, both  his  remuneration  and  duties  had  steadily  increased. 
Thus,  he  received  five  pay  increases  totaling  nearly  $100  per 
month,  exclusive  of  overtime,  and  was  charged  with  shop 
duties  as  a  mechanic,  responsibility  for  parts  and  inventory, 
and,  through  the  summer  of  1964,  caring  for  trees  and  shrubs 
at  a  newly  acquired  company  building  (R.  15;  Tr.  66,  72). 
He  repeatedly  complained  to  McGrath  that  his  shop  duties 
were  not  compatible  with  the  inventory  control  job — "paper- 
work and  grease  do  not  mix" — and  that  he  needed  an  assistant 
to  maintain  inventory  bins  and  records,  and  to  keep  the 
mechanics  from  circumventing  the  supply  system  (R.  15; 
Tr.  77-80,  83-84,  156).  McGrath  agreed  on  several  occasions 
that  corrective  measures  should  be  taken,  but  no  changes 
occurred  (R.  15;  Tr.  78,  79-80).  In  late  October,  Taber  was 
told  by  McGrath  that  there  was  no  fui-ther  necessity  for  the 
groundskeeping  job  which  Taber  had  been  doing  after  work- 
ing hours,  adding  that  no  further  overtime  would  be  au- 
thorized (R.  16;  Tr.  81).  Because  of  the  failure  to  eliminate 
his  shop  duties,  coupled  with  the  fact  that  no  helper  had  been 
assigned  him  and  the  added  pressure  created  by  the  Company's 


Taber  replied  that  he  had  not  and  reminded  McGrath 
that  he  had  repeatedly  informed  him  of  the  impossi- 
bility of  keeping  the  records  current  without  a  helper 
(R.  16;  Tr.  68,  147).  McGrath  took  the  inventory 
control  cards  and  told  Taber  that  henceforth  they 
would  be  kept  in  the  office  (R.  16;  Tr.  165). 

According  to  Lison,  McGrath  showed  him  the  cards 
at  about  1:30  that  afternoon  (R.  16;  Tr.  217).  Mc- 
Grath said  that  upon  realizing  that  Taber  had  not 
maintained  the  inventory  control  cards,  he  "was 
shocked"  and  when  he  told  Lison,  "he  was  very  upset 
.  .  .  felt  that  [Taber]  should  be  dismissed"  (R.  16; 
Tr.  147,  150). 

About  2:30  that  afternoon,  McGrath  and  Lison 
v/alked  into  the  parts  department.  Lison  handed 
Taber  a  check  and  told  him  he  was  discharged  (R. 
16;  Tr.  69).  Taber,  who  had  no  prior  warning,  asked 
why,  and  Lison  replied  that  the  inventory  control 
cards  had  not  been  kept  properly  (R.  16;  Tr.  70,  150, 
216).  Taber  pointed  to  McGrath  and  said,  "didn't  I 
ask  you  for  an  assistant  to  give  me  a  hand  with  in- 
ventory control,  or  give  me  a  hand  in  the  parts  de- 
partment generally?"  (R.  16;  Tr.  70).  McGrath  ad- 
mitted this,  but  added  that  Taber  "had  plenty  of  time 
in  the  last  few  months  to  catch  all  this  back  inven- 
tory control  up"  (R.  17;  Tr.  70,  211,  218).  Lison 
then  told  Taber  to  "pack  your  personal  belongings  and 


acquisition  of  three  new  dealerships  and  the  withdrawal  of 
authorization  for  overtime,  Taber  fell  behind  in  his  inventory 
control  (R.  16;  Tr.  82).  He  warned  McGrath  of  the  situation 
and  was  told  to  "let  [it]  go  and  catch  up  when  you  can"  (R. 
16;  Tr.  82,  148). 


get  out,  and  never  come  back  on  the  premises  again" 
(R.  17;  Tr.  70,  211,  218). 

II.  The  Board's  Conclusions  and  Order 

The  Board,  in  agreement  with  the  Trial  Examiner, 
found  that  the  Company  violated  Section  8(a)(3) 
and  (1)  of  the  Act  by  discharging  employees  Reed 
and  Taber  because  of  their  activity  on  behalf  of  the 
Union. ^ 

The  Board's  order  directs  the  Company  to  cease  and 
desist  from  the  unfair  labor  practices  found  and  from 
in  any  other  manner  interfering  with,  restraining  or 
coercing  its  employees  in  the  exercise  of  their  rights 
protected  under  Section  7  of  the  Act.  Affirmatively, 
the  Board's  order  directs  the  Company  to  reinstate 
Curtis  Reed  and  Stewart  Taber  to  their  former  or 
equivalent  positions  and  make  them  whole  for  any  loss 
of  wages  they  may  have  suffered  because  of  Company 
discrimination  against  them,  and  to  post  the  usual 
notices  (R.  19-21,  33). 

ARGUMENT 

The  Company  Violated  Section  8(a)(3)  and  (1)  of  the 
Act  by  Discharging  Taber  and  Reed  Because  of  Their 
Union  Activity 

As  the  Trial  Examiner  concluded,  "this  case  pre- 
sents the  comparatively  rare  situation  where  the  reci- 


^  The  Board  did  not  agree  with  its  Trial  Examiner's  con- 
clusion that  the  Company's  elimination  of  Taber's  overtime 
work  at  premium  pay  on  and  after  October  30  violated  the 
Act.  Accordingly,  that  portion  of  the  complaint  was  dis- 
missed  (R.  31-32). 


8 

tation  of  the  facts  leading  up  to  the  discharges  vividly 
reveals  their  discriminatory  character"  (R.  17).  Thus 
Reed  and  Taber,  the  most  senior  in  point  of  service 
of  the  Company's  employees,  received  regular  raises 
and  were  highly  regarded  by  management  until  they 
became  the  spearhead  of  the  Union's  campaign  to  or- 
ganize their  fellows.  Derelictions  of  duty,  long  coun- 
tenanced by  the  Company — in  fact  not  previously 
regarded  as  serious  enough  even  to  merit  mention  * — 
suddenly  became  grounds  for  immediate  discharge, 
without  warning  and,  in  Taber's  case,  in  angiy  words. 
Thus,  Lison's  last  statement  to  Taber,  "get  out,  and 
never  come  back  on  the  premises  again"  (Tr.  70)  is 
both  angry  and  unexplained.  Taber's  dereliction,  for 
which  he  was  ostensibly  discharged,  was  failure  to 
keep  current  the  inventory  control  cards.    However, 


^  Lison  testified  that,  to  his  knowledge,  Taber  had  never 
been  reprimanded  for  anything  until  the  day  of  his  discharge 
(Tr.  216).  Reed,  regarded  by  Lison  as  his  "only  qualified 
mechanic"  had  not  been  warned  concerning  any  of  the  multi- 
tude of  transgressions  serially  described  by  Sheldrick  as 
reasons  for  discharge.  Thus,  Sheldrick  stated  that: 

(1)  he  had  received  complaint  from  some  30  or  35  customers 
about  Reed's  poor  workmanship  and/or  the  fact  that  on  some 
occasions  Reed  would  go  to  a  customer's  establishment  and 
merely,  "stand  around  and  stay  there  ten  minutes,  possibly, 
and  leave";  that  of  the  said  30  or  35  customers  who  com- 
plained about  Reed,  he  could  recall  only  (a)  early  in  1964, 
Prudential  Insurance  Company  requested  that  Reed  not  be 
dispatched  to  its  establishment  because  Reed  "didn't  do  any 
work,"  (b)  Simi  Drive-In  complained,  early  in  the  summer  of 
1964,  that  Reed  came  to  its  place  of  business,  had  the  regular 
monthly  service  slip  signed  and  then  left  without  doing  any 
work,  (c)  the  firm  of  Tarter,  Webster  &  Johnson  complained. 
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it  is  admitted  that  he  repeatedly  informed  McGrath 
of  the  fact  that  he  could  not  keep,  and  had  not  kept, 
the  cards  up  to  date  (Tr.  70,  77-80,  83-84,  211,  218, 
156,  148).  Certainly  it  could  not  come  as  a  surprise 
to  McGrath  that  the  cards  were  in  the  condition  which 
allegedly  "shocked"  him,  and  ostensibly  angered  Li- 
son.  Moreover,  McGrath's  "shock"  is  no  less  incredi- 
ble than  Lison's  anger,  for  the  inventory  system  itself 
was  so  unimportant  to  Lison  that  after  Taber's  dis- 
charge none  was  kept  for  over  two  months  (Tr.  103). 
In  view  of  these  facts  the  Board  was  amply  warranted 
in  concluding  that  Taber's  "unsatisfactory  work  be- 
came unsurmountable  in  [Lison's]  eyes  when  Lee 
mentioned  to  McGrath  [that  morning]  that  the  em- 
ployees were  thinking  about  striking  the  plant"  (R. 
18).  Accordingly,  Lison's  angry  dismissal  of  Taber 
is  revealed  as  being  directly  attributable  to  Taber's 
known  identification  with  the  Union  and  its  plans.  As 
the  Court  of  Appeals  for  the  Fifth  Circuit  stated  in 
similar  circumstances  {Gulleft  Gin  Co.  v.  N.L.R.B., 
179  F.  2d  499,  501-502,  modified  with  respect  to 
remedy,  340  U.S.  361): 


during  early  summer  of  1964,  that  Reed  did  not  do  any  work 
when  he  came  to  its  establishment,  and  (d)  Safeco  complained 
that  Reed  stopped  at  its  place  of  business,  slept  for  two  hours 
and  then  left;  and  (2)  that  during  the  summer  of  1964,  he 
found  Reed  asleep  on  two  separate  occasions  in  the  plant  dur- 
ing working  hours.  (R.  13;  Tr.  176,  180,  187,  191). 

Nevertheless.  Reed  in  fact  had  been  treated  with  no  small 
degree  of  indulgence.  For  instance,  upon  being  discovered 
asleep  on  the  job  on  two  occasions,  his  supervisor  merely 
admonished  him  to  "punch  out  and  go  home  *  *  *  if  he  wanted 
to  sleep"  (Tr.  181).  Sheldrick,  the  supervisor,  did  not  report 
either  sleeping  incident  to  McGrath  or  Lison  (ibid.). 
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While  a  discharge  in  caprice  or  anger  is  not 
in  and  of  itself  a  violation  of  the  Act,  if  that 
caprice  or  anger  arises  out  of,  or  may  be  reason- 
ably attributed  to,  resentment  against  employees 
for  pressing  their  rights  under  the  Act,  the  Act 
specifically  makes  such  discharges  unfair  labor 
practices. 

Accord:  N.L.R.B.  v.  Moss  Planing  Mill  Co.,  206  F. 
2d  557,  559  (C.A.  4) ;  N.L.R.B.  v.  Jackson  Tile  Mfg. 
Co.,  282  F.  2d  90,  95   (C.A.  5). 

Similarly,  in  Reed's  case,  it  is  not  only  a  reasonable, 
but  a  nearly  inescapable,  conclusion  that  the  Com- 
pany's management  was  bent  upon  correcting,  nunc 
pro  tunc,  the  circumstances  which  underlay  Lison's 
lament:  "If  Curt  Reed  and  Stewart  Taber  hadn't  been 
around,  why,  there  wouldn't  be  any  union  .  .  ."  (Tr. 
13).  Nor  is  such  strategy  without  redeeming  value 
since,  in  a  unit  composed  of  six  employees,  the  loss 
of  the  most  militant  one-third  would  certainly  inter- 
fere with  plans  for  concerted  employee  action  in  con- 
nection with  bargaining.  Other  reasons  cited  by  the 
employer  were  properly  rejected  as  pretextuous. 

Thus,  Sheldrick  testified  that  he  noticed  in  Novem- 
ber that  'Svork  was  falling  off  ...  as  it  normally 
does  at  that  time  of  year"  (Tr.  175).  There  is  no 
evidence  that  this  yearly  slump  has  ever  required  dis- 
charges— or  even  layoffs — in  previous  years."  None- 
theless, according  to  Sheldrick  he  went  to  Lison  and 
recommended  that  the  employee  second  in  seniority, 
the  ''only  qualified"  mechanic  in  the  Company's  em- 


"  In  November  1964,  one  truck  driver  was  laid  off  (R.  14, 
n.  11;  Tr.  131,  174)  A  replacement  was  hired  in  July  1965 
(Tr.  138). 
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ploy,  be  discharged  because  of  ancient  derelictions 
many  of  which,  at  the  time  of  their  occurrence,  had 
not  been  regarded  as  serious  enough  to  warrant  men- 
tion/'^ 

In  shoi-t,  the  reasons  advanced  by  Company  officials 
for  Reed's  discharge  are  numerous,  shifting  and,  in 
large  part,  unsupported.  Initially  the  Company's  po- 
sition was  that  Reed  was  discharged  for  excessive 
absenteeism  (Tr.  31).  A  short  while  later,  Reed  was 
told  that  his  "inability  to  .  .  .  do  the  work"  caused 
his  discharge  (Tr.  31-32)."  Less  than  a  week  later, 
in  answer  to  questioning  by  a  union  official,  McGrath 
said  that  Reed  had  been  discharged  for  shaving  on 
company  time  (Tr.  14).'"   Still  later,  at  the  hearing, 


^°  Sheldrick  stated  that  he  "reprimanded"  Reed  in  con- 
nection with  the  Prudential  complaint  but  did  not  mention 
it  to  either  McGrath  or  Lison,  and  did  not  remember  whether 
or  not  he  had  dispatched  Reed  to  the  complaining  company 
thereafter;  that  he  could  not  recall  mentioning  the  Simi 
complaint  to  Reed;  that  he  "believed"  he  had  talked  to  Reed 
about  the  Safeco  complaint,  but  Reed  had  denied  it;  and  that 
he  could  not  recall  even  talking  to  Reed  about  the  Tarter, 
Webster  &  Johnson  complaint  {supra,  p.  8,  n.  8;  Tr.  188-189, 
192,  193,  196).  He  also  testified  with  regard  to  finding  Reed 
asleep  on  two  occasions  (supra,  p.  8,  n.  8)  ;  that  he  did  not 
mention  even  the  possibility  of  discharge  the  first  time  he 
spoke  to  Reed  and  did  not  remember  speaking  to  him  at  all 
on  the  second  occasion  (Tr.  194). 

"  Ten  days  earlier  Lison  had  spoken  of  Reed  as  his  "only 
qualified  mechanic"  (Tr.  15). 

^-  Credited  testimony  reveals  that  Reed  had  consistently 
shaved  during  working  hours,  and  had  been  observed  without 
comment  by  both  McGrath  and  Sheldrick  (Tr.  35).  Shortly 
after  the  election  Lison  told  Reed  and  Taber  (who  also  shaved 
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the  Company  took  the  position  that  Reed's  discharge 
had  been  the  result  of  economic  necessity  coupled  with 
numerous  customer  complaints  {supra,  p.  8,  n.8) .  Even 
assuming,  arguendo,  that  each  of  the  multiple  mal- 
feasances ascribed  to  Reed  are  factually  true,  "the  ex- 
istence of  some  justifiable  ground  for  discharge  is  no 
defense  if  it  was  not  the  moving  cause."  NX.R.B.  v. 
Texas  Independent  Oil  Co.,  232  F.  2d  447,  449  (C.A. 
9),  quoting  Wells,  Inc.  v.  N.L.R.B.,  162  F.  2d  457, 
459-460  (C.A.  9).  It  is  unremarkable  that  the  Board's 
Examiner,  faced  with  these  multiple  and  shifting 
reasons  advanced  by  management  spokesmen  for  the 
discharge  of  Reed,  found  them  to  be  "persuasive  in- 
dications that  antiunion  reasons,  rather  than  the  rea- 
sons advanced  by  [company  officials],  accounted  for 
the  action  taken  against  him"  (R.  17)." 


on  the  job)  that  they  were  to  discontinue  this  practice  on 
pain  of  discharge  (Tr.  34).  Reed  never  again  shaved  on 
working  time  (ibid.). 

"  In  thus  resolving  questions  of  credibility  and  concluding 
that  the  reasons  given  by  the  Company  for  Reed's  discharge 
were  pretexts  only,  the  Trial  Examiner,  at  one  point,  em- 
ployed language  in  a  formulation  similar — but  not  identical — 
to  that  which  he  has  previously  used  in  other  cases.  Citing 
this  similarity,  the  Company  terms  the  formulation  "boiler- 
plate" and  suggests  either  bias  and  prejudice,  or  lack  of 
diligence — it  is  unclear  which  is  relied  upon  (Co.  br.  p.  19). 
Initially,  it  is  axiomatic  that  in  cases  such  as  this,  in  which 
abundant  evidence,  none  of  it  inherently  incredible,  supports 
the  Board's  findings,  it  remains  for  the  Examiner  and  the 
Board,  and  not  the  Court,  to  resolve  questions  of  credibility. 
N.L.R.B.  V.  Local  776,  I.A.T.S.E.,  303  F.  2d  513,  518  (C.A. 
9),  cert,  denied,  371  U.S.  826;  Shattuck  Denn  Mining  Cot-p.  V. 
N.L.R.B.,  362  F.  2d  466,  469  (C.A.  9),  and  cases  cited  n.  10 
thereat.  Specifically,  here,  as  in  Shattuck  Denn  Mining  Corp. 
v.  N.L.R.B.,  supra,  at  p.  470,  the  Examiner  found  the  stated 
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CONCLUSION 

For  the  reasons  stated,  it  is  respectfully  requested 
that  the  petition  for  review  be  dismissed  and  that  the 
Board's  order  be  enforced  in  full. 


Arnold  Ordman, 

General  Counsel, 

DOMINICK  L.  Manoli, 

Associate  General  Counsel, 

Marcel  Malleh'-Prevost, 

Assistant  General  Counsel, 

Warren  M.  Davison, 
Peter  M.  Giesey, 

Attorneys, 

National  Labor  Relations  Board. 
October  1966. 


motives  to  be  false,  inferred  from  the  surrounding  circum- 
stances that  there  was  another  motive  which  the  employer 
desired  to  conceal  and  that  it  was  an  unlawful  one.  In  thus 
concluding,  he  found  it  necessary  to  resolve  questions  con- 
cerning the  credibility  of  conflicting  testimony  given  by  the 
various  parties.  That  the  Examiner  found  certain  significant 
characteristics  in  the  witnesses'  demeanor  and  modes  of  ex- 
pression which  he  had  observed  in  other  witnesses  in  other 
cases,  and  which  he  described  in  similar  language,  is  scarcely 
surprising  and  clearly  inadequate  as  a  basis  for  reversal 
of  his  findings.  We  submit  that  the  Company's  challenge  to 
the  trier  of  facts'  necessary  resolution  of  questions  of  credi- 
bility rests  primarily  upon  "nothing  more"  than  "the  feeling 
*  *  *  not  uncommon  for  one  against  whom  decision  has  gone" 
that  the  trier,  "be  he  baseball  umpire,  trial  judge  or  hearing 
oflftcer,  is  biased."  N.L.R.B.  v.  Lewisburg  Chair  &  Furniture 
Co.,  230  F.  2d  155,  156  (C.A.  3). 
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Certificate 

The  undersigned  certifies  that  he  has  examined  the 
provisions  of  Rules  18  and  19  of  this  Court  and  in 
his  opinion  the  tendered  brief  conforms  to  all  require- 
ments. 


Marcel  Mallet-Prevost 

Assistant  General  Cotinsel 

National  Labor  Relations  Board 
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APPENDIX 

The  relevant  provisions  of  the  National  Labor  Re- 
lations Act,  as  amended  (61  Stat.  136,  73  Stat.  519, 
29  U.S.C,  Sees.  151,  et  seq.)  are  as  follows: 

Rights  of  Employees 

Sec.  7.  Employees  shall  have  the  right  to  self-or- 
ganization, to  form,  join,  or  assist  labor  organiza- 
tions, to  bargain  collectively  through  representatives 
of  their  own  choosing,  and  to  engage  in  other  con- 
certed activities  for  the  purpose  of  collective  bargain- 
ing or  other  mutual  aid  or  protection,  and  shall  also 
have  the  right  to  refrain  from  any  or  all  of  such  ac- 
tivities except  to  the  extent  that  such  right  may  be 
affected  by  an  agreement  requiring  membership  in  a 
labor  organization  as  a  condition  of  employment  as 
authorized  in  section  8  (a)  (3). 

Unfair  Labor  Practices 

Sec.  8  (a)  It  shall  be  an  unfair  labor  practice  for 
an  employer — 

(1)  to  interfere  with,  restrain,  or  coerce  em- 
ployees in  the  exercise  of  the  rights  guaranteed 

in  section  7; 

*  *         *         * 

(3)  by  discrimination  in  regard  to  hire  or 
tenure  of  employment  or  any  term  or  condition  of 
employment  to  encourage  or  discourage  member- 
ship in  any  labor  organization:  *   *   * 

*  *         *         * 

Sec.  10  (e)  The  Board  shall  have  power  to  petition 
any  court  of  appeals  of  the  United  States,  .  .  .  within 
any  circuit  .  .  .  wherein  the  unfair  labor  practice  in 
question  occurred  or  wherein  such  person  resides  or 
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transacts  business,  for  the  enforcement  of  such  order 
and  for  appropriate  temporary  relief  or  restraining 
order,  and  shall  file  in  the  court  the  record  in  the  pro- 
ceedings, as  provided  in  section  2112  of  title  28,  Unit- 
ed States  Code.  Upon  the  filing  of  such  petition,  the 
court  shall  cause  notice  thereof  to  be  served  upon  such 
person,  and  thereupon  shall  have  jurisdiction  of  the 
proceeding  and  of  the  question  determined  therein, 
and  shall  have  power  to  grant  such  temporary  relief 
or  restraining  order  as  it  deems  just  and  proper,  and 
to  make  and  enter  a  decree  enforcing,  modifying,  and 
enforcing  as  so  modified,  or  setting  aside  in  whole  or 
in  part  the  order  of  the  Board.  No  objection  that  has 
not  been  urged  before  the  Board,  its  member,  agent, 
or  agency,  shall  be  considered  by  the  court,  unless  the 
failure  or  neglect  to  urge  such  objection  shall  be  ex- 
cused because  of  extraordinary  circumstances.  The 
findings  of  the  Board  with  respect  to  questions  of  fact 
if  supported  by  substantial  evidence  on  the  record  con- 
sidered as  a  whole  shall  be  conclusive.  If  either  party 
shall  apply  to  the  court  for  leave  to  adduce  additional 
evidence  and  shall  show  to  the  satisfaction  of  the 
court  that  such  additional  evidence  is  material  and 
that  there  were  reasonable  grounds  for  the  failure  to 
adduce  such  evidence  in  the  hearing  before  the  Board, 
its  member,  agent,  or  agency,  the  court  may  order 
such  additional  evidence  to  be  taken  before  the  Board, 
its  member,  agent,  or  agency,  and  to  be  made  a  part 
of  the  record  ....  Upon  the  filing  of  the  record  with 
it,  the  jurisdiction  of  the  court  shall  be  exclusive  and 
its  judgment  and  decree  shall  be  final,  except  that  the 
same  shall  be  subject  to  review  by  the  .  .  .  Supreme 
Court  of  the  United  States  upon  writ  of  certiorari  or 
certification  as  provided  in  section  1254  of  title  28. 

(f)   Any  person  aggrieved  by  a  final  order  of  the 
Board  granting  or  denying  in  whole  or  in  part  of  re- 
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lief  sought  may  obtain  a  review  of  such  order  in  any 
circuit  court  of  appeals  of  the  United  States  in  the 
circuit  wherein  the  unfair  labor  practice  in  question 
was  alleged  to  have  been  engaged  in  or  wherein  such 
person  resides  or  transacts  business,  or  in  the  United 
States  Court  of  Appeals  for  the  District  of  Columbia, 
by  filing  in  such  court  a  written  petition  praying  that 
the  order  of  the  Board  be  modified  or  set  aside.  A 
copy  of  such  petition  shall  be  forthwith  transmitted  by 
the  clerk  of  the  court  to  the  Board,  and  thereupon  the 
aggrieved  party  shall  file  in  the  court  the  record  in 
the  proceeding,  certified  by  the  Board,  as  provided  in 
section  2112  of  title  28,  United  States  Code.  Upon 
the  filing  of  such  petition,  the  court  shall  proceed  in 
the  same  manner  as  in  the  case  of  an  application  by 
the  Board  under  subsection  (e)  of  this  section,  and 
shall  have  the  same  jurisdiction  to  grant  to  the  Board 
such  temporary  relief  or  restraining  order  as  it  deems 
just  and  proper,  and  in  like  manner  to  make  and  en- 
ter a  decree  enforcing,  modifying,  and  enforcing  as  so 
modified,  or  setting  aside  in  whole  or  in  part  the  order 
of  the  Board;  the  findings  of  the  Board  with  respect 
to  questions  of  fact  if  supported  by  substantial  evi- 
dence on  the  record  considered  as  a  whole  shall  in  like 
manner  be  conclusive. 
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No.  20879 
IN  THE 


United  States  Court  of  Appeals 

FOR  THE  NINTH  CIRCUIT 


R.  J.  LisoN  Company,  Inc., 

Petitioner, 


vs. 

National  Labor  Relations  Board, 


Respondent. 


On  Petition  for  Review  of  an  Order  of  the 
National  Labor  Relations  Board. 


PETITIONER'S  REPLY  BRIEF. 


The  Board  places  great  reliance  upon  the  following 
arguments : 

1.  Reed  and  Taber  were  senior  in  point  of  service 
of  the  Company's  employees,  received  regular  raises  and 
were  highly  regarded  by  management  until  they  be- 
came the  spearhead  of  the  Union's  campaign  to  organ- 
ize their  fellows. 

The  fact  is  that  Reed  had  not  received  a  raise  for 
six  months  prior  to  his  discharge.  [TR  228-230]. 

There  is  no  evidence  that  either  had  received  a  re- 
cent wage  increase. 

There  is  no  evidence  they  were  "highly  regarded" 
until  they  became  the  "spearhead"  of  the  Union's 
campaign.  It  was  Sheldrick  who  made  the  decision  to 
terminate  Reed  and  Sheldrick  testified  of  many  instances 


\\hich  indicated  he  did  not  hold  Reed  in  high  regard. 
[TR  34,  48.  37,  52,  179]. 

There  is  no  evidence  Respondent  was  aware  they 
were  "spearheading"  an  organizational  drive.  After  all. 
between  the  two  of  them,  they  only  had  to  obtain  four 
authorization  cards. 

In  fact.  Reed  was  considered  to  be  a  poor  union 
supporter  by  Lison  because  he  had  bragged  about  cross- 
ing a  picket  line.  [TR21S]. 

There  is  no  evidence  Respondent  suddenly  turned 
on  these  two  employees.  The  election  was  held  Novem- 
ber 4.  1964.  x^t  that  time  Respondent  could  conclude 
that  Reed  and  Taber  had  voted  for  the  union.  The 
discharges  did  not  take  place  until  about  60  days  later. 

2.  Derelictions  of  duty,  long  countenanced  by  the 
Company,  suddenly  became  grounds  for  immediate  dis- 
charge. 

The  fact  is  that  Reed  was  not  discharged  because 
he  was  derelict  in  his  duties.  Reed  was  terminated  be- 
cause service  business  fell  off  in  the  fall  of  1964.  [TR 
132,  R-2].  Neither  Taber  nor  Reed  denied  the  Com- 
pany's claim  that  service  business  was  falling  off  in  the 
fall  of  1964.  Reed  was  selected  as  the  man  to  terminate 
because  he  was  considered  by  Sheldrick  to  be  the  least 
efficient  employee. 

Taber's  failure  to  maintain  the  inventory  control  cards 
was  not  known  until  the  date  of  his  discharge.  Taber 
had  been  told  to  let  the  cards  go  and  catch  up  on 
them  when  he  could.  [TR  148].  But  he  had  had  ade- 
quate time  to  catch  up  and  failed  to  do  so.  [TR  70. 
211,218]. 


— 3— 

3.  The  inventory  control  system  was  so  unimportant 
that  after  Taber's  discharge  none  was  kept  for  over 
two  months. 

The  fact  is  that  during  this  two  month  period  the 
Company  was  setting  up  a  new  inventory  control  sys- 
tem to  be  handled  in  the  office.  The  cards  necessary 
for  the  new  system  were  at  the  printers  for  six  weeks. 
When  the  printer  delivered  the  cards,  over  5,000  of  them 
had  to  be  prepared.  It  was  little  wonder  two  months 
elapsed  before  the  inventory  control  system  was  oper- 
ating again.  [TR  101-102]. 

4.  Lison  was  angry  when  he  notified  Taber  of  his 
discharge. 

There  is  not  a  shred  of  evidence  that  Lison's  anger 
arose  out  of  resentment  for  union  activities.  The  evi- 
dence is  that  he  was  angry  because  Taber  had  not  been 
doing  the  job  he  was  paid  to  do. 

5.  The  Company  gave  shifting  reasons  for  Reed's 
discharge. 

The  fact  is  that  only  one  reason  was  ever  advanced 
for  Reed's  termination.  That  reason  was  documented 
almost  a  month  before  the  termination  when  the  Com- 
pany advised  the  Union  it  would  be  necessary  to  ter- 
minate another  man  for  economic  reasons.  [TR  132, 
R-2]. 

The  fact  that  many  reasons  existed  for  selecting 
Reed  as  the  man  to  terminate  only  adds  to  the  Com- 
pany's defense. 

The  fact  remains  that  none  of  the  indicia  of  an  il- 
legal discharge  are  present  in  this  case. 


In  every  wrongful  discharge  case  which  has  come  to 
the  attention  of  this  writer,  indeed,  in  every  case  cited 
by  the  Board  in  its  brief,  there  has  been  some  conduct 
on  the  part  of  the  employer  to  show  an  illegal  motive. 
i.e.,  surveillance,  threats,  promises  of  benefits,  or  other 
unfair  labor  practices. 

Not  one  of  these  commonly  recognized  factors  indi- 
cating illegal  motive  is  present  in  this  case. 

No  employee  was  ever  threatened.  In  fact,  they  were 
assured  they  were  free  to  vote  for  the  union  if  they 
wished.  [TR  151-152]. 

The  terminations  did  not  follow  the  election  imme- 
diately. Reed  and  Taber  have  never  been  replaced.  There 
is  no  evidence  of  interrogation,  surveillance,  or  union 
hostility. 

On  the  contrary,  the  Company  cooperated  in  the  elec- 
tion and  agreed  to  a  consent  election.  The  Company  rec- 
ognized the  Union  and  bargained  with  it  after  the  elec- 
tion. The  Company  has  never  rejected  the  union  or  the 
principle  of  collective  bargaining. 

Respondent  submits  this  case  is  based  entirely  upon 
surmise  and  suspicion  and  is  lacking  in  the  quality  of 
proof  rec|uired  to  be  produced  and  is  very  much  like 
Losano  Enterprises  v.  National  Labor  Relations  Board, 
357  F.  2d  500  (1966-9th  Circuit)  in  which  this  Court 
denied  enforcement. 

Respondent  respectfully  requests  this  Court  to  make 
and  enter  its  decree  setting  aside  the  Decision  and  Or- 
der of  Respondent  and  dismissing  Respondent's  cross- 
petition  for  enforcement. 

Sweeney,  Cozy  &  Foye, 

By    M.   J.    DiEDERICH. 

Attorneys  for  Petitioner. 


Certificate. 

I  certify  that,  in  connection  with  the  preparation 
of  this  brief,  I  have  examined  Rules  18,  19  and  39  of  the 
United  States  Court  of  Appeals  for  the  Ninth  Circuit, 
and  that,  in  my  opinion,  the  foregoing  brief  is  in  full 
compliance  with  those  rules. 

M.  J.  DiEDERICH 
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No.  20914 
National  Labor  Relations  Board,  petitioner 

V. 

International  Longshoremen's  and 
Warehousemen's  Union,  Local  12 


On  Petition  for  Enforcement  of  an  Order  of  the 
National  Labor  Relations  Board 


BRIEF  FOR  THE  NATIONAL  LABOR  RELATIONS 
BOARD 


JURISDICTION 

This  case  is  before  the  Court  upon  the  petition  of 
the  National  Labor  Relations  Board  for  enforcement 
of  its  order  issued  against  respondent  on  November 
18,  1965,  pursuant  to  Section  10(c)  of  the  National 
Labor  Relations  Act  (61  Stat.  136,  73  Stat.  519,  29 
U.S.C.,  Section  151,  et  seq.).^    The  Board's  Decision 


^  The  pertinent  statutorj^  provisions  are  reprinted,  infra, 
pp.  21-24. 

(1) 


and  Order  (R.  18-31,  35-36)'  are  reported  at  155 
NLRB  No.  89.  This  Court  has  jurisdiction  of  the 
proceeding  under  Section  10(e)  of  the  Act,  the  un- 
fair labor  practices  having  occurred  in  the  port  of 
North  Bend-Coos  Bay,  Oregon, 

STATEMENT  OF  THE  CASE 

I.    The  Board's  findings  of  fact 

Briefly,  the  Board  found  that  respondent  violated 
Section  8(b)  (2)  and  (1)  (A)  of  the  Act  by  refusing 
to  dispatch  three  employees  to  longshore  jobs  and  by 
barring  them  from  the  dispatch  hall,  because  they  en- 
gaged in  a  concerted  protest  against  respondent's  dis- 
patching procedures.  The  facts  upon  which  the  Board 
based  its  findings  are  as  follows : 

The  Pacific  Maritime  Association  ("PMA")  is  an 
association  of  employers  in  the  shipping  and  stevedor- 
ing industry  which  represents  its  members  in  collec- 
tive bargaining  with  the  International  Longshore- 
men's and  Warehousemen's  Union  ("ILWU")  (R. 
18;  Tr.  7,  11,  U.  Ex.  2,  p.  1,  R.  14).  ILWU  is  the 
bargaining  agent  of  certain  Pacific  Coast  longshore- 
men employed  by  the  PMA  companies  (U.  Ex.  2, 
p.  1).  In  1961,  PMA  and  ILWU  entered  into  a  five- 
year  collective  bargaining  agreement  (R.  20;  U.  Ex. 
2,  p.  1).     The  agreement  provides  that  the  "hiring 


-  References  to  the  pleadings  reproduced  as  "Volume  I, 
Pleadings"  are  designated  "R."  References  to  the  stenographic 
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10  are  designated  "Tr."  References  to  the  General  Counsel's 
and  the  Union's  exhibits  are  designated  "G.C.  Ex."  and  "U. 
Ex.",  respectively. 


and  dispatching  of  all  longshoremen  shall  be  through 
halls  operated  jointly  by  [ILWU  and  PMA]/'  and 
that  there  "shall  be  one  central  dispatching  hall  in 
each  of  the  [Pacific  Coast]  ports  with  such  branch 
halls  as  shall  be  mutually  agreed  upon."  (U.  Ex.  2, 
p.  42.)  The  agreement  requires  that  the  expense  of 
operating  the  dispatch  halls  ''shall  be  borne  one-half 
by  the  local  union  and  one-half  by  the  Employers." 
(R.  20;  U.  Ex.  2,  p.  42,  Tr.  144-145.)  The  agree- 
ment provides  for  the  establishment  of  a  Joint  Port 
Labor  Relations  Committee  ("Joint  Committee")  in 
each  port,  composed  of  an  equal  number  of  ILWU  and 
PMA  representatives  (R.  20;  Tr.  135,  U.  Ex.  2,  pp. 
63-64).  Under  the  terais  of  the  agreement,  the  Joint 
Committees  investigate  and  adjudicate  grievances  and 
direct  the  operation  of  the  dispatch  halls  in  their  re- 
spective ports.  Dispatchers  are  to  be  selected  by  the 
International  "through  elections."  (R.  20;  U.  Ex.  2, 
pp.  43,  64). 

Local  12,  ILWU,  is  the  local  affiliate  in  the  Oregon 
Port  of  North  Bend-Coos  Bay  (R.  20;  Tr.  166).  Ber- 
nard Warnken,  Lee  Thomas  and  Donald  Wilson 
M^orked  in  this  port  as  "casual"  longshoremen,  that  is, 
as  non-registered  longshoremen  who  are  dispatched  to 
jobs  when  no  registered  longshoremen  are  available 
(R.  20;  Tr.  15,  12).  Casuals  call  the  dispatch  hall 
early  each  morning.  A  tape  recording  tells  them  the 
prospects  for  employment  that  day.  If  the  recording 
offers  encouragement,  the  casuals  report  to  the  dis- 
patch hall.  If  sufficient  work  is  available,  the  dis- 
patcher chooses  casuals  from  among  those  present  and 


all"  (R.  21;  Tr.  57,  105-108,  111).  On  October  7, 
the  three  grievants  went  to  the  Air  Force  base  and 
complained  to  an  officer  that  his  men  were  taking 
their  jobs  (Tr.  57-58).  On  October  8,  shortly  after 
Thomas  and  Warnken  arrived  at  the  hall,  Armstrong 
and  Joe  Jakovac,  the  relief  dispatcher,  came  out  of 
of  the  dispatch  office  and  walked  up  to  where  Warn- 
ken was  talking  to  another  casual.  Jakovac  asked 
Warnken  where  Thomas  was.  Thomas  then  walked 
up  and  Jakovac  said,  "I  am  going  to  have  to  ask  you 
fellows  to  leave  this  hall.  This  is  a  private  hall  and 
we've  got  the  right  to  ask  anyone  to  leave  here  that 
we  don't  want"  (R.  21;  Tr.  Ill,  125-126,  137,  170- 
173).  Thomas  and  Warnken  then  started  to  leave 
and  met  Wilson  coming  in  the  side  door  (R.  22;  Tr. 
126,  112).  They  told  him  there  was  no  "use  going  in, 
because  we  just  got  run  out"  by  Jakovac  and  Arm- 
strong (R.  22;  Tr.  126,  58-59).  The  three  men  left 
the  hall,  but  returned  later  that  day,  when  Thomas 
went  in  to  talk  to  Jakovac.  Thomas  asked  Jakovac 
"just  who  give  you  the  authority  to  tell  us  to  stay  out 
of  this  hall?"  Jakovac  said,  "Me."  Thomas  asked, 
"You,  yourself"?  and  Jakovac  replied,  "Yes,  nobody 
else — me.  Now  *  *  *  get  out  and  stay  out.  I'm  not 
going  to  argue  with  you"  (R.  22;  Tr.  127-128). 

The  same  day,  Wilson  protested  to  Ferguson  by 
telephone.  Ferguson  telephoned  the  hall,  called  Wil- 
son back,  and  agreed  to  give  the  complainants  some 
definite  information  by  the  following  Tuesday,  Octo- 
ber 13.  Ferguson  told  Wilson  not  to  "take  any  dras- 
tic action  until  then,"  and  Wilson  agreed.    That  Tues- 


day  the  grievants  "waited  all  day  [at  Wilson's  home] 
and  never  heard  a  word"  (R.  23;  Tr.  59-60).  The 
following  day,  October  14,  they  resumed  picketing  the 
hall  and  continued  to  picket  until  October  20,  when 
they  filed  an  unfair  labor  practice  charge  with  the 
Board  (R.  21;  G.C.  Ex.  1(a),  60,  71-72,  113,  128). 
At  a  meeting  of  the  Joint  Committee  on  October  21, 
the  charges  came  to  the  attention  of  the  members, 
whereupon  the  employer  representatives  announced 
that  they  would  have  nothing  further  to  do  with  the 
matter.  The  Committee  has  made  no  disposition  of 
the  grievance.     (R.  24;  Tr.  72,  91,  140.) 

On  or  about  November  13,  all  three  returned  to  the 
hall  seeking  employment  (R.  23;  Tr.  122-123,  113). 
Between  that  time  and  March  23,  1965,  Wamken  re- 
ported to  the  hall  some  90  mornings  without  being 
dispatched  to  a  single  job  (R.  23;  Tr.  113-114,  104, 
121,  60-61).  Wilson  reported  for  about  50  days 
without  being  dispatched,  and  finally  obtained  other 
employment  on  February  16,  1965  (R.  23;  Tr.  60-64, 
78-79,  51-52).  Thomas  reported  regularly  between 
November  13  and  December  4  or  5  but  received  no 
work  (R.  23;  Tr.  130,  60-61). 

Approximately  400  casuals  obtained  work  through 
the  hall  during  1964  (R.  20;  Tr.  17,  22).  During 
the  first  three  quarters  of  the  year  the  14  highest 
earning  casuals  in  1964  had  wages  averaging 
$3,344.00  (R.  23;  G.C.  Ex.  2(d)-2(q),  Tr.  15). 
During  the  same  period  Wilson  earned  $2,870.00, 
which  was  more  than  three  of  the  top  14  had  earned 
up  to  that  point  (R.  23;  G.C.  Ex.  2(b),  2(k),  2(f), 
2(n)).     Warnken  earned  $2,526.00  during  this  pe- 
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riod  and  Thomas  earned  $2,053.00  (R.  23;  G.C.  Ex. 
2(a),  2(c)).  During  the  last  quarter  of  1964  the  14 
high  earners  averaged  $1,194.00  in  wages,  or  slightly 
higher  than  their  average  quarterly  earnings  for  the 
first  three  quarters  of  the  year  (R.  23;  G.C.  Ex. 
2(d)-2(q).  The  fourth-quarter  earnings  of  the 
charging  parties  vi^ere  zero  (R.  23;  G.C.  Ex.  2(a)- 
2(c),  Tr.  14-15).  1965  wages  for  the  high  earnings 
group,  through  March  8,  averaged  more  than 
$930.00;  earnings  for  Warnken  and  Wilson  during 
this  same  period  were  zero,  although  Wilson  reported 
to  the  hall  until  February  16,  and  Warnken  reported 
regularly  throughout  this  entire  period  (R.  24;  G.C. 
Ex.  2(a)-2(q),  Tr.  113-114,  63-64). 

II.    The  Board's  conclusions  and  order 

On  the  basis  of  these  facts,  the  Board  found  that 
Local  12,  by  and  through  the  acts  of  the  dispatchers, 
refused  to  refer  the  charging  parties  to  available 
longshore  jobs  beginning  on  October  5,  1964,  and  sub- 
sequently barred  them  from  the  dispatch  hall,  because 
they  had  challenged  the  dispatching  procedures  in  use 
at  the  hall,  in  violation  of  Section  8(b)  (2)  and  (1) 
(A)  of  the  Act  (R.  29,  26-27).  The  Board  ordered 
respondent  to  cease  and  desist  from  the  unfair  labor 
practices  found  and  to  make  the  employees  whole  for 
loss  of  pay  suffered  by  reason  of  respondent's  unlaw- 
ful conduct  (R.  30)  The  order  also  requires  that  re- 
spondent post  the  usual  notices  and  notify  the  Joint 
Committee  and  the  North  Bend-Coos  Bay  dispatchers 
that  the  charging  parties  will  have  "full  use  of  this 


hiring  hall  without  discrimination  in  connection  with 
their  dispatch  to  employment."     (R,  30). 

ARGUMENT 

SUBSTANTIAL  EVIDENCE  ON  THE  RECORD  AS  A 
WHOLE  SUPPORTS  THE  BOARD'S  FINDING  THAT 
THE  UNION  REFUSED  TO  REFER  WARNKEN,  WIL- 
SON AND  THOMAS  FOR  EMPLOYMENT,  AND  EX- 
CLUDED THEM  FROM  THE  HIRING  HALL,  BE- 
CAUSE THEY  HAD  PROTESTED  THE  HIRING  PRO- 
CEDURES IN  USE  AT  THE  HALL,  IN  VIOLA- 
TION OF  SECTION  8(b)(2)  AND  (1)(A)  OF  THE 
ACT. 

Section  8(a)  (3)  of  the  Act  makes  it  unlawful  for 
an  employer  "by  discrimination  in  regard  to  hire 
*  *  *  to  encourage  or  discourage  membership  in  any 
labor  organization:  *  *  *."  Under  Section  8(b)(2) 
of  the  Act,  it  is  an  unfair  labor  practice  for  a  union 
"to  cause  or  attempt  to  cause  an  employer  to  dis- 
criminate against  an  employee  in  violation  of  [Section 
8(a)(3)],"  while  Section  8(b)(1)(A)  further  for- 
bids a  labor  organization  "to  restrain  or  coerce  *  *  * 
employees  in  the  exercise  of  rights  guaranteed  in  Sec- 
tion 7  *  *  *".  Section  7  confers  on  the  employee  the 
right  to  engage  in  union  activity  and  "other  con- 
certed activities  for  the  purpose  of  *  *  *  collective 
bargaining  or  other  mutual  aid  or  protection,"  as  well 
as  the  right  to  "refrain  from  any  or  all  such  activi- 
ties *  *  *." 

It  is  settled  law  that  a  union  violates  Section  8(b) 
(2)  and  (1)(A)  of  the  Act  if,  pursuant  to  an  ar- 
rangement with  an  employer  requiring  union  refer- 
ral as  a  condition  of  employment,  it  refuses  to  refer 
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an  applicant  for  employment  in  order  to  punish  or 
retaliate  against  him  for  protesting  the  union's  poli- 
cies or  questioning  the  official  conduct  of  its  agents. 
N.L.R.B.  V.  International  Longshoremen^ s  and  Ware- 
housemen's Union,  et  al,  283  F.  2d  558,  560-563,  567 
(C.A.  9) ;  Lummus  Co.  v.  N.L.R.B.,  339  F.  2d  728, 
734  (C.A.  D.C.) ;  Brewers  and  Maltsters  Local  Union 
No.  6,  IBT  V.  N.L.R.B.,  301  F.  2d  216,  224  (C.A.  8) ; 
N.L.R.B.  V.  H.  K.  Ferguson  Co.,  337  F.  2d  205,  207- 
208  (C.A.  5),  cert,  denied,  380  U.S.  912;  Internation- 
al Brotherhood  of  Teamsters  v.  N.L.R.B.,  227  F.  2d 
439  (C.A.  10),  enforcing  108  NLRB  874;  N.L.R.B.  v. 
Caiyet,  Linoleum,  etc..  Layers,  etc.,  213  F.  2d  49, 
51-52  (C.A.  10) ;  N.L.R.B.  v.  Pacific  Intermountain 
Express  Co.,  228  F.  2d  170,  173-174,  176  (C.A.  8). 
See  also.  Radio  Officers'  Union  v.  N.L.R.B.,  347  U.S. 
17,  28-32,  39-42.  A  union  which  takes  disciplinary 
action  of  this  nature  serves  notice  upon  the  employees 
that  anyone  who  challenges  the  union's  authority  or 
questions  the  wisdom  of  its  policies  or  otherwise  op- 
poses the  union  will  find  himself  out  of  work.  The 
necessary  effect  is  to  encourage  each  employee  to  sup- 
port the  union  by  becoming  a  member  and  remaining 
in  good  standing.^ 

The  uncontradicted  evidence  establishes  that  the 
charging  parties  emphatically  and  repeatedly  chal- 
lenged as  ''unjust"  and  "highly  irregular"  the  infor- 


■■'  The  Supreme  Court  held  in  Radio  Officers'  Union  v. 
N.L.R.B.,  supra,  347  U.S.  at  39-42,  that  discrimination  which 
encourages  a  member  to  remain  in  good  standing  with  the 
union  is  "discrimination  *  *  *  to  encourage  *  *  *  membership" 
within  the  meaning  of  Section  8(a)  (3). 
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mal  dispatching  procedures  employed  by  dispatchers 
Oldland  and  Jakovac.  Between  August  and  October 
1964,  they  attacked  those  procedures  in  direct  con- 
frontations with  the  president  of  respondent  and  the 
Joint  Port  Labor  Relations  Committee,  in  a  written 
statement  of  grievances  submitted  to  the  Joint  Com- 
mittee, in  direct  communications  with  members  of  the 
Committee,  by  picketing  the  dispatch  hall  on  two  sepa- 
rate occasions,  and  by  filing  unfair  labor  practice 
charges  with  the  Board.  Moreover,  the  evidence  con- 
vincingly demonstrates  that  the  dispatchers  delib- 
erately overlooked  the  protestants  in  referring  casuals 
to  jobs.  The  evidence  is  uncontradicted  that  all  three 
of  them  were  present  in  the  hall  seeking  work  on 
October  5,  6,  and  7,  1964,  when  the  dispatcher  re- 
ferred every  other  casual  present  and  then  recruited 
additional  workers  from  the  local  taverns  and  a  near- 
by Air  Force  installation.  The  dispatcher  on  duty, 
Joe  Jakovac,  had  no  explanation  for  their  failure  to 
obtain  a  referral  on  these  occasions,  although,  at  the 
hearing,  he  admitted  he  knew  of  their  presence  at  the 
hall  these  mornings  and  did  not  controvert  testimony 
by  General  Counsel's  witnesses  that  the  hall  was  emp- 
tied by  requests  for  longshoremen  and  that  he  was 
forced  to  look  elsewhere  for  casuals. 

After  their  arrival  the  following  day,  October  8, 
Jakovac  expelled  them  from  the  hall.  When  Thomas 
returned  later  in  the  day  and  asked  Jakovac  by  what 
authority  he  had  denied  them  access  to  the  premises, 
Jakovac  replied  that  the  authority  was  "me"  and  that 
Thomas  was  to  "get  out  and  stay  out."     (R.  22,  Tr. 
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128).  Jakovac  insisted  that  he  ordered  them  out  of 
the  hall  on  October  8  because  they  had  created  a  dis- 
turbance on  the  previous  days,  although  he  conceded 
that  he  was  unaware  of  any  such  misconduct  on  the 
morning  of  the  8th.  (Tr.  183,  185-186,  180).  The 
record  carries  no  suggestion  that  any  of  the  charging 
parties  was  warned  on  the  alleged  previous  occasions. 
According  to  Armstrong,  president  of  Local  12,  who 
was  present,  Jakovac  simply  walked  up  to  Warnken 
and  Thomas  and  asked  them  to  leave,  without  so  much 
as  intimating  that  they  were  being  expelled  for  dis- 
turbing the  hall  (Tr.  173). 

The  grievants  did  not  enter  the  hall  again  until  No- 
vember 13  when  an  agent  of  the  Board  advised  them 
that  during  his  investigation  of  the  unfair  labor  prac- 
tice charges  the  Union  had  told  him  that  the  expulsion 
was  for  one  day  only  (R.  23;  Tr.  122,  128-129).  They 
returned  but  were  not  rehired.  Although  they  had 
been  among  the  highest-earning  casuals  during  the 
first  three  quarters  of  1964,  an  earnings  summary 
prepared  by  PMA  shows  that  the  protestants'  earn- 
ings fell  precipitately  to  zero  for  the  period  between 
late  September  and  March  23,  1964,  the  date  of  the 
unfair  labor  practice  hearing,  while  referrals  of  other 
casuals  with  comparable  earnings  continued  at  a 
slightly  higher  rate  during  the  same  fall  and  winter. 
(R.  23-24;  G.C.  Ex.  2,  Tr.  13-15,  28.)  Thomas  was 
present  in  the  hall  seeking  work  regularly  between 
November  13  and  December  4  or  5  (R.  23;  Tr.  130, 
60-61 ) ;  Wilson  reported  on  some  50  mornings  be- 
tween November  13  and  February  16,  1965  (R.  23; 
Tr.  63-64,  78-79,  51-52) ;  Warnken  reported  on  90 
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occasions  between  November  13  and  March  23,  the 
date  of  the  Board  hearing  (R.  23;  113-114,  104,  121, 
60-61).  The  evidence  is  uncontradicted  that  casuals 
were  dispatched  to  work  during  every  weekly  pay  pe- 
riod between  September  28  and  the  final  pay  period 
on  the  eai-nings  summary  (March  8,  1965),  with  the 
exception  of  the  week  ending  November  23  (G.C.  Ex. 
2).  Even  Chief  Dispatcher  Oldland  was  unable  to 
explain  the  failure  of  these  men  to  obtain  referrals 
during  this  period  (R.  24;  Tr.  161-162)/ 

On  these  facts,  the  Board  reasonably  found  that  the 
charging  parties  were  deliberately  bypassed  in  the 
hiring  process  and  were  expelled  from  the  dispatch 
hall  because  they  had  vigorously  challenged  the  hiring 
procedures  in  use  at  the  hall.  It  is  equally  clear, 
moreover,  that  by  filing  a  grievance  and  peacefully 
picketing  the  dispatch  hall  in  order  to  defend  their 
job  opportunities  against  what  they  regarded  as  an 
arbitrary  system  of  preferences,  these  men  were  en- 


*  The  earnings  summary  sets  out  the  weekly  wages  of  the 
14  highest  earning  casuals  during  1964.  While  it  is  true  that 
Oldland  maintained  an  informal  list  of  13  preferred  casuals 
who  owed  their  special  status  to  their  long  use  of  the  hall, 
and  that  most  of  the  14  top  earners  in  1964  were  members  of 
this  preferred  group,  others  among  them  (Anderson,  Haverin- 
en,  Kuykendall,  and  until  late  in  the  year.  Miller  and  Brock), 
had  no  special  status.  (R.  20,  23;  Tr.  154,  163-165,  G.C. 
Ex.  2(d)-2(q) )  All  of  the  top  earners,  including  these  five  in- 
dividuals, continued  to  earn  substantial  wages  during  the 
final  quarter  of  1964  and  the  first  two  months  of  1965.  (R. 
24;  G.C.  Ex.  2(d)-2(q)).  Thus,  the  Board  properly  rejected 
respondent's  contention  that  the  charging  parties  had  no 
earnings  during  this  period  because  longshore  work  was 
scarce  (R.  24). 
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gaged  in  a  legitimate  concerted  activity  for  their 
"mutual  aid  and  protection,"  the  exercise  of  which  is 
clearly  protected  against  union  restraint  and  coercion 
by  Sections  7  and  8(b)  (1)  (A).  Compare,  Morrison- 
Knudsen  Co.,  Inc.  v.  N.L.R.B.,  358  F.  2d  411,  412- 
414  (C.A.  9).= 

Thus,  in  Brewers  and  Maltsters  Local  Union  No.  6, 
IBT  V.  N.L.R.B.,  301  F.  2d  216  (C.A.  8),  three  em- 
ployees in  a  bargaining  unit  represented  by  a  Brew- 
ers' local  of  the  International  Brotherhood  of  Team- 
sters wrote  to  monitors  of  the  international  charging 
the  local  leadership  with  "discrimination,  favoritism, 
loss  of  wages  to  the  writers  and  a  seniority  system 
giving  unwarranted  preferences,"  and  demanding  an 
investigation  of  these  charges  by  the  monitors.  301 
F.  2d  at  220.  Shortly  thereafter,  as  the  Board  found, 
the  dominant  official  of  the  local,  one  Lewis,  caused 
the  employer  to  discharge  one  of  the  complainants. 
The  Court  upheld  the  Board's  finding  that  Lewis 
caused  the  discharge  in  retaliation  for  the  employee's 
part  in  the  monitor  letter,  and  the  Court  agreed  with 
the  Board's  conclusion  that  this  conduct  violated  Sec- 
tion 8(b)  (2)  and  (1)  (A)  of  the  Act.  See  also,  cases 
cited  supra,  p.  10.*" 


^  Parenthetically,  Oldland  admitted  he  had  given  prefer- 
ences to  some  longshoremen's  sons  and  long-time  users  of  the 
hall;  Jakovac  conceded  in  his  testimony  that  he  lined  up  the 
casuals  before  selecting  them  for  jobs,  as  charged  by  the 
gi'ievants,  although  he  did  not  comment  upon  their  charac- 
terization of  this  procedure  as  personally  degrading  (R.  22; 
Tr.  154,  156-159,  182). 

•^  According  to  Jakovac,  the  complainants  were  expelled  not 
for  filing  grievances  or  picketing  but  for  creating  a  disturb- 
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Respondent  contends,  however,  that  it  was  not  re- 
sponsible for  the  unlawful  operation  of  the  dispatch 
hall  because  the  hall  was  under  the  immediate  con- 
trol of  the  Joint  Committee.  We  show  below  that  the 
contention  is  without  merit,  since  the  evidence  estab- 
lishes that  the  dispatchers  operated  the  hall  as  agents 
of  respondent. 

The  1961-1966  Agreement  between  PMA  and 
ILWU  provides  that  the  "hiring  and  dispatching  of 
all  longshoremen  shall  be  through  halls  maintained 
and  operated  jointly  by  [ILWU]  and  [PMA]  in  ac- 
cordance with  the  provisions  of  Section  17."     (U.  Ex. 


ance  in  the  hall  (Tr.  186,  182).  His  own  testimony  establishes, 
however,  that  what  had  disturbed  him  were  the  legitimate 
efforts  of  these  men  to  enlist  the  support  of  other  casuals  in 
their  campaign  to  persuade  Jakovac  to  abandon  his  method 
of  selecting  casuals  for  referral.  Thus  Jakovac  explained 
that  he  "couldn't  really  tell  what  was  going  on"«on  the  morn- 
ing of  the  8th,  but  he  knevv-  that  "there  had  been  a  period  of 
time  there  for  sevei'al  days  v\'hen  these  people  had  been  walk- 
ing around  the  hall  and  they  were  clustered  up  in  bunches 
and  were  talking  to  other  people  and  trying  to  start  a  strike 
against  the  hiring  procedure;  and  they  were  pretty  active 
for  a  period  of  time  and  they  were  in  a  sense  disrupting  the 
people  there  and  the  men  at  all  times;  and  I  knoM^  that  they 
had,  at  times,  told  people  to  rush  up  to  that  [dispatch] 
window"  and  seek  work  on  a  "first  come,  first  serve"  basis, 
rather  than  submit  to  the  line-up  selection  procedure  which 
the  grievants  had  challenged  before  the  Joint  Committee. 
(Tr.  180-182)  The  Trial  Examiner  properly  found  (R.  27) 
that  Jakovac's  o\^ti  version  of  the  events  of  October  8  consti- 
tuted an  admission  that  these  men  were  ejected  from  the 
hall  for  protesting  his  hiring  procedures,  in  violation  of 
Section  8(b)  (1)  (A)  of  the  Act,  although  the  Board  was  en- 
titled to  find,  as  it  did,  that  their  exclusion  was  also  in  re- 
taliation for  their  other  concerted  activities  (R.  27). 
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2,  p.  42.)  Section  17  provides  for  the  establishment 
of  the  Joint  Port  Labor  Relations  Committees,  whose 
function  it  is  to  ''maintain  and  operate  the  dispatch- 
ing hall"  under  the  rules  and  regulations  set  forth  in 
the  agreement  (U.  Ex.  2,  p.  64).  The  Union's  repre- 
sentatives on  the  Committees  are  to  be  chosen  by  the 
International  (U.  Ex.  2,  pp.  63-64,  1).  Neither  the 
contract  nor  the  ILWU  constitution  limits  the  power 
of  the  International  to  remove  such  representatives  at 
will.  Section  8.21  provides  that  the  "personnel  for 
each  dispatching  hall,  with  the  exception  of  the  Dis- 
patchers, shall  be  *  *  *  appointed  by  the  Joint  *  *  * 
Committees  of  the  port."  (U.  Ex.  2,  p.  43.)  Dis- 
patchers are  to  be  selected  "by  the  [ILWU]  through 
elections  *  *  *."     (U.  Ex.  2,  pp.  43,  1.) 

In  the  application  of  these  provisions,  however,  it 
was  respondent.  Local  12,  which  appointed,  from  its 
own  membership,  the  union  representatives  on  the 
North  Bend-Coos  Bay  Joint  Committee  (Tr.  136). 
Moreover,  it  was  the  local  membership  which  elected 
the  dispatchers  themselves  (R.  20;  Tr.  157).  Under 
the  agreement,  the  Local  underwrote  one-half  of  the 
cost  of  operating  the  hall,  while  the  International  con- 
tributed no  funds  towards  its  operation  (R.  20;  Tr. 
144,  U.  Ex.  2,  p.  42).  During  the  early  stages  of 
their  protest,  moreover,  it  was  Armstrong,  as  presi- 
dent of  respondent,  whose  assistance  the  grievants 
sought.  (See  Tr.  37-40,  100-102.)  At  one  point, 
Armstrong  informed  the  employees  that  the  Joint 
Committee  would  hear  their  complaints,  although  at 
the  appointed  hour  no  representatives  of  the  Joint 
Committee,  the  Local,  or  the  International  appeared. 
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Armstrong  was  present  and  remained  silent  on  Octo- 
ber 8  when  Jakovac  ordered  Thomas  and  Wamken  to 
leave  the  hall  (R.  26;  Tr.  125,  173).  Cf.  N.L.R.B.  v. 
International  Longshoremen^ s,  etc.,  Union,  et  al.,  283 
F.  2d  558,  567,  n.  6  (C.A.  9). 

Thus,  the  uncontradicted  evidence  establishes  that 
the  International  and  PMA  prescribed  in  detail  the 
powers  and  duties  of  the  Joint  Committee;  that  the 
International  retained  effective  control  of  the  union 
representatives  by  virtue  of  its  power  of  appointment 
and  removal;  and  that  the  International  elected  to 
share  its  responsibilities  with  the  Local  by  delegating 
its  power  of  appointment  and  permitting  the  Local  to 
elect  the  dispatchers  from  its  own  membership.  Nor 
is  it  surprising  that  the  International  would  share  its 
authority  with  the  Local,  since  International  head- 
quarters are  located  some  400  miles  away  in  San 
Francisco  (Constitution,  ILWU,  Article  II).  The 
Local  is  obviously  better  able  to  appraise  the  perform- 
ance of  the  union  officials  in  its  own  port.  Indeed,  on 
at  least  three  previous  occasions  when  agency  prob- 
lems have  arisen  under  the  procedure  in  question,  this 
Court  has  found  that  ILWU  delegated  this  function 
to  its  locals  despite  the  rights  reserved  to  the  Inter- 
national in  its  contract  with  PMA.  See  N.L.R.B.  v. 
International  Longshoremen's,  etc..  Union,  etc.,  210 
F.  2d  581,  584-585  (C.A.  9) ;  N.L.R.B.  v.  Waterfront 
Employers  of  Washington,  211  F.  2d  946,  949  (C.A. 
9) ;  N.L.R.B.  v.  International  Longshoremen's,  etc.. 
Union,  Local  10,  et  al,  283  F.  2d  558,  565  (C.A.  9). 

The  PMA  contract  recites,  moreover,  that  it  was 
executed  by  ILWU  "on  behalf  of  itself  and  each  and 
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all  of  its  longshore  locals."  (U.  Ex.  2,  p.  1.)  The 
agreement  provides  that  "there  shall  be  no  favoritism 
or  discrimination  in  the  hiring  or  dispatching  of 
[qualified]  longshoremen,"  and  that  "there  shall  be  no 
discrimination  in  connection  with  any  action  [under] 
this  agreement  either  in  favor  of  or  against  any  per- 
son because  of  .  .  .  activity  for  or  against  the  Un- 
ion ..  .  ."  (U.  Ex.  2,  pp.  46,  54).  Under  Section 
18,  entitled  "Good  Faith  Guarantee,"  the  agreement 
recites  that  "the  parties  are  committed  to  observe  this 
Agreement  in  good  faith.  The  Union  commits  the  lo- 
cals and  every  longshoreman  it  represents  to  observe 
this  commitment  without  resort  to  gimmicks  or  sub- 
terfuge."    (U.  Ex.  2,  p.  79.) 

Respondent's  accountability  for  the  conduct  of  the 
dispatchers  "must  be  determined  in  light  of  the  gen- 
eral law  of  agency."  N.L.R.B.  v.  International  Long- 
shoremen's etc.,  Union,  et  at.,  283  F.  2d  558,  563 
(C.A.  9).  It  is  well  settled,  however,  that  "[i]n  de- 
termining responsibility  for  union  activities,  the  prin- 
ciples of  agency  and  its  establishment  are  to  be  con- 
strued liberally."  Colson  Corp,  v.  N.L.R.B.,  347  F. 
2d  128,  137-138  (C.A.  8),  cert,  denied,  382  U.S.  904. 
The  sum  of  the  evidence  is  that  respondent  selected 
and  paid  the  dispatcher,  selected  from  its  own  mem- 
bership the  union  representatives  on  the  Committee 
which  directed  the  dispatcher's  day-to-day  operations, 
and  was  the  express  beneficiary  of  the  collective  bar- 
gaining agreement  which  establishes  the  hiring  hall 
and  regulates  its  operations.  The  Board  could  rea- 
sonably find  that  the  dispatchers  executed  their  du- 
ties on  behalf  of  the  Local  and  subject  to  its  control — 
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in  short,  that  an  agency  relationship  existed  between 
respondent  as  principal  and  the  dispatchers  as  agents. 
See  Restatement,  Agency,  2d,  Section  1.  Respond- 
ent's connection  with  the  operation  of  the  hiring  hall 
is  both  direct  and  substantial,  and  the  devious  treat- 
ment of  the  complainants  in  this  case  is  clearly  the 
very  sort  of  ''gimmick  or  subterfuge"  which  the  In- 
ternational obligated  itself  not  to  engage  in  through 
its  local  affiliates.  See  Section  18  of  the  PMA-ILWU 
agreement. 

Accordingly  under  well  settled  principles  of  agen- 
cy, respondent  is  answerable  for  the  unlawful  refusal 
of  Jakovac  and  Oldland  to  refer  these  men  to  jobs. 
Paraphrasing  the  language  of  this  Court  {N.L.R.B. 
V.  International  Longshoremen^ s,  etc.,  Union,  et  al., 
283  F.  2d  558,  564,  566),  the  action  taken  by  the 
dispatchers  was  "within  the  general  class  of  conduct" 
authorized  by  the  bargaining  agreement  and  con- 
ferred upon  dispatchers  when  they  are  selected  by  re- 
spondent; it  is  respondent,  as  the  source  of  that  au- 
thority, that  "must  take  the  responsibility  if  it  is 
wrongly  used."  See  also,  Section  2(13)  of  the  Act. 
Nor  is  a  contrary  result  required  by  virtue  of  the 
contract  provisions  outlawing  such  discrimination; 
not  only  did  Armstrong  acquiesce  in  the  expulsion  of 
the  grievants  from  the  hall  in  October,  but  the  law 
is  well  settled  "that  an  agent  may  well  be  acting 
within  the  scope  of  his  authority  even  when  he  com- 
mits an  act  specifically  forbidden  by  his  principal." 
N.L.R.B.  V.  International  Longshoremen^ s,  etc.,  Un- 
ion, et  ah,  supra,  283  F.  2d  at  565. 
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This  is  clearly  such  a  case,  and  the  Board  properly 
found  that  respondent  violated  Section  8(b)(2)  and 
(1)  (A)  of  the  Act  by  causing  the  PMA  employers  to 
discriminate  against  Wilson,  Wamken  and  Thomas. 

CONCLUSION 

For  the  reasons  stated,  it  is  respectfully  submitted 
that  a  decree  should  issue  enforcing  the  Board's  order 
in  full. 


Arnold  Ordman, 

General  Counsel, 

DOMINICK  L.  MANOLI, 

Associate  General  Counsel, 

Marcel  Mallet-Prevost, 
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APPENDIX  A 

The  relevant  provisions  of  the  National  Labor  Re- 
lations Act,  as  amended  (61  Stat.  136,  73  Stat.  519, 
29  U.S.C,  Sees.  151,  et  seq.)  are  as  follows: 

Definitions 

Sec.  2.  *  *  * 

(13)  In  determining  whether  any  person  is 
acting  as  an  "agent"  of  another  person  so  as  to 
make  such  other  person  responsible  for  his  acts, 
the  question  of  whether  the  specific  acts  per- 
foiTned  were  actually  authorized  or  subsequently 
ratified  shall  not  be  controlling. 


Rights  of  Employees 

Sec.  7.  Employees  shall  have  the  right  to  self-or- 
ganization, to  form,  join,  or  assist  labor  organiza- 
tions, to  bargain  collectively  through  representatives 
of  their  own  choosing,  and  to  engage  in  other  con- 
certed activities  for  the  purpose  of  collective  bargain- 
ing or  other  mutual  aid  or  protection,  and  shall  also 
have  the  right  to  refrain  from  any  or  all  of  such 
activities  except  to  the  extent  that  such  right  may 
be  affected  by  an  agreement  requiring  membership  in 
a  labor  organization  as  a  condition  of  employment  as 
authorized  in  section  8  (a)   (3). 

Unfair  Labor  Practices 

Sec.  8  (a)  It  shall  be  an  unfair  labor  practice  for 
an  employer — 

(1)  to  interfere  with,  restrain,  or  coerce  em- 
ployees in  the  exercise  of  the  rights  guaranteed 
in  section  7; 
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(3)  by  discrimination  in  regard  to  hire  or  ten- 
ure of  employment  or  any  term  or  condition  of 
employment  to  encourage  or  discourage  member- 
ship in  any  labor  organization: 

*  *  *  * 

(b)  It  shall  be  an  unfair  labor  practice  for  a  labor 
organization  or  its  agents — 

(1)  to  restrain  or  coerce  (A)  employees  in  the 
exercise  of  the  rights  guaranteed  in  section  7: 
Provided,  That  this  paragraph  shall  not  impair 
the  right  of  a  labor  organization  to  prescribe  its 
own  rules  with  respect  to  the  acquisition  or  re- 
tention of  membership  therein;  or  (B)  an  em- 
ployer in  the  selection  of  his  representatives  for 
the  purposes  of  collective  bargaining  or  the  ad- 
justment of  grievances ; 

(2)  to  cause  or  attempt  to  cause  an  employer 
to  discriminate  against  an  employee  in  violation 
of  subsection  (a)  (3)  or  to  discriminate  against 
an  employee  with  respect  to  whom  membership  in 
such  organization  has  been  denied  or  terminated 
on  some  ground  other  than  his  failure  to  tender 
the  periodic  dues  and  the  initiation  fees  unifonn- 
ly  required  as  a  condition  of  acquiring  or  retain- 
ing membership; 

*         *  *         * 

Prevention  of  Unfair  Labor  Practices 

Sec.  10  (a)  The  Board  is  empowered,  as  herein- 
after provided,  to  prevent  any  person  from  engaging 
in  any  unfair  labor  practice  (listed  in  section  8)  af- 
fecting commerce.  This  power  shall  not  be  affected 
by  any  other  means  of  adjustment  or  prevention  that 
has  been  or  may  be  established  by  agreement,  law,  or 
otherwise:  *  *  * 
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(b)  Whenever  it  is  charged  that  any  person  has 
engaged  in  or  is  engaging  in  any  such  unfair  labor 
practice,  the  Board,  or  any  agent  or  agency  desig- 
nated by  the  Board  for  such  purposes,  shall  have 
power  to  issue  and  cause  to  be  served  upon  such  per- 
son a  complaint  stating  the  charges  in  that  respect, 
and  containing  a  notice  of  hearing  before  the  Board 
or  a  member  thereof,  or  before  a  designated  agent  or 
agency,  at  a  place  therein  fixed,  not  less  than  five 
days  after  the  serving  of  said  complaint: 

*  *         *         * 

(c)  *  *  *  If  upon  the  preponderance  of  the  testi- 
mony taken  the  Board  shall  be  of  the  opinion  that 
any  person  named  in  the  complaint  has  engaged  in 
or  is  engaging  in  any  such  unfair  labor  practice,  then 
the  Board  shall  state  its  findings  of  fact  and  shall 
issue  and  cause  to  be  sei*ved  on  such  person  an  order 
requiring  such  person  to  cease  and  desist  from  such 
unfair  labor  practice  and  to  take  such  affirmative  ac- 
tion including  reinstatement  of  employees  with  or 
without  back  pay,  as  will  effectuate  the  policies  of  this 

Act:  *  *  * 

*  *         *         * 

(e)  The  Board  shall  have  power  to  petition  any 
court  of  appeals  of  the  United  States,  .  .  .  within  any 
circuit  .  .  .  wherein  the  unfair  labor  practice  in  ques- 
tion occurred  or  wherein  such  person  resides  or  trans- 
acts business,  for  the  enforcement  of  such  order  and 
for  appropriate  temporary  relief  or  restraining  order, 
and  shall  file  in  the  court  the  record  in  the  proceed- 
ings, as  provided  in  section  2112  of  title  28,  United 
States  Code.  Upon  the  filing  of  such  petition,  the 
court  shall  cause  notice  thereof  to  be  sei'ved  upon  such 
person,  and  thereupon  shall  have  jurisdiction  of  the 
proceeding  and  of  the  question  determined  therein. 
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and  shall  have  power  to  grant  such  temporary  relief 
or  restraining  order  as  it  deems  just  and  proper,  and 
to  make  and  enter  a  decree  enforcing,  modifying,  and 
enforcing  as  so  modified,  or  setting  aside  in  whole  or 
in  part  the  order  of  the  Board.  No  objection  that  has 
not  been  urged  before  the  Board,  its  member,  agent, 
or  agency,  shall  be  considered  by  the  court,  unless  the 
failure  or  neglect  to  urge  such  objection  shall  be  ex- 
cused because  of  extraordinary  circumstances.  The 
findings  of  the  Board  with  respect  to  questions  of  fact 
if  supported  by  substantial  evidence  on  the  record  con- 
sidered as  a  whole  shall  be  conclusive.  If  either  party 
shall  apply  to  the  court  for  leave  to  adduce  additional 
evidence  and  shall  show  to  the  satisfaction  of  the 
court  that  such  additional  evidence  is  material  and 
that  there  were  reasonable  grounds  for  the  failure  to 
adduce  such  evidence  in  the  hearing  before  the  Board, 
its  member,  agent,  or  agency,  the  court  may  order 
such  additional  evidence  to  be  taken  before  the  Board, 
its  member,  agent,  or  agency,  and  to  be  made  a  part 
of  the  record  ....  Upon  the  filing  of  the  record  with 
it,  the  jurisdiction  of  the  court  shall  be  exclusive  and 
its  judgment  and  decree  shall  be  final,  except  that 
the  same  shall  be  subject  to  review  by  the  .  .  .  Su- 
preme Court  of  the  United  States  upon  writ  of  certio- 
rari or  certification  as  provided  in  section  1254  of 
title  28. 
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No.  20,914 

IN  THE 

United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


National  Labor  Relations  Board, 

Petitioner, 

vs. 

International    Longshoremen's    and 
Warehousemen's  Union,  Local  12, 

Respondent. 

BRIEF  FOR  RESPONDENT 


STATEMENT  OF  FACTS 

The  charging  parties  herein  are  three  casuals  who 
have  only  recently  come  to  the  waterfront'  (Tr.  96)^ 
and  who  have  businesses  of  their  own  (Tr.  114)  or 
other  jobs.  They  resort  to  the  waterfront  whenever 
they  feel  like  picking  up  a  few  extra  dollars.  They 
are  not  members  of  the  regular  registered  work  force. 
Whenever  they  desire,  they  call  a  ''tape"  at  the  Dis- 
patching Hall  jointly  operated  by  respondent  Local 
12  and  the  Pacific  Maritime  Association  (hereafter 
PMA)  to  find  out  if  casual  work  is  available  (Tr. 
115)  and  they  take  such  work  only  if  they  desire  to  do 
so.  As  casual  workers,  they  work  only  a  day  at  a  time 
(when  work  is  available)  and  when  they  desire  to 
work  (Tr.  69). 


iTr.  refers  to  Volume  11  of  the  Transcript  of  Eecord  filed,  by 
the  National  Labor  Relations  Board  in  this  Court,  beinj?  the 
stenographic  report  of  the  hearing  held  herein  before  the  Board. 


There  is  apparently  great  competition  for  tliis 
casual  work.  Thus  in  the  fall  of  1964,  the  period  with 
which  we  are  here  concerned,  there  were  only  fourteen 
days  of  such  work  a  month  to  be  spread  out  over  400 
casuals  (Tr.  121)  and  of  the  274  casuals  who  actually 
applied  for  permits  in  1964,  only  16  were  gTanted 
(Tr.  145). 

This  case  arose  because  these  three  casual  workers 
were  dissatisfied  with  the  lack  of  work  and  because 
they  ''didn't  like  the  method  of  hiring  casuals"  (Tr. 
36).  In  August  of  1964,  they  went  to  see  Armstrong, 
a  working  longshoreman  who  was  the  mipaid  presi- 
dent of  Local  12.  They  saw  him  while  all  of  them 
were  out  on  a  lunch  break  on  a  job  (Tr.  37,  123). 
They  voiced  their  grievances — that  longshoremen's 
sons  home  from  college  on  weekends  were  allegedly 
being  dispatched  ahead  of  them  (Tr.  37) — and  Arm- 
strong said  that  he  didn't  know  what  he  could  do 
about  it  because  dispatching  was  in  the  hands  of  the 
dispatcher,  an  employee  of  the  Joint  Labor  Relations 
Committee  (Tr.  38).  The  Joint  Labor  Relations  Com- 
mittee is  composed  of  an  equal  niunber  of  Local  12 
and  PMA  representatives.  Armstrong  was  right  and 
the  fact  is  that  Local  12  has  nothing  to  do  with  dis- 
patching once  it  elects  its  representatives  on  the  Joint 
Labor  Relations  Coimnittee  and  elects  the  dispatcher 
(Tr.  136-137,  148,  152,  166).  The  dispatcher  is  the 
agent  of,  and  responsible  to,  only  the  Joint  Labor 
Relations  Conmiittee  (Respondent's  Exliibit  2,  Section 
8.23  [p.  44^]). 


2Tho  exhibits  introdi;oed  at  the  Board  hearing  are  contained 
in  Volume  III  of  the  Transcript  of  Record. 


The  three  thereupon  picketed  briefly  but  ceased 
when  told  that  a  meeting  would  be  set  up  with  the 
union  membei-s  of  the  Joint  Labor  Relations  Conunit- 
tee  (Tr.  39).  Thereafter  they  spoke  to  a  representa- 
tive of  PMA  who  advised  them  that  the  proper 
procedure  under  the  contract  was  to  present  their 
grievance  in  a  written  form  to  the  Joint  Labor  Rela- 
tions Committee  (Tr.  45,  47).  This  they  did  (General 
Coimsel's  Exhibit  4).  In  this  grievance  they  made 
many  assertions  of  fact  about  which  they  had  no 
knowledge  or  information  (Tr.  85-86)  ;  nevertheless 
they  were  afforded  an  opportunity  to,  and  they  did, 
meet  with  the  Joint  Labor  Relations  Committee  (Tr. 
50).  They  were  told  to  go  back  to  work,  that  the 
incident  would  not  be  held  against  them,  and  that  the 
Joint  Labor  Relations  Committee  would  look  into  the 
matter  (Tr.  51).  • 

They  did  go  back  to  the  Dispatch  Hall  and  they 
were  dispatched  to  such  jobs  as  were  available.  How- 
ever, they  w^re  apparently  still  dissatisfied  and  sent 
another  letter  of  complaint  (General  Coimsel's  Ex- 
hibit 3),  again  making  statements  of  fact  about  which 
they  had  no  knowledge  or  information  (Tr.  86).  They 
received  a  reply  dated  September  29,  1964  (General 
Coimsel's  Exliibit  5)  in  which  they  were  assured  by 
the  PMA  representative  that  their  complaints  were 
"of  grave  concern";  that  the  Joint  Labor  Relations 
Committee  had  the  ''duty  and  obligation"  to  "guar- 
antee" the  proper  oxieration  of  the  Dispatch  Hall;  and 
that  the  matter  was  being  investigated  and  would  be 
taken  care  of.  Instead  of  waiting  for  the  Joint 
Labor    Relations    Committee    procedure    to    resolve 


the  controversy,  they  took  self-help  on  October  8, 
1964,  in  the  form  of  causing  a  disruption  in  the 
Dispatch  Hall  (Tr.  170-174,  180-185).  Because  of  this 
the  dispatcher  lost  his  temper  (Tr.  181-182)  and 
evicted  them  from  the  Dispatch  Hall  for  that  day. 
They  thereupon  resmned  picketing  and  stayed  out  of 
the  hall,  thereby  making  themselves  unavailable  for 
work  for  about  a  month. 

In  the  meantime,  the  Joint  Labor  Relations  Com- 
mittee was  investigating  the  alleged  grievance,  as  it 
had  the  power  and  authority  to  do  under  the  griev- 
ance arbitration  machinery  of  the  collective  bar- 
gaining contract  (Respondent's  Exhibit  2,  Section 
17.15  [p.  65]  and,  specifically,  Section  17.4  et  seq. 
[p.  69]).  While  the  Committee  was  considering  this 
matter,  and  at  its  very  next  meeting,  the  imion  mem- 
bers of  the  Committee  were  served  with  the  unfair 
labor  practice  charges  filed  by  the  three  in  this  case. 
Thereupon,  although  the  union  members  insisted  upon 
going  forward  with  the  grievance  imder  the  contract 
(Tr.  141,  147-148),  the  employer  members  refused  to 
proceed  any  further. 

The  three  did  not  file  any  charges  against  the  em- 
ployer and  the  only  complaint  which  the  General 
Counsel  issued  was  against  Local  12. 


ARGUMENT 

I.  SUBSTANTIAL  EVIDENCE  ON  THE  RECORD  CONSIDERED 
AS  A  WHOLE  DOES  NOT  SUPPORT  THE  BOARD'S  FIND- 
INGS THAT  RESPONDENT  COMMITTED  AN  UNFAIR  LABOR 
PRACTICE. 

Tliis  record  must  be  read  in  the  light  of  the  nile 
laid  down  in  Universal  Camera  Corporation  v.  Na- 


tional  Labor  Relafions  Board,  340  US  474,  488  relat- 
ing to  the  application  of  Section  10(e)  of  the  Act: 
"The  snbstantiality  of  evidence  must  take  into 
accoimt  whatever  in  the  record  fairly  detracts 
from  its  weight." 

With  this  admonition  in  mind,  it  seems  clear  that 
the  record  considered  as  a  whole  does  not  make  out  a 
violation  of  either  Section  8(b)(1)(A)  or  8(b)(2). 

A.    The  record  does  not  show  a  violation  of  8(b)(1)(A). 

Section  8(b)(1)(A)  makes  it  an  imfair  labor  jDrac- 
tice  for  a  labor  organization  to  restrain  or  coerce 
employees  exercising  their  rights  mider  Section  7  of 
the  Act.  Section  7  gives  the  employees  the  right  to 
engage  in  concerted  activities  for  their  mutual  pro- 
tection or  to  refrain  from  the  exercise  of  said  rights. 
Thus  in  order  to  make  out  a  violation  of  Section 
8(b)(1)(A),  the  record  must  establish,  according  to 
the  standards  required  by  the  Universal  Camera  case, 
that  the  labor  organization:  (1)  restrained  or  coerced 
employees,  and  (2)  that  it  did  so  because  the  em- 
ployees were  engaged  in  protected  concerted  activities. 
We  submit  that  this  record  does  not  support  findings 
mth  respect  to  either  of  these  two  points. 

First,  there  is  no  showing  that  Local  12  restrained 
or  coerced  any  of  the  three  charging  parties.  After 
the  initial  picketing  they  all  returned  to  the  hall  and 
they  were  dispatched.  Their  grievance  was  in  the 
process  of  orderly  adjudication.  They  were  not  told 
to  stay  away  from  the  hall  until  after  they  had  created 
a  disturbance  therein.  (Compare  Pacific  Maritime 
Association   and  John  A.  Mahoney,  140  NLRB  9). 


Thereafter,  and  during  the  second  picketing,  they 
stayed  away  from  the  hall  and  thereby  made  them- 
selves unavailable  for  work  for  almost  a  month.  They 
returned  at  a  slack  time  of  the  year  and  the  record 
shows  that  thereafter  few  if  any  casuals  were  dis- 
patched. 

The  General  Counsel  suggests  that  discrimination 
against  the  three  subsequent  to  the  date  that  they 
caused  the  disruption  in  the  Dispatch  Hall  can  be 
inferred  from  the  alleged  fact  that  during  the  fourth 
quarter  of  1964  their  earnings  were  lower,  on  the 
average,  than  they  had  been  during  the  first  three 
quarters  of  that  year.  But  the  record  is  uncontradicted 
that  work  dropped  off  significantly  and  suhstantially 
in  the  last  quarter  of  1964  (Tr.  155,  178).  Thus  the 
dispatcher  testified  in  response  to  questions  put  by  the 
Trial  Examiner,  and  without  contradiction: 

''Trial  Examiner:  Just  a  moment,  please,  Mr. 
Oldland.  I  want  to  get  your  best  recollection  of 
this  matter  and  I  will  try  to  make  my  questions 
clear.  In  the  last  quarter  of  1964,  was  there  any 
difference  with  respect  to  work  by  the  casuals  as 
contrasted  with  the  other  three  quarters? 
A.    Yes,  there  was. 

Trial  Examiner:  And  how  did  that  go — what 
was  the  difference  ? 

A.  Well,  in  the  first  three  quarters,  of  course 
we  had — we  always  had  a  certain  amoimt  of  slack 
times  but  we  had  upwards  of  75,  100 — maybe 
some  days,  110  casuals  out  at  different  times, 
when  we  had  the  gangs  all  working;  and  after 
about  the  middle  of  August,  it  dropped  down 
there  and  I  think  the  average  was  around  20  some 


per  day.  There  tvas  day  in  and  day  out  that  we 
didn't  have  any  out  at  all."  (Tr.  160). 

This  case  is,  we  submit,  like  Iron  Workers  Local 
433,  151  NLRB  1092  where  the  Board  adopted  the 
Trial  Examiner's  intermediate  report  recommending 
dismissal  of  the  complaint.  In  that  case,  on  three 
separate  occasions  there  was  a  refusal  to  dispatch  and 
it  was  charged  that  this  refusal  was  in  retaliation  for 
a  protest  which  had  been  made  regarding  the  general 
operation  of  the  hall.  The  order  of  dismissal  was  pred- 
icated upon  the  insufficiency  of  the  evidence  to  estab- 
lish that  any  miion  representative  exhibited  any 
hostility  toward,  or  resentment  of,  the  charging  parties 
because  of  their  participation  in  the  protest.  Here, 
too,  the  record  fails  to  contain  any  evidence  which 
would  support  such  necessary  findings.  Jackovac,  the 
dispatcher,  was  not  a  union  agent.  In  any  case,  neither 
Jackovac  nor  anyone  else  expressed  any  hostility 
against  the  three  charging  parties  because  of  their 
protest.  Indeed  the  union  oJffi.cers  appear  to  have  been 
sympathetic.  Armstrong  told  them  to  go  ahead  and 
picket  and  lie  acknowledged  ''how  tough  it  was  to  be 
a  casual"  (Tr.  168)  and  the  imion  members  of  the 
Joint  Labor  Relations  Committee  sought  to  process 
the  grievance  in  the  face  of  PMA  opposition. 

In  order  to  sustain  an  8(b)(1)(A)  violation,  it  is 
necessary  to  find  specific  discriminatory  m,otivation. 
As  was  said  in  the  Iron  Workers  case,  supra: 

''However,  the  issue  here  is  not  one  of  general 
fairness,  but  of  specific  discriminatory  motiva- 
tion in  three  instances.  It  may  be  that  a  more 
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precise  operation  would  even  have  produced  dif- 
ferent results,  but  in  none  of  the  incidents  under 
scrutiny  do  we  note  such  deviation  from  the 
general  mode  of  operation  that  an  inference  of 
discrimination  based  on  such  deviation  alone 
would  be  warranted  *  *  *"  (151  NLRB  at  1100). 

Furthermore,  the  isolated  character  of  the  dis- 
patcher's act  (Compare  Perl  Pillow  Company,  152 
NLRB  332)  and  the  fact  that,  if  anything,  it  was  the 
result  of  a  personal  loss  of  temper  (Tr.  181-182) 
demonstrate  that  no  findings  of  specific  discriminatoiy 
motivation  can  be  made. 

Second,  the  record  does  not  support  a  finding  that 
these  three  persons  were  engaged  in  protected  activi- 
ties. To  cause  a  disiniption  in  a  jointly  operated  dis- 
patch hall  is  not  an  activity  protected  by  the  Act 
(Compare  Pacific  Maritime  Assyi.  and  John  A.  Ma- 
honey,  140  NLRB  9),  particularly  when  the  dispute  is 
in  the  course  of  resolution  through  the  regular  gTiev- 
ance  machinery  set  up  hj  the  collective  bargaining 
contract  (Compare  National  Lahor  Relations  Board  v. 
Tanner  Motor  Livery,  Ltd.,  349  Fed.  2d  1). 

B.    The  record  does  not  show  a  violation  of  8(b)  (2)  and  there 
can  be  no  order  for  back  pay. 

Section  8(b)(2)  makes  it  an  imfair  labor  practice 
for  a  labor  organization  to  cause  or  attempt  to  cause 
an  employer  to  discriminate  against  an  employee  in 
violation  of  Section  8(a)(3).  Section  8(a)(3)  pro- 
hibits employer  discrimination  against  employees  "to 
encourage  or  discourage  membership  in  any  labor 
organization."  Thus  in  order  to  establish  a  violation 
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of  Section  8(b)(2),  it  is  necessary  that  the  evidence 
show,  under  the  standards  of  the  Universal  Camera 
case,  that  the  labor  organization:  (1)  caused  or  at- 
tempted to  cause  an  employer  to  discriminate  against 
an  employee,  and  (2)  that  such  discrimination  was 
for  the  XDurpose  of  encouraging  or  discoura,ging  mem- 
bership in  the  labor  organization. 

There  is  no  evidence  which  could  conceivably  sup- 
port an  8(b)  (2)  finding.  Nothing  at  all  shows  that 
Local  12  did  encourage,  or  could  have  encouraged, 
PMA  to  ^dolate  the  Act  or  that  PMA  did  so.  PMA 
refused,  on  its  own,  to  proceed  with  the  grievance, 
after  it  learned  that  the  charges  here  had  been  filed. 
The  imion  sought  to  pursue  the  grievance  but  PMA, 
contrary  to  the  union's  wishes,  would  not  do  so.  Cer- 
tainly it  cannot  be  spelled  out  from  this  that  the  union 
compelled  PMA  to  do  anything.  Since  tlfere  is  no 
charge  or  complaint  that  PMA  violated  the  Act,  it  is 
not  seen  how  it  can  be  claimed  that  Local  12  did  so 
(Compare  Local  Union  No.  12,  United  Rubber,  etc. 
Workers,  150  NLRB  312,  316,  n.  4). 

There  is  certainly  no  evidence  that  any  action  was 
taken  to  encourage  or  discourage  membership  in  any 
labor  organization  or  that  these  three  casuals  were 
disadvantaged  in  any  way  because  of  their  failure  to 
be  or  to  become  members  of  the  respondent  union. 

Since  there  is  no  8(b)  (2)  \dolation,  there  can  be  no 
order  for  back  pay  against  the  local  union. 

The  only  provision  in  the  Act  which  authorizes  the 
Board  to  issue  a  back-pay  order  is  found  in  Section 
10(c): 
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*'.  .  .  back  pay  may  be  required  of  the  employer 
or  labor  organization,  as  the  case  may  be,  respon- 
sible for  the  discrimination  suffered  by  [the  em- 
ployee] .  .  ." 

''Discrimination"  is  a  word  of  art  and  appears  in 
the  operative  portions  of  the  statute  only  in  Section 
8(b)(2).  If  the  Court  accepts  the  argument  that  the 
record  considered  as  a  whole  does  not  support  a  find- 
ing of  discrimination  in  this  statutory  sense,  then, 
even  though  an  order  of  "reinstatement"^  and  to  post 
notices  might  stand,  a  back-pay  order  could  not. 

The  Board  itself  recognized  this  in  United  Furni- 
ture Workers  of  America  and  Colonial  Hardwood 
Flooring  Company,  Inc.,  84  NLRB  563: 

"Like  the  Trial  Examiner,  we  deny  the  request 
made  by  the  Company  for  an  order  indemnifying 
employees  for  any  loss  of  earnings  they  may  have 
suffered  because  of  the  Respondents'  imfair  labor 
practices.  We  believe  that  we  are  without  power 
to  take  such  a  step  in  the  absence  of  an  express 
mandate  from  Congress.  The  amended  Act  pro- 
vides that  back  pay  may  be  required  of  a  labor 
organization  only  where  it  is  responsible  for  un- 
lawful discrimination  against  an  employee.  An 
award  of  back  pay  here  would  be  in  the  nature  of 
damages  to  the  employee  for  an  interference  with 
his  right  of  ingi'ess  to  the  plant,  as  contrasted 
with  compensation  to  him  for  losses  in  pay  suf- 
fered by  him  because  of  severance  of  or  inter- 
ference with  the  tenure  or  terms  of  the 
employment   relationship   between   him   and   his 


Ht  is  hard  to  understand  to  what  these  casual  workers  are  to 
be  "reinstated". 
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employer  in  the  ordinary  case  in  which  back  pay 
is  awarded  and  to  which  Section  10(c)  of  the  Act 
has  been  held  for  many  years  to  refer.  The  Act 
contains  no  provision  authorizing  the  Board  to 
require  damages  or  back  pay  of  a  labor  organiza- 
tion imder  such  circumstances.  Nor  is  there  any 
legislative  histoiy  that  could  impel  a  conclusion 
that  such  awards  are  authorized.  We  therefore 
find  that  the  Board  lacks  power  to  grant  the 
remedy  requested  by  the  Company  in  this  case." 
(At  565-6;  italics  in  original.) 

In  Progressive  Mine  Workers  v.  National  Labor 
Relations  Board,  187  Fed.  2d  298,  the  Court  said: 
'*We  agi-ee  with  the  Trial  Examiner  that  the 
Board's  decision  in  the  Colonial  Hardwood  Floor- 
ing Company  case  precludes  the  allow^ance  of  back 
pay  under  our  decision.  More  than  that,  we  are 
of  the  view  that  the  Board  in  that  case  properly 
held  its  lack  of  authority  to  make  an  award 
against  the  union  under  such  circumstances. 
Therefore,  that  portion  of  the  Board's  order 
which  requires  back  pay  either  by  the  company  or 
the  Unions,  or  both,  is  set  aside."  (at  307) 

The  short  of  the  argument  is  that  Section  10(c) 
authorizes  a  monetary  award  against  the  union  only 
when  the  union  is  ''responsible"  for  ''discrimination." 
Discrimination,  as  used  in  the  statute,  is  a  word  of 
art,  appearing  only  in  Section  8(b)(2).  If  Congress 
had  intended  to  allow  a  back-pay  award  in  anything 
other  than  an  8(b)  (2)  case,  it  would  hardly  in  (10(c), 
have  limited  back-pay  recovery  to  cases  of  "discrimi- 
nation" well  knowing  that  that  term  appears  only  in 
Section  8(b)(2). 
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Since  there  is  no  discrimination  here,  in  the 
8(b)  (2)  sense  of  the  word,  the  present  order  must  l^e 
modified,  at  the  very  least,  by  striking  the  provisions 
relating  to  back  pay. 


II.     THERE  IS  NO  SUBSTANTIAL  PEG  OF  TO   SUPPORT 
THE  "AGENCY"   FINDINGS. 

The  Board  seeks  to  fasten  liability  on  Local  12  by 
a  strange  agency  theory;  i.e.,  via  the  International's 
execution  of  the  Pacific  Coast  contract.  The  Interna- 
tional, of  course,  is  not  a  party  to  these  proceedings 
and  therefore  it  became  necessary  for  the  Board  to 
constnict  an  elaborate  scheme  to  impose  liability  upon 
the  Loca,l  through  a  sort  of  inverse  agency  rationale. 
The  ''agent"  is  held  responsible  because  of  the  action 
of  the  "principal" — a  most  unusual  circmnstance. 

Even  so,  the  ^Yhole  elal)orate  rationale  created  by  the 
Board  is  predicated  not  upon  ^Yhat  this  record  shows 
but  upon  what  some  earlier  record  {I.L.W.Z^.  and 
I.L.W.U.  Local  10,  94  NLRB  1091)— admittedly  ^^-ith 
"different  record  facts"  (TXD,  page  8,  n.  5  [Volimie 
I  of  the  Transcript  of  Record  filed  in  this  court, 
page  25,  n.  5]) — showed.  But,  as  this  Court  pointed 
out  in  a  later  case  invohang  the  same  problem,  a 
local  is  not  the  agent  of  the  International,  absent 
proof  of  participation  in  a  joint  enterprise,  or  actual 
support  or  control,  or  a  constitutional  structure  which 
compels  such  a  conclusion : 

"The  unfair  labor  practices  charged  against  the 
International  emanated  not  from  procedures  at 
th(>  hiring  hall  but  from  actions  taken  by  the 
stewards  after  Satchell's  dispatchmg  at  the  hall 
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had  been  completed/^  In  other  eases  an  interna- 
tional union  has  been  considered  engaged  in  a 
joint  enterprise  with  a  local  or  responsible  for  the 
activities  of  the  local  and  its  agents  when  the 
International  admitted  having  joined  the  local  in 
authorizing  the  general  conduct  which  led  to  the 
imfair  practices,  see  Int'l  Longshoremen's  Union, 
79  N.L.R.B.  1487,  1513-14  (1948),  when  the  In- 
ternational ad^dsed,  sympathized  or  financially 
supported  such  general  conduct,  Cory  Corp.,  84 
N.L.R.B.  972  (1949),  when  the  International 
through  its  constitution  or  by-laws  or  by  some 
other  means  commanded  or  required  the  activi- 
ties resulting  in  the  unfair  labor  practices,  see 
N.L.R.B.  V.  Millwrights'  Local  2232,  5  Cir.,  1960, 
277  F.  2d  217,  221 ;  American  Newspaper  Publish- 
ers Ass'n,  104  N.L.R.B.  806  (1953),  or  when  the 
International  controlled  the  operations  of  the 
Local,  see  Int'l  Brotherhood  of  Teamsters,  etc. 
V.  United  States,  4  Cir.,  1960,  275  F.  2d  610,  612- 
614.  No  evidence  of  such  connections  between  the 
International  and  Local  10  was  presented  to  the 
Board  in  the  present  case. 

Accordingly,  we  hold  that  on  the  record  before  us 
Local  lO's  Stewards  were  not  acting  as  agents  of 
the  International  on  the  three  occasions  when  they 
prevented  Satchell  from  working  at  a  job  to 
which  he  had  been  properly  dispatched." 


"^N.L.R.B.  V.  Int'l  Longshoremen's  etc.  Union,  9  Cir., 
1954,  210  F.  2d  581,  presents  a  different  situation.  There  the 
unfair  labor  practices  were  committed  as  part  of  the  dis- 
patching process  itself,  and  the  International  was  held  re- 
sponsible on  the  grounds  that  it  had  delegated  the  adminis- 
tration of  the  hiring  hall  to  the  local.  To  the  same  effect 
see  N.L.R.B.  v.  Waterfront  Employers  of  Washington,  9  Cir., 
1954,  211  F.  2d  946." 

(National  Labor  Relations  Board  v.  International  Longshore- 
men's &  Warehousemen's  Union,  283  F.  2d  558  at  565,  566. 
[Court's  footnote;  our  italics].) 
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The  case  which  presents  the  ''different  situation"  is 
the  very  case  which  the  Board  relies  upon  here. 
Reliance  upon  an  earlier  Board  decision  (94  NLRB 
1091)  when  a  later  Court  of  Appeals'  decision  tells 
us  that  that  very  case  presents  a  "different  situa- 
tion" seems  to  us  to  be  ill-founded.  In  any  case  the 
Board  should  have  at  least  considered  w^hat  this  Court 
had  to  say  about  the  decision  upon  which  it  was 
relying. 

None  of  the  relevant  factors  referred  to  by  this 
Court  is  i^resent  on  tJiis  record.  Furthermore,  even  in 
the  case  relied  on  by  the  Board,  it  Avas  the  Interna- 
tional as  principal  which  was  held  liable  for  the  acts 
of  the  Local  as  agent.  Here,  apart  from  the  absence 
of  any  factors  W'hich  M-ould  justify  such  a  holding-,  the 
Board  goes  in  reverse,  and  seeks  to  hold  that  the 
Local  is  the  principal  of  the  International — which 
clearly  it  is  not. 


III.  THE  BOARD'S  DECISION  IN  THIS  CASE  IS  CONTRARY  TO 
THE  DECISION  OF  THE  COURT  OF  APPEALS  FOR  THE 
SECOND  CIRCUIT  IN  NATIONAL  LABOR  RELATIONS 
BOARD  V.  LOCAL  2,  ETC.,  360  FED.  2d  428. 

In  the  Local  2  case,  supra,  the  Court  of  Appeals 
modified  a  Board  back-pay  order  which  did  not  ajipear 
to  contemplate  an  inquiry  into  the  leng-th  of  time  the 
employer  would  have  kept  the  charging  parties  at 
w^ork. 

The  Court  said : 

"The  right  to  back  pay  is  not  a  punitory  award 
for  having  been  the  victim  of  an  unfair  labor 
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practice;  it  rests  on  the  right  to  have  had  the 
work  and  presupposes  the  ability  to  do  it.  To 
award  a  man  'wages  which  he  could  not  have 
earned  would  not  be  remedial  but  pimitive' 
(Chairman  Farmer,  concurring,  in  Local  57,  In- 
ternational Union  of  Operating  Engineers,  1954, 
108  NLRB  1225,  1230).  See  N.L.R.B.  v.  U.  S. 
Truck  Co.,  6th  Cir.  1942,  124  F.  2d  887,  889-890; 
N.L.R.B.  V.  Waterfront  Employees,  9th  Cir.  1954, 
211  F.  2d  946,  953;  N.L.R.B.  v.  R.  K.  Baking 
Corp.,  2d  Cir.  1959,  273  F.  2d  407,  411;  N.L.R.B. 
V.  Ozark  Hardwood  Co.,  8th  Cir.  1960,  282  F.  2d 
1,  8;  The  Red  River  Lumber  Co.,  1939,  12  NLRB 
79,  89-90;  Empire  Worsted  Mills,  1943,  53  NLRB 
683,  690-692  (award  approved,  2d  Cir.  Feb.  14, 
1944)  ;  Roskam  Baking  Co.,  1964,  146  NLRB  15, 
17-18;  cf.  N.L.R.B.  v.  Mastro  Plastics  Corp.,  2d 
Cir.  1965,  354  F.  2d  170,  175 ;  N.L.R.B.  v.  Dazzo 
Products  Inc.,  2d  Cir.  1966,  358  F.  2d  136.  Para- 
graph 2(b)  of  the  Board's  order  must  be  modified 
to  permit  inquiry  in  the  compliance  proceeding 
into  the  length  of  time  for  which,  but  for  the 
Union's  activities,  the  four  men,  on  the  basis  of 
their  ability  and  other  factors,  would  have  been 
kept  at  work  by  Astrove."  (360  F.  2d  at  434.) 

Here,  since  the  men  were  casuals,  called  the  tape 
whenever  they  desired,  worked  only  if  they  desired 
and  only  when  work  was  available,  the  order  must  be 
modified  to  permit  inquiry  into  these  questions  as 
they  relate  to  the  matter  of  back  pay,  all  as  required 
by  the  Court  of  Appeal's  decision  in  the  Local  2  case. 
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rV.  THE  BOARD'S  DECISION  IN  THIS  CASE  IS  CONTRARY  TO 
THE  DECISION  OF  THIS  COURT  IN  NATIONAL  LABOR  RE- 
LATIONS BOARD  V.  TANNER  MOTOR  LIVERY,  LTD.,  349 
FED.  2d  1. 

In  the  Tanner  Motor  case,  supra,  this  Court  re- 
manded to  the  Board  an  order  which  had  directed 
reinstatement  with  back  pay  to  emiDloyees  who  had 
been  discharged  for  picketing  in  support  of  a  non- 
discriminatory hiring  policy.  By  its  remand  this 
Court  directed  the  Board  to  consider  whether  picket- 
ing in  support  of  such  an  objective  was  a  protected 
acti^dtj^  to  the  extent  that  the  picketers  were  msulated 
from  discharge,  at  least  where  they  had  not  sought 
to  avail  themselves  of  the  grievance  machinery  of  the 
governing  collective  bargaining  contract. 

This  Court's  opinion  carefully  analyzed  the  inter- 
relationships between  the  rights  guaranteed  by  Section 
7  and  the  requirements  established  by  Section  9  of  the 
Act.  It  recogTiized  that,  while  the  protection  of  indi- 
vidual rights  including  Section  9(a)'s  right  of  the 
individual  employees  to  present  grievances  is  not  mi- 
important,  one  of  the  ''principal  purpose [s]  of  the 
National  Labor  Relations  Act,  as  amended,  is  to  en- 
courage the  practice  and  procedure  of  collective  bar- 
gaining". (349  Fed.  2d  at  4.)  The  Court  also  noted 
that  it  is  customary  for  collective  bargainmg  contracts 
to  contain  no  strike  and  no  picketing  clauses  as  well 
as  requirements  that  disputes  are  to  be  settled  peace- 
fully by  gTievance  and  arbitration  machinery  (ibid, 
at  5).' 

•*The  collective  bargaininp:  contract  in  the  case  at  bar  has  pre- 
cisely siich  provisions  (Oeneral  Counsel's  Exhibit  2.  vSection  11 
[pages  51-52]  contains  the  no-strike  provisions  and  Section  17 
pages  [63-79]  contains  the  grievance  arbitration  procedures). 
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Under  such  circumstances,  this  Court  reasoned  as 
follows : 

"It  'grievances'  is  held  to  cover  any  complaint  or 
request  of  the  employees  relating  to  terms  and 
conditions  of  employment,  there  may  develop  a 
sort  of  continuous  'collective-bargaining,'  imder 
the  guise  of  presenting  grievances,  that  could  be 
inimical  to  the  effective  operation  of  the  collective- 
bargaining  contract.  If  employees  who  thus  pre- 
sent 'grievances'  to  their  employer  may  also  re- 
sort to  a  picket  line  when  they  think  that  the 
employer  has  not  properly  responded  to  their  de- 
mands, the  purposes  of  the  Act  might  well  be 
defeated.  There  appears  to  be  a  difference  be- 
tween collective  bargaining  and  presenting  griev- 
ances, else  why  did  the  Congress  limit  the  proviso 
in  section  9(a)  to  grievances?  Thus  the  desire  of 
employees  for  non-discriminatory  hiring,  while  a 
proper  subject  for  collective  bargaining, 'may  not 
be  a  proper  basis  for  a  grievance.  See:  Elgin, 
Joliet  &  Eastern  Ry.  v.  Burley,  1945,  325  U.S. 
711,  65  S.  Ct.  1282,  89  L.Ed.  1886;  Hughes  Tool 
Co.  v.  NLRB,  5  Cir.,  1945,  147  F.  2d  69,  158 
A.L.R.  1165;  Douds  v.  Local  1250,  2  Cir.,  1949, 
173  F.  2d  764;  NLRB  v.  Lundy  Manufacturing 
Co.,  supra;  West  Texas  Utilities  Co.  v.  NLRB, 
1953,  92  U.S.  App.  B.C.  224,  206  F.2d  442;  cf. 
NLRB  V.  Cabot  Carbon  Co.,  1959,  360  U.S.  203, 
79  S.Ct.  1015,  3  L.Ed.  2d  1175;  NLRB  v.  Puerto 
Rico  Rayon  Mills,  Inc.,  1  Cir.,  1961,  293  F.  2d 
941;  Medo  Photo  Supply  Corp.  v.  NLRB,  1948, 
321  U.S.  678,  64  S.Ct.  830,  88  L.Ed.  1007. 

We  do  not  here  hold  that  there  may  be  no  cir- 
cumstances under  which  presenting  demands  or 
requests,  or  picketing,  or  both,  by  a  group  of 
employees,  in  support  of  a  policy  of  non-discrim- 
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inatoiy  hiring,  even  where  there  is  a  collective 
bargaining  agreement  in  force,  may  be  a  protected 
activity,  at  least  to  the  extent  that  the  employees 
eamiot  be  discharged  for  it.  We  think  the  ques- 
tion of  whether  there  are  such  circumstances  here 
is  one  that  should  be  fully  explored  in  the  first 
instance  by  the  Board,  which  is  the  expert  body 
created  by  the  Congress  to  administer  the  Act. 
We  find  nothing  in  the  Board's  opinion  indicating 
that  it  gave  any  attention  to  this  problem.  We 
think  that  it  should  do  so."  (349  Fed.  2d  at  5-6.) 

By  the  same  token,  there  is  nothing  in  the  Board's 
ojiinion  in  the  instant  case  indicating  that  it  gave  any 
attention  to  this  problem  here,  nor  did  it  consider 
the  fact  that  there  exists  machinery  for  peaceful  reso- 
lution of  a  complaint  of  the  nature  asserted  by  the 
charging  parties  in  this  case.  This  Court's  decision 
in  the  Tanner  Motor  case  therefore  requires,  at  the 
very  least,  a  remand  to  the  Board. 


CONCLUSION 

The  petition  to  enforce  the  Board's  order  should 
be  denied;  at  the  ver}^  least,  the  order  should  be  modi- 
fied or  the  case  should  be  remanded  to  the  Board  for 
further  proceedings. 

Dated,  San  Francisco,  California, 
September  19, 1966, 

Respectfully  submitted, 
Gladstein,  Andersen,  Leonaed  &  Sibbett, 
By  Norman  Leonard, 
Aftorncijs  for  Bespondent. 
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Certificate  of  Counsel 

I  certify  that,  in  connection  with  the  preparation 
of  this  brief,  I  have  examined  Rules  18  and  19  of  the 
United  States  Coui*t  of  Appeals  for  the  Ninth  Cir- 
cuit, and  that,  in  my  opinion,  the  foregoing  brief  is 
in  full  compliance  with  those  rules. 

Norman  Leonard, 

Attorney  for  Respondent. 
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No.  20,914 

IN  THE 

United  States  Court  of  Appeals 
For  the  Ninth  Circuit 

National  Labor  Relations  Board, 

Petitioner, 

vs. 

International    Longshoremen's    and 
Warehousemen's  Union,  Local  12, 

Respondeyit. 

RESPONDENT'S  PETITION  FOR  A  REHEARING 


Comes  now  respondent  above-named  and,  pursuant 
to  rule  23  of  the  Rules  of  this  court,  hereby  petitions 
for  a  rehearing  of  this  cause  and,  in  support  thereof, 
states  the  following  groimds  therefor : 

1.  The  opinion  (Slip,  page  2)  is  incorrect  in  stat- 
ing that  "...  registered  members  of  the  union  have 
first  preference  of  dispatch."  (Italics  supplied.)  The 
record  shows  that  first  preference  of  disj^atch  is  given 
to  longshoremen  registered  imder  the  PMA-ILWU 
contract,  without  regard  to  imion  membership.  In 
order  not  to  have  this  court's  opinion  reflect  an  in- 
accuracy in  so  important  a  matter,  the  opinion  should 
at  least  be  corrected. 

2.  The  opinion  (Slip,  page  4)  does  not  state  that 
the  meeting  of  the  joint  committee  on  October  21, 
1964,  was  the  next  regularly  scheduled  meeting  after 
the  three  casuals  spoke  with  Ferguson  on  October  13, 


1964,  altlioiigh  the  record  shows  that  it  was.  This  is 
important  as  negativing  any  thought  that  the  jDai-ties 
to  the  contract — inchicling  respondent — were  in  any 
way  dilatory  in  the  processing  of  the  grievance. 

3.  The  opinion  (Slip,  page  5)  states  that  the  trial 
examiner  concluded  that  the  charging  parties  were 
made  aware  by  respondent  "that  they  could  not  ex- 
pect employment  unless  tliey  became  members  of  the 
union  and  remAimed  in  good  stmiding",  and  again 
(Slip,  page  7)  that,  "the  effect  of  such  discrimination, 
the  trial  examiner  could  reasonably  conclude,  was  to 
encourage  them  to  join  the  union  in  order  to  obtain 
tvorh  assignments."  The  opinion  also  states  (Slip, 
page  7)  that  respondent  is  chargeable  with  knowledge 
that  its  action  would  tend  to  encourage  the  tlii*ee 
casuals  ''to  become  union  metnbers".  (Italics  sup- 
plied.) 

All  of  this  is  contrary  to  the  record.  The  trial  ex- 
aminer's decision  contains  no  such  conclusions  and,  if 
it  had,  they  would  have  been  totally  misuppoi-ted  by 
any  evidence.  The  complaint  made  no  such  charges 
and  the  Board  made  no  such  contentions  in  this  court. 

4.  The  opinion  (Slip,  page  6)  states  that  even 
though  the  casuals  were  disrupting  the  operations  of 
the  dispatching  hall,  "they  should  have  been  advised 
to  this  effect  and  asked  to  desist."  There  is  nothing  in 
the  National  Labor  Relations  Act  which  requires  a 
jointly-employed  dispatcher  to  give  such  advice,  or  to 
make  such  a  request,  before  asking  disruptive  i)ersons 
to  leave  a  jointly-operated  dispatching  hall.  By  im- 
posing such  a  requirement   on  the  joint  collective 


Ijargaining  agent,  the  court  is  reading  something  into 
the  Act  which  is  not  there — it  is  in  effect  imposing 
upon  collective  bargaining  representatives  and  em- 
ployers a  condition  which  Congress  did  not  see  fit  to 
enact.  It  also  opens  a  Pandora's  Box:  how  clear  or 
firm  must  the  "advice"  be,  how  many  times  must  the 
"request"  be  made?  To  impose  such  a  test  is  to  en- 
courage disruptive  tactics  in  labor  relations. 

5.  The  opinion  (Slip,  page  9)  ignores  respondent's 
reliance  upon  this  court's  recent  opinion  in  National 
Labor  Relafdons  Board  v.  Tanner  Motor  Livery,  Ltd., 
349  Fed.  2d  1,  on  the  grounds  that  the  activities  of  the 
casuals  did  not  constitute  a  strike  or  work  stoppage, 
and  that  respondent  did  not  contend  before  the  Board 
that  alternative  grievance  procedures  were  available. 

The  opinion  is  in  error  on  both  counts. 

(a)  If,  contrary  to  this  court's  holding  in  the  Tan- 
ner Motor  Livery,  Ltd.  (supra)  action,  the  applicable 
law  is  to  be  foimd  in  National  Labor  Relations  Board 
V.  Illinois  Bell  Telephone  Company,  189  Fed.  2d  124, 
and  C.  G.  Conn.  Ltd.  v.  National  Labor  Relations 
Board,  180  Fed.  2d  390,  then  it  is  clear  that,  as  re- 
spondent asserted  in  brief  and  oral  argiunent,  the 
three  casuals  were  never  employees  and  therefore  the 
Act  is  not  applicable  to  them.  It  should  be  noted  that, 
in  the  Illinois  Bell  TelepJwne  Company  and  C.  G. 
Conn  cases,  the  courts  of  appeal  refused  to  enforce  a 
Board  order  precisely  because  the  charging  parties 
were  not  employees.  (That  is  why  it  was  held  that 
their  action  did  not  constitute  a  strike.)  If  the  action 
of  the  charging  parties  here  is  held  not  to  constitute  a 
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strike  because  they  were  not  employees,  then,  equally, 
the  Act  is  not  applicable  to  them. 

(b)  Furthermore,  it  is  not  correct  to  state  that  the 
argument  was  not  the  basis  of  any  objection  in  the 
agency  proceeding.  The  record  before  the  trial  exami- 
ner shows  that  the  question  of  grievance  procedure 
and  its  exhaustion  in  lieu  of  filing  charges  with  tlie 
Board  was  thoroughly  covered  (see  e.g.,  47,  50-1,  59-60, 
77-8,  83  [cross-examination  by  respondent  established 
the  failure  to  exhaust  available  grievance  machinery], 
84-5,  90-1,  103-5,  137-9,  140,  141  [respondent  took  posi- 
tion that  the  three  casuals  were  entitled  to  have  their 
grievances  processed  mider  the  contract],  143  [and 
that  only  the  filing  of  the  instant  charge  prevented 
this],  146-8  [the  issue  of  the  grievance  machinery  was 
just  about  the  only  testimony  from  this  defense  wit- 
ness], 150-1  [idem].  In  its  briefs  to  both  the  trial  ex- 
aminer and  the  Board,  respondent  asserted: 

"...  instead  of  waiting  for  the  Joint  Labor  Rela- 
tions Committee  procediu-e  to  resolve  the  contro- 
versy, they  took  self-help  in  the  foiTn  of  causing  a 
disruption  in  the  dispatching  hall  ...  In  the 
meantime,  the  Joint  Labor  Relations  Conmiittee 
was  investigating  the  alleged  grievance  .  .  .  and 
while  considering  it  at  its  next  meeting,  the  union 
memlDers  thereof  were  served  mth  the  mifair 
labor  practice  charges  in  this  very  case.  There- 
upon, the  employer  members  refused  to  proceed 
any  fui-ther  ..." 

The  trial  examiner's  decision  contains  a  complete 
discussion  of  this  matter  and  shows  that  the  issue  was 
raised.    The  respondent's  veiy  first  exception  to  the 


trial  examiner's  decision  was  to  its  failure  to  find  that 
respondent's  president  had  advised  the  casuals  "that 
the  joint  labor  relations  committee,  not  the  luiion,  had 
the  responsibility  for  correcting-  grievances  relating 
to  dispatching."  Therefore,  contrary  to  the  opinion, 
this  question  was  in  fact  presented  to  the  agency. 

In  any  case,  this  coui't's  decision  in  Tanner  Motor 
Livet-y,  Ltd.,  supra,  was  not  published  until  after 
September,  1965,  when  the  exceptions  to  the  trial  ex- 
aminer's report  were  filed  and,  therefore,  if  there  was 
a  failure  initially  to  raise  the  point  as  sharply  as  it 
was  raised  after  this  court's  decision,  that  failure  is 
clearly  excusable  imder  the  provisions  of  Section 
10(e)  of  the  Act. 

For  the  foregoing  reasons,  it  is  respectfully  prayed 
that  the  petition  for  rehearing  be  granted.  ^ 

Dated,  San  Francisco,  California, 
May  10,  1967. 

Gladstein,  Andersen,  Leonard  &  Sibbett, 
By  Norman  Leonard, 

Attorneys  for  Respondent. 


Certificate  of  Counsel 

Pursuant  to  the  provisions  of  Rule  23  of  the  Rules 
of  this  court,  I  hereby  certify  that,  in  my  judgment, 
the  annexed  petition  for  rehearing  is  well  foimded  and 
that  it  is  not  interposed  for  delay. 

Norman  Leonard. 
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NO.  20967 

IN  THE 

UNITED  STATES  COURT  OF  APPEALS 

FOR  THE  NINTH  CIRCUIT 


MARVIN  LUSTIGER, 

Appellant, 
vs. 
UNITED  STATES  OF  AMERICA, 

Appellee. 


Appeal   from  the  United  States  District  Court  for  the 
District  of  Arizona,  Hon.  James  A.  Welch,  Judge. 


APPELLANT'S   INTERIM  OPENING  BRIEF 


I 


STATEMENT  OF  PLEADINGS  AND  FACTS 
DISCLOSING  BASIS  OF  JURISDICTION 


A  nineteen-count  indictment  was  returned  against  the  defendant 
MARVIN  LUSTIGER,  charging  him  with  a  violation  of  18  U.S.C.  Sec. 
1341    (mail    fraud).     Each  of  the  counts  was  identical   except  for  the 
fact  that  the  defendant  was  charged  with  defrauding  a  different  person 
in  each  count   (CtC^^  2  -  22,  inclusive). 

On  February  11,   1964,  the  defendant  appeared  before  the  Honor- 
able James  A.  Welch,  United  States   District  Judge,  and  pled  not  guilty 
to  each  of  the  nineteen  counts  of  the  indictment  (CT  23-25).     There- 
after, and  upon  motion  of  the  defendant,  all  of  the  proceedings  were 
had  in  the  Tucson  Division  of  the  United  States  District  Court  (CT  28- 
29).  ^ 

On  or  about  February  26,  1965,  the  defendant  moved  the  Court  to 
dismiss  the  indictment  or,  alternatively,  moved  for  disclosure  of  the 
Minutes  of  the  Grand  Jury  (CT  30-35).     This  motion  was  denied  on 
March  20,   1965   (CT  327). 

On  or  about  March  15,   1965,  defendant  brought  on  for  hearing 
before  the  United  States   District  Court  a  MOTION  TO  DISMISS  FOR 
LACK  OF  JURISDICTION;    FOR  INADEQUACY  OF  EVIDENCE  BEFORE  THE  GRAND 
JURY  TO  SUSTAIN  THE   INDICTMENT;   AND,   IN  THE  ALTERNATIVE,  ON  THE 
GROUND  THAT  18  U.S.C. A.    1341   AND  THE   INDICTMENT  HEREIN  ARE  UNCON- 
STITUTIONAL  IF  THE   INDICTMENT  HEREIN  STATES  AN  OFFENSE  AGAINST 


[1]      As   used  herein,    CT   refers    to    the   Clerk's   Transcript   on  Appeal 
and  RT   refers    to   the   Reporter's   Transcript   on  Appeal. 


THE  UNITED  STATES  UNDER  18  U.S.C.A.  1341,  AND  MEMORANDUM  OF  POINTS 
AND  AUTHORITIES  AND  NOTICE;  AND  A  MOTION  TO  DISMISS  INDICTMENT  ON 
THE  GROUNDS  EACH  COUNT  FAILS  TO  STATE  AN  OFFENSE  AGAINST  THE  UNITED 
STATES  AND  EACH  COUNT  IS  DUPLICITOUS  (CT  36-50  and  51-58,  respective- 
ly). These  motions  were  denied  (CT  327).  On  said  date,  and  in  addi- 
tion, defendant  made  a  MOTION  FOR  DISCOVERY  AND  INSPECTION  OF  DOCU- 
MENTS, AND  TO  TAKE  THE  DEPOSITION  OF  DOYLE  C.  MARSHALL  IN  ORDER  TO 
AFFORD  DEFENDANT  WITH  DUE  PROCESS  UNDER  THE  UNITED  STATES  CONSTITU- 
TION, AND  MEMORANDUM  OF  AUTHORITIES  AND  NOTICE  (CT  59-65).  Further, 
and  on  said  date  of  March  15,  1965,  defendant  made  a  MOTION  FOR 
DISCOVERY  AND  INSPECTION  UNDER  RULE  16  FRCrP  AND  MEMORANDUM  AND 
NOTICE  (CT  66-75)  and  a  MOTION  FOR  BILL  OF  PARTICULARS  AND  MEMO- 
RANDUM OF  AUTHORITIES  AND  NOTICE  (CT  76-84).  An  Affidavit,  together 
with  supporting  documentation,  was  filed  in  connection  with  and  in 
support  of  all  of  the  above  referred  to  motions  (CT  85-194,  inclusive), 
These  motions  were  denied  without  prejudice  to  renew  them  at  the  end 
of  the  government's  case  (CT  327-328). 

On  or  about  April  3,  1965,  a  pretrial  was  held  in  the  instant 
case.  At  the  pretrial,  many  of  the  documents  which  were  introduced 
into  evidence  or  offered  for  introduction  into  evidence  were  marked 
for  identification.  Further,  waivers  of  foundation  as  to  these 
documents  were  obtained  and  other  relevant  orders  were  made.  Finally, 
numerous  stipulations  were  entered  into  between  the  parties  to  the 
action. (CT  195-230)  The  effect,  significance  and  admissibility  of 
the  information  contained  in  many  or  all  of  the  stipulations  will  be 
discussed  in  later  portions  of  this  brief. 
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On  or  about  June  15,   1965,  the  defendant  and  his  attorney 
waived  special   findings  of  fact,  which  waiver  was  consented  to  by 
the  United  States  Attornye's  office  (CT  231). 

On  or  about  June  28,   1965,  defendant  was  convicted  of  violating 
Title  18,  U.S.C.   Sec.   1341,  as  charged  in  Counts   I   to  VIII,  inclu- 
sive, and  Counts  XI   to  XIX,  inclusive,  of  the  indictment.     The  defend- 
ant was  fined  the  sum  of  $1,000.00  on  each  of  Counts  I  to  VIII, 
inclusive,  and  Counts  XI   to  XVIII,   inclusive.     The  imposition  of 
sentence  on  Count  XIX  was  suspended  for  a  period  of  six  months  on 
condition  that  the  fines  imposed  on  Counts   I   to  VIII,  inclusive, 
and  Counts  XI  to  XVIII,  inclusive,  be  paid  within  90  days  from  the 
date  of  judgment  (CT  232). 

On  or  about  June  28,  1965,  counsel   for  the  defendant  and  counsel 
for  the  United  States  Government  stipulated  that  the  cashier's  check 
in  the  sum  of  $14,000  payable  to  the  Clerk  of  the  United  States 
District  Court  for  the  District  of  Arizona,  which  deposit  was  posted 
simultaneously  with  the  filing  of  the  said  stipulation,  together  with 
$3,000  which  the  defendant  had  theretofore  posted  for  bail,  could 
serve  as  bond  pending  further  proceedings  in  the  trial   court  and  in 
the  United  States  Court  of  Appeals   for  the  Ninth  Circuit  and  in  the 
United  States  Supreme  Court,  by  application  for  certiovavi  or  other- 
wise.    It  was   further  stipulated  that  should  the  judgment  entered 
on  June  28,   1965,  be  finally  affirmed  on  appeal,  the  total   sum  of 
$17,000  would  be  applied  by  the  Clerk  to  the  payment  of  the  fines 
imposed  by  the  judgment,  and  if  the  judgment  was   reversed,  then  the 
said  sum  of  $17,000  would  be  returned  to  the  defendant  (CT  233). 


In  July,   1965,  the  defendant  filed  a  MOTION  FOR  JUDGMENT 
OF  ACQUITTAL   (CT  234-236)   and  a  MOTION   FOR  NEW  TRIAL   (CT  237- 
305,  inclusive).     The  government  filed  a  Memorandum  in  Opposi- 
tion to  both  of  said  Motions  on  or  about  October  25,  1965   (CT 
306-312).     The  defendant  filed  a  REPLY  MEMORANDUM  OF  DEFENDANT 
ON  MOTION   FOR  JUDGMENT  OF  ACQUITTAL  AND  MOTION   FOR  NEW  TRIAL 
(CT  313-316)  on  or  about  November  12,  1965. 

On  or  about  January  24,  1966,  defendant  filed  a  NOTICE  OF 
APPEAL   (CT  317-318).     On   February  3,  1966,  by  stipulation,  time 
was  extended  for  the  defendant  to  print,  serve  and  file  the  record 
on  appeal   and  take  all   steps  necessary  in  the  prosecution  of  his 
appeal    (CT  319),   and  the  Court  ordered  the  extension  of  time  (CT 
320).     Appellant's  designation  of  record  on  appeal  was  filed  on 
February  2,   1966   (CT  321-323),  and  the  government's  DESIGNATION 
OF  ADDITIONAL  PARTS  OF  THE  RECORD  ON  APPEAL  was  filed  on  February 
3,   1966  (CT  324). 

This  Court  has  jurisdiction  to  review  the  judgment  of  the 

District  Court,  pursuant  to  28  U.S.C,  Sections  1291   and  1294. 

[Several  of  the  references  to  the  Clerk's 
Transcript  may  not  be  accurate,  because 
the  copy  of  the  transcript  received  by 
appellant's  counsel   is  almost  illegible 
from  page  325  -  page  328,  inclusive.] 


STATEMENT  OF  FACTS 

A.   Introductory  Comment 

Due  to  the  pressure  of  time  imposed  upon  appellant's  counsel 
by  the  Court,  this  brief  will  have  to  be  supplemented  in  the  "Argu- 
ment" portion  at  a  later  date. 

Counsel  has  attempted  herein  to  set  forth  as  completely  as 
possible  the  Statement  of  Facts  and  the  points  upon  which  appellant 
is  relying. 

The  deficiency  in  the  "Argument"  section  is  the  result  of  several 
factors.  (1)  The  number  of  cases  to  be  read  relating  to  Federal 
"mail  fraud"  indictments  alone  is  staggering  (See  Annotation  under 
18  USCA  1341)  and  a  competent  and  professional  analysis  of  these 
cases  and  the  rules  of  law  enunciated  therein  with  relation  to  the 
facts  of  the  instant  case  cannot  possibly  be  accomplished  within 
the  time  alloted  by  this  Court.  (2)  The  facts  of  the  instant  case 
are  complex  and  the  exhibits,  both  introduced  and  proffered  but  not 
received,  are  extremely  numerous.  In  addition,  there  are  many 
"stipulations"  made  prior  to  trial  which  have  to  be  carefully 
scrutinized.  (3)  There  are  novel  and  esoteric  questions  of  law 
and  fact  presented  in  this  appeal  which  do  not  lend  themselves 
easily  to  the  ordinary  type  of  legal  research.  (4)  Finally,  there 
is  the  tangental  problem  presented,  not  unrelated  to  this  appeal, 
in  that  the  appellant  has  presented  substantial  evidence  to  this 
Court  by  way  of  motions  that  by  virtue  of  a  real  conflict  of 
interest  of  trial  counsel  -  unknown  to  appellant  at  the  time  of 


trial  (but  possibly  known  to  the  government)  -  appellant  was 
denied  the  opportunity  to  present  a  full  defense  and  was,  in 
fact,  denied  effective  assistance  of  counsel. 

The  supplementary  opening  brief  will  therefore  concern 
itself  with  such  further  detailed  legal  authorities  as  can  be 
found  which  are  applicable  to  the  instant  case;  a  further  analysis 
of  the  facts  herein  as  applied  to  the  law;  and  a  short  synopsis 
of  the  matters  which  could/should  have  been  presented  to  the 
court  by  trial  counsel  and  the  manner  in  which  these  matters 
would  have  substantially  affected  the  outcome  of  the  trial. 

B.   Summary  of  the  Indictment!-^] 

• 
In  the  indictment,  the  defendant  was  charged  with  having 

devised  a  scheme  and  artifice  to  defraud  within  the  provisions 

of  the  mail  statute,  by: 

1.  Organizing  LM  as  a  corporation,  becoming  an  officer 
thereof,  and  actively  engaging  in  its  business  (Para  2); 

2.  LM's  use  of  P.  0.  Box  13349,  Phoenix,  Arizona,  as 
the  mailing  address  for  LM  (Para.  3); 

3.  Causing  LM  to  enter  into  contracts  to  purchase 
approximately  35,000  acres  of  unimproved  Mohave  County  land  and 
subdividing  some  of  them  (Para.  4); 


[2]   As  used  in  Section  B  of  the  Statement  of  Facts,  all  references 
are  to  Count  I  of  the  indictment,  since  the  allegations  in  Count  I 
were  incorporated  into  the  other  counts.   In  addition,  all  references 
to  LM  contained  in  this  brief  are  intended  to  refer  to  Lake  Mead 
Land  &  Water  Co.,  an  Arizona  corporation. 
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4.  LM's  offering  for  sale  to  the  public  parcels  within 
such  subdivision,  on  a  payment  in  full   or  deferred  payment  plan, 

by  means  of  advertising  sent  through  the  United  States  mail  (Para.  5); 

5.  LM's  entering  into  contracts  with  the  public  for  the 
sale  of  parcels  within  such  subdivision  (Para.  6); 

6.  LM's  using,  in  connection  with  the  sale  of  such 
parcels,  a  brochure  sent  through  the  United  States  mail  and  con- 
taining the  following  allegedly  false  and  fraudulent  pretenses 
(Para.  7): 

(a)  "Join  us  for  Pleasure  and  Profit  at  Lake  Mead 
City,  Arizona."  [3] 

(b)  "Lake  Mead  City.... an  enchanted  city  in  the 
making,  a  truly  outstanding  New  Frontier  for  wise  investors." 

(c)  "Lake  Mead  City.  Arizona's  best  located  planned 
community." 

(d)  "Invest  in  this  booming  area  now." 

(e)  "Lake  Mead  City  planning  and  restrictions  assure 
you  of  properties  that  will  always  be  favorably  looked  upon 
by  discriminating  purchasers." 

(f)  "Now,  for  only  pennies  a  day,  you  can  participate 
in  one  of  the  best  planned  and  fastest  selling  resort  areas 
in  Arizona." 

(g)  "When  subdivision  takes  place,  in  choice  locations 
such  as  Lake  Mead  City,  history  shows  land  values  rise 
rapidly." 


[3]   It  was  stipulated  that:   "The  promotional  and  sales  technique 
of  naming  a  subdivision  or  location,  which  originally  is  not  in  fact 
an  incorporated  city  or  town,  a  'city'  or  'town'  is  of  common  usage 
as  a  sales  and  promotional  technique.   Examples  thereof  are:  Big  Bear 
City,  California;  Meteor  City,  New  Mexico;  Bermuda  City,  Arizona; 
Dinosaur  City,  Arizona;  Salton  City,  California;  Desert  City,  Calif- 
ornia; Calico  City,  California;  Horizon  City,  Texas;  Sun  City,  Arizona; 
Havasu  City,  Arizona;  Arizona  City,  Arizona;  Toltec,  Arizona;  California 
City,  California;  Sacramento  City,  Arizona."   (Stip.  3,  par.  F.) 
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(h)     "When  development  takes  place,  such  as  Lake 
Mead  City,  history  shows  that  land  values   rise  rapidly." 

(i)     "Seldom,   if  ever,  will  you  find  it  possible 
to  purchase  so  much  good  land  for  such  a  low  price." 

(j)     "You  can  be  a  property  owner  of  land  that  is 
considered  among  the  finest  ever  offered  for  sale  in 
the  State  of  Arizona." 

(k)      "The  best  located  resort  property  in  the  West." 

(1)     "Location  more  than  any  other  factor,  deter- 
mines land  values.     Lake  Mead  City  enjoys  a  superb, 
unique  location.     Lake  Mead  City  is  the  only  nationally 
advertised  major  project  of  its  type,  actually  starting 
within  the  Lake  Mead  National   Recreation  Area.     Most 
of  the  property  in  this  area  is   Federal   Land  and  is  not 
available  at  any  price.     This  tends  to  push  prices 
higher  and  higher  for  the  choice,  privately-owned,  deeded 
properties  in  Lake  Mead  City.     Get  yours  now!" 

(m)     "Most  of  the  region  shown  on  this  map  consists 
of  Federal   land,  and  is  not  available  at  any  price.  This 
makes  the  choice  privately-owned,  deeded  properties  in 
Lake  Mead  City  all    the  more  valuable,  and  future  price 
increases  seem  well -assured." 

(n)     "Land  values  in  the  Lake  Mead  City  area  have 
increased  over  50%  in  the  last  few  months,  as  subdivi- 
sion has  progressed,  yet  you  may  still   acquire  a  large 
estate  for  cigarette  or  coffee  money.     Act  now,  while 
you  can  still   buy  at  original   subdivider's  prices. 
Watch  land  values  increase  as  activity  heightens." 

(o)     "Land  values   in  Lake  Mead  City  have  increased 
over  50%  in  the  last  few  months,  as  development  has 
progressed,  yet  you  may  still   acquire  a  large  estate 
for  cigarette  or  coffee  money.     Act  now!     Watch   land 
values  increase  as  development  continues." 

(p)     "Thousands  of  wise  investors  have  already 
decided  that  our  special   offering  represents  a  worth- 
while holding,   for  future  profit.     Substantial   price 
boosts  are  indicated  as   the  nationwide  demand  increases 
for  this  choice  private  property." 

(q)     "Arizona's  best  located,  best  planned  resort 
area,  convenient  to  both  year   'round  water  sports  at 
Lake  Mead  and  the  majestic  beauty  of  the  Grand  Canyon." 

(r)     "Less   than  5  miles   from  the  Lake." 
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(s)  "Lake  Mead  City  actually  begins  less  than 
5  miles  from  the  Lake." 

(t)  "Lake  Mead  City  begins  less  than  5  miles 
from  the  lake." 

(u)  "Lake  Mead  City  nests  in  the  center  of  hugh 
recreational  developments.  Properties  are  located 
within  a  beautiful  Joshua  tree  forest,  and  in  the  heart 
of  the  Lake  Mead  National  Recreational  Area." 

(v)     "These  estates  nest  in  the  center  of  the 
West's  greatest  recreational   facilities." 

(w)     "Here  is  your  once-in-a-1 ifetime  opportunity 
to  become  a  land  owner  of  estate-size  property  in  the 
heart  of  one  of  the  West's  largest  recreational   areas." 

(x)  "County  roads  have  existed  in  Lake  Mead  City 
for  several  years,  and  are  maintained  by  the  county." 

(y)  "County  roads  have  existed  in  Lake  Mead  City 
for  several  years,  and  are  maintained  in  proper  condi- 
tion at  all  times." 

(z)  "Lake  Mead  City  is  easily  reached,  with  access 
via  U.  S.  Highways  and  County  Roads.  An  airfield  and 
a  boat  anchorage  are  nearby." 

(aa)  "Modern  schools,  churches  and  shopping  faci- 
lities in  nearby  Kingman,  the  county  seat,  and  the 
largest  city  in  northwest  Arizona." 

(bb)  "All  our  properties  are  within  the  franchised 
area  of  Citizen's  Utilities  Company,  with  regard  to  power 
and  telephone."  [4] 

(cc)  "important:  Plenty  of  water."  [5] 


[4]   The  full  paragraph  from  which  this  sentence  was  taken  (Ex.  37, 
p.  21)  reads:   "All  our  properties  are  within  the  franchised  area 
of  Citizen's  Utilities  Company,  with  regard  to  power  and  telephone. 
Easements  have  already  been  provided  in  the  County  records  to 
guarantee  access  for  utility  installation  to  every  parcel.   These 
include  water,  electricity,  gas,  and  telephone.   Power  lines  have 
recently  been  extended  along  the  Pierce  Ferry  Road,  at  its  western 
terminus,  and  we  believe  that  full  electric  power  will  be  made 
available  to  our  clients  in  the  reasonable  future." 

[5]   The  full  text  of  the  brochure  statement  was  contained  in  Ex. 
37,  p.  21,  and  is  Appendix  "A"  hereof. 
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(dd)  "All  our  units  have  been  surveyed,  subdivided, 
platted  and  recorded.  All  road  easements  are  provided 
to  assure  you  of  access." 

(ee)  "All  parcels  have  been  platted  and  recorded, 
with  road  easements  laid  out  to  assure  you  of  access"; 

7.   LM's  "misleading"  and  "deceiving"  of  the  public, 

by  means  of  "photographs  and  misleading  and  false  statements" 

within  said  brochures,  and  by  vicinity  maps,  into  believing  that 

houses  already  existed  on  the  said  Lake  Mead  City  subdivision  and 

that  "water  for  drinking,  boating,  water-skiing,  fishing  and 

swimming  sports  was  abundant"  on  said  subdivision,  "which  said 

photographs,  statements  and  vicinity  maps"  were  alleged  false  in 

the  following  respects  (Para.  8): 

(a)  "A  photograph  of  a  water  pond  with  the  caption 
'favorite  swimming  hole'  thereunder,  on  page  25  of  said 
brochures." 

(b)  "A  picture  of  a  house  with  the  caption  'and 
comfortable  ranchhouse'  thereunder,  on  page  25  of  said 
brochures." 

(c)  "The  statement  at  the  bottom  of  page  25  of  said 
brochures:  'The  above  scenes  were  all  photographed  within 
the  boundaries  of  Lake  Mead  City... a  wonderful  place  to 
enjoy  life. '" 

(d)  "Six  lake  scenes  appearing  on  page  29  of  said 
brochures,  with  the  statement  thereunder:  'This  brochure 
contains  pictures  of  portions  of  booming  Arizona,  includ- 
ing a  large  group  of  actual  photographs  of  scenes  at 
Lake  Mead  City,  and  the  adjoining  Lake  Mead  National 
Recreation  Area,  part  of  which  is  included  within  Lake 
Mead  City.'" 

(e)  "Two  photographs  of  water  ponds  appearing  on 
page  21  of  said  brochures,  on  which  page  appears  the 
declaration  in  bold  print:  'IMPORTANT!  Plenty  of  water 

.  .  . '  [6]  and  the  statement  on  page  24  of  said  brochures 
that  all  pictures  on  page  21  were  actually  photographed 


[6]   Appendix  "A"  hereof, 


within  the  boundaries  of  Lake  Mead  City." 

(f)  "A  photograph  showing  a  lake  in  the  background, 
appearing  on  page  9  of  said  brochures,  and  the  statement 
appearing  below  said  photograph  that  'Lake  Mead  City 
begins  less  than  5  miles  from  the  lake.'" 

(g)  "A  vicinity  map  of  the  Lake  Mead  City  area 
showing  thereon  two  wells,  three  springs  and  a  water 
pipe  line"; 

8.  Fraudulently  representing  in  plat  maps  mailed  to 
LM's  customers  that  "special  care  had  been  taken  to  select  for 
them"  parcels  in  the  choicest  access  or  choice  acres  or  near  the 
Pierce  Ferry  Highway  (Para.  9); 

9.  Misrepresenting  by  special  circulars,  advertising 
and  price  lists  mailed  to  LM's  customers  that  prices  of  parcels 
would  increase  soon  "because  of  the  rapidly  increasing  value  in 
the  area,  that  there  were  but  few  remaining  lots  in  choice  areas 
and  unless  said  persons  intended  to  be  defrauded  purchased  lots 
or  parcels  or  additional  lots  or  parcels  immediately,  they  would 
never  again  be  able  to  purchase  property  in  the  said  Lake  Mead 
City  subdivision  at  the  price  at  which  said  properties  were  then 
being  offered,"  which  was  allegedly  false  in  that  properties  in 
the  LM  subdivision  were  not  rapidly  increasing  in  value  and  price 
increases  were  arbitrarily  made  by  LM  (Para.  10); 

10.   Concealing  certain  allegedly  material  facts  as 
to  the  parcels  offered  (Para.  11),  to  wit: 

(a)  "The  said  Lake  Mead  City  subdivision  units 
all  are  located  on  odd-numbered  sections  of  land, 
widely  scattered  geographically  in  five  different 
townships,  in  which  townships  the  even-numbered  sec- 
tions of  land  are  owned  by  the  federal  government  and 
subject  to  use  for  grazing  purposes"; 

(b)  "Many  of  the  said  Lake  Mead  City  subdivision 


units  have  rocky  hills  and  unbridged  natural  drainage 
washes  thereon"; 

(c)  "Only  a  few  of  the  said  Lake  Mead  City  sub- 
division units  are  adjacent  to  existing  county-maintained 
roads  and  many  of  said  subdivision  units  are  not  accessible 
by  ordinary  passenger  motor  vehicle"; 

(d)  "Some  of  the  said  Lake  Mead  City  subdivision 
units  are  separated  from  others  by  a  high  mountain  and 
deep  natural  drainage  wash"; 

(e)  "The  hearest  of  said  Lake  Mead  City  subdivision 
units  is  approximately  23  miles  and  the  farthest  of  said 
subdivision  units  is  approximately  38  miles  from  the  near- 
est existing  electric  power  and  telephone  lines"; 

(f)  "Most  of  the  said  Lake  Mead  City  subdivision 
units  do  not  have  streets  for  access  to  lots,  street 
signs,  lot  corner  markers  or  lot  identification  markers 
provided  thereon" ; 

(g)  "The  closest  of  said  Lake  Mead  City  subdivision 
units  is  approximately  15  miles  and  the  farthest  approxi- 
mately 40  miles  from  the  nearest  place  on  Lake  Mead 
accessible  by  existing  motor  vehicle  roads  or  trails"; 

(h)  "Some  of  the  said  Lake  Mead  City  subdivision 
units  are  approximately  28  miles  distant  by  existing 
roads  and  jeep  trails  from  the  only  assured  source  of 
drinking  water  located  in  Section  7,  Township  30  North, 
Range  16  West. 


C.   The  Evidence  Presented  to  the  Court 

1 .   Introduction. 

This  portion  of  the  brief  is  designed  to  present  to  the 
Court  all  of  the  evidence  that  was  presented  at  the  trial,  whether 
by  way  of  the  stipulated  facts  and  exhibits  or  by  way  of  testimonial 
evidence  and  exhibits  presented  at  the  trial. 

(a)  The  Defendant_  And  H^is_  Re l_a t^i o^n s^h i_p  to_  LM^ 

LM  was  formed  in  1960  by  an  Arizona  attorney  at  the 


request  of  defendant  (Stip.  1,  par.  1).  Defendant  and  his  family 
owned  all  of  the  stock  of  LM,  and  defendant,  as  president,  was 
actively  engaged  in  the  direction  of  its  business  (Stip.  1,  par.2- 
6).  Defendant  was  solely  responsible  for  all  of  its  policies  and 
advertising  (RT.  370). 

(b)  LM^s_Bu^si_ne^ss_  a^nd^  Met^ho^d_of_  Ope^ratiojx 

LM  conducted  its  sales  of  land  by  mail.  Ads  were 
placed  by  mail  via  a  LM-owned  "house  agency"  in  periodicals  dis- 
tributed by  mail  and  LM's  customers  responded  by  mail  (Stip.  1, 
par.  10,  13,  15;  Stip.  10,  par.  35;  Ex.  36;  RT  363,  364).  The 
sales  were  for  cash  or  by  deferred  payments  bearing  6%  interest 
on  declining  principal  (Stip.  1,  par.  13).  Mail  and  payments 
from  its  customers  were  sent  to  LM  at  P.  0.  Box  13349,  Phoenix, 
Arizona  (Stip.  1,  par.  12). 

An  employee  of  LM,  engaged  by  its  lawyer  (RT  79), 
picked  up  LM's  mail  at  this  post  office  box,  placed  it  in  envelopes 
and  mailed  it  unprocessed  to  defendant  at  Azusa,  California  (RT  79, 
80;  Ex.  61,  62).  In  Azusa,  the  mail  was  processed  by  National 
Land  Company  (owned  by  defendant),  which  had  a  contract  with  LM 
to  do  this  work  (RT  363).  Return  mail  and  customer  payments  were 
transshipped  by  bus  to  Phoenix  where  the  same  employee  picked  them 
up  and  mailed  the  return  mail  from  Phoenix  and  deposited  the 
customers'  payments  into  LM's  Phoenix  bank  account  (RT  81,  82, 
362,  363;  Stip.  1,  par.  12).  LM  operated  from  the  office  of  its 
attorney,  where  its  records  were  kept  (RT  359,  360). 


( c )  L^M_Ls_L  a^n  d_  a^n  d^  S_u  M j_vis  j_on[  1  ] 

LM  entered  into  contracts  or  options  to  purchase 
some  64  full  or  partial  sections  of  land  in  Mohave  County,  Arizona 
(EX  22,  23),  which  even  the  government's  "prosecuting  witness" 
(RT  6)  conceded  is  "beautiful"  country  (RT  407).  These  sections 
consisted  of  the  odd-numbered  sections  in  a  checkerboard  pattern, 
the  even-numbered  sections  (as  with  all  other  Mohave  County  sub- 
divisions (Ex.  24A))  being  owned  by  the  federal  government  (Ex. 
23;  Stip.  1,  par.  17).  They  are  located  roughly  60  miles  from 
rapidly  expanding  Kingman  (RT  459)  and  reached  via  any  one  of 
three  routes:  Highway  93  and  the  Pierce  Ferry  Highway;  the  Hill- 
top route;  and  the  Hackberry  route  (RT  393-395,  444-445,  286-288). 
All  these  roads  are  county  maintained  and,  since  1958  -  with  the 
advent  of  subdivision  activity  in  the  area,  at  Lake  Mohave  Ranchos 
(RT  448,  449,  289,  291),  Meadview  (RT  296,  297,  454,  455).  and 
Lake  Mead  City  (RT  294,  295)  -  have  been  gradually  improved  (RT 
439-447).  In  addition  to  these  county-maintained  roads,  there 
were  numerous  ranch  roads  in  these  sections  (RT  443,  260,  261). 

Twenty  of  these  64  sections,  after  a  water  and 
topographic  survey  (RT  364),  were  platted  and  subdivided  by  the 
engineers  who  customarily  did  this  work  in  Mohave  County  (RT  317) 
into  some  6800  parcels  (Ex.  36).  These  engineers  considered  the 
possibility  of  subdividing  an  additional  eight  sections,  but  their 


[7]   Appendix  "B"  attached  hereto  is  a  map  that  pictorializes  LM's 
holdings,  its  subdivided  sections,  the  sections  from  which  parcels 
were  offered  to  the  public  and  the  sections  in  which  customer- 
witnesses  had  bought  parcels. 
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recommendations  to  LM,  that  they  not  be  subdivided  because  of 

terrain,  were  followed  (Ex,  54).  The  engineers  were  instructed 

with  respect  to  their  subdivision  engineering: 

"*  *  *  all  and  only  the  land  within  the  sections  in 
question  (or  the  pertinent  portions  being  subdivided) 
that  on  field  inspection  was  deemed  useable  was  to  be 
subdivided  into  parcels  for  sale;  that  such  useable 
land  was  to  be  subdivided  into  parcels  of  1-1/4,  2-1/2, 
5  and  10  gross  acres  (with  no  parcel  to  be  smaller  than 
1-1/4  acre),  the  size  of  each  parcel  to  be  governed  as 
could  best  be  determined  by  field  inspection  with  regard 
to  the  terrain;  that  each  parcel  so  subdivided  was  to 
have  at  least  one  reasonable  building  site;  that  each 
1-1/4  acre  parcel  was  to  have  roadways  on  the  frontage 
only;  that  each  2-1/2  acre  parcel  was  to  have  roadways 
on  two  sides;  that  each  5  acre  parcel  was  to  have  road- 
ways on  three  sides;  that  each  10  acre  parcel  was  to 
have  roadways  on  all  four  sides;  that  the  roadways  were 
to  be  laid  out  as  symmetrically  as  possible  with  regard 
to  the  respective  parcels  and  parcel  sizes,  but  with 
the  understanding  that  some  of  such  roadways,  because 
of  terrain,  might  not  be  such,  under  present  conditions, 
as  to  make  actual  street  or  road  construction  reason- 
ably or  economically  feasible;  and  that  all  lands  not 
so  deemed  useable  were  not  to  be  subdivided  into  parcels 
for  sale  but  were  to  be  designated  and  reserved  for 
recreation  areas  and  wildlife  refuges, etc."  (Ex.  52,  53)^3-1 


[81   That  these  instructions  were  followed  is  uncontroverted  (Ex.  52, 
53).   Thus,  the  force  of  the  government's  evidence  about  the  mountain- 
ous nature  of  the  southeast  corner  of  Unit  17-28-16  (RT  273,  311,  348, 
349,  356,  357,  379;  Ex.  60,  60A,  60B)  was  reduced  to  insignificance 
when  it  is  remembered  that  this  was  an  area  set  aside  as  a  game  refuge 
(Ex.  26).   Similarly,  the  goverrment's  evidence  about  the  "big  wash" 
in  Unit  7-30-16  (RT  262,  263,  383)  was  also  rendered  nugatory,  insofar 
as  affording  any  predicate  for  a  fraud  charge  is  concerned,  when  it 
finally  became  clear  that  the  50-year  (RT  332)  rain  which  had  so  trans- 
formed this  section  (RT  309,  310,  311)  occurred  in  the  fall  of  1962 
(RT  405,  406),  not  in  1961  (RT  307,  308).   By  that  time,  LM  had  long 
ceased  selling  parcels  (RT  367)  and,  no  more  than  its  engineers  nor 
any  Tucson  subdivider,  could  not  be  charged  with  fraud  for  having 
failed  to  anticipate  a  50-year  rain.   Additionally,  while  the  govern- 
ment proved  that  parcels  were  sold  from  this  unit,  they  failed  to 
prove  the  sale  of  a  single  parcel  in  the  "big  wash."  The  same  can  be 
said  about  all  of  the  government's  testimony  about  washes  and  terrain 
in  other  subdivision  units  (RT  380-383,  385-392);  in  no  instance  did 
the  government  prove  that  LM  sold  any  parcels  within  the  specific  area 
that  was  described.   The  engineering  evidence  that  the  terrain,  as  dis- 
closed by  field  inspections,  governed  the  various  parcel  sizes  (Ex. 
52,  53;  Cf.  Ex.  26)  remained  untarnished. 


While  in  some  instances  perhaps  difficult  or  expensive  (RT  263, 
330,  334),  one  layman's  view  was  that,  except  in  the  northeast 
corner  of  Unit  13-30-16^9],  all  roads  provided  for  by  the  engineers 
could  be  installed  (RT  337). 

LM  intended  to  put  in  the  streets  shown  by  the  sub- 
division plats,  stake  the  individual  parcels  and  to  install  indi- 
vidual parcel  markers,  but  had  no  intention  of  providing  water, 
telephone  or  sewer  service  for  the  parcels;  nor  did  it  have  any 
plans  to  build  shopping  areas  (RT  365)^0], 

The  subdivision  plats  for  the  twenty  subdivided 
sections,  together  with  the  LM-improved  building  restrictions, 
were  recorded  with  the  Mohave  County  Recorder  (Ex.  26,  28;  Stip. 
1,  par.  14).  Pursuant  to  filings  with  the  Arizona  Real  Estate 
Department  (RT  370),  LM  offered  for  sale  to  the  public  parcels 
from  eleven  of  the  twenty  recorded  subdivisions  (Ex.  27,  44;  RT 
361),  some  of  which  were  physically  located  within  the  Lake  Mead 
Recreational  area  (Ex.  27;  Stip.  1,  par.  18).  These  sections 
contained  some  4200  parcels,  of  which  some  3200  became  the  subject 
of  a  sale  (Ex.  44). 

The  nearest  of  the  LM  subdivision  units  were  21 
miles  from  the  nearest  existing  power  and  telephone  lines;  were 


[9]   There  was  no  showing  that  LM  sold  any  parcels  in  this  portion 
of  this  unit. 

[10]  Had  he  been  called. to  testify  in  his  own  behalf,  the  appellant 
could  have  testified  as  to  the  intentions  of  LM  in  connection 
with  the  construction  of  streets,  the  staking  of  individual  parcels, 
etc. 
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15  miles  by  existing  roads  from  the  nearest  place  on  Lake  Mead 
accessible  by  existing  roads;  and  were  4  miles  on  a  straight 
line  from  the  nearest  place  on  Lake  Mead  accessible  by  existing 
roads.  The  farthest  of  the  LM  subdivision  units  were  38  miles 
from  the  nearest  existing  power  and  telephone  lines;  were  40 
miles  by  existing  roads  from  the  nearest  place  on  Lake  Mead 
accessible  by  existing  roads;  and  were  17  miles  on  a  straight 
line  from  the  nearest  place  on  Lake  Mead  accessible  by  existing 
roads  (Stip.  1,  par.  20,  22,  23;  RT  393-395).  Of  the  20  sections 
which  LM  subdivided,  six  were  accessible  by  ordinary  passenger 
car,  and  of  the  rest,  all  but  five  were  accessible  by  pickup, 
scout  or  jeep  (RT  376-378,  277-279). 

At  the  time  of  LM's  sales,  the  only  completely 
developed  water  source  on  LM's  holdings  was  the  Clearwater  or 
Lucky  7  Well  and  Tank  located  in  Unit  7-30-16,  in  which  LM  had 
a  one-half  interest,  and  which  was  also  the  source  of  water  for 
residents  at  the  nearby  Meadview  subdivision  (Stip.  1,  par.  24; 
RT  298).  Other  developed  water  sources  on  LM's  holdings  includ- 
ed the  Grapevine  Well  in  Section  17-29-16  and  the  Duncan  Springs 
in  Unit  17-28-16,  and  various  earthen  cattle  tanks  (Stip.  1,  par. 
24).  On  October  18,  1963,  LM  completed  the  successful  drilling 
of  a  well  in  the  Building  Area  (Unit  23-29-17)  and  subsequently 
installed  pumping  equipment,  a  water  storage  tank,  and  other 
accessories  (Stip.  1,  par.  26).  The  ground  water  potential  of 
LM's  lands  were  as  stated  by  its  engineers,  the  full  opinion  of 
one  of  whom  was  set  forth  in  full  in  LM's  offering  brochure 
(Stip.  1,  par.  25;  Ex.  37A  through  F,  p.  20;  Ex.  49): 


"Because  I  have  visited  and  observed  the  field  condi- 
tions of  the  intermittent  water  producing  streams, 
springs  and  dug  and  drilled  water  wells  on  your  land 
holdings  together  with  the  surrounding  area,  I  know 
that  the  underlying  area  is  a  water  supply  of  consid- 
erable capacity.  Water  sources  have  been  developed 
and  used  in  the  past  for  stock-watering.  Recent  well 
drilling  has  brought  in  wells  from  a  depth  of  60  feet 
to  a  maximum  depth  of  660  feet  below  the  surface. 
Earthen  dams  have  been  used  to  hold  surface  waters  for 
stock-watering  throughout  the  year.  Conservation  of 
surface  waters  by  proper  storage  should  be  noted  also. 
Spreader  dams  could  conserve  natural  rainfall  by  storage 
for  better  vegetation  growth. 

"The  surface  of  your  lands  consists  generally  of  good 
soil  covering  granites  and  related  formations.  These 
formations  have  a  tendency  to  absorb  and  hold  water, 
thus  providing  a  natural  water  storage.  When  penetrated 
by  wells  these  deeper  formations  provide  a  good  grade  of 
potable  water.  The  wells,  springs  and  water  sources 
included  within  the  boundaries  of  your  lands  or  adjacent 
areas  provide  water  of  excellent  quality  for  drinking 
and  domestic  use,  both  from  a  bacteriological  and 
chemical  standpoint,  according  to  reports  made  on 
samples. 

§ 
"It  is  my  belief  that  different  portions  of  your  property 
will  produce  water  from  underground  sources.  The  depth 
to  a  good  supply  of  water  will  vary  between  60  and  660 
feet  below  the  surface. 

"There  are  springs  and  a  shallow  well  in  the  eastern 
part  of  your  estate  on  New  Water  Plateau,  which 
indicates  good  possibilities  for  developing  a  domestic 
supply. 

"There  is  no  question  in  my  mind  but  that  a  good  supply 
of  water  could  be  collected  in  what  is  generally  known 
as  the  Iron  Springs  area  in  the  NW  part  of  T.28  N., 
R.  16W.,  which  could  be  piped  to  a  great  part  of  your 
estate,  (much  by  gravity  flow)  in  anticipation  of 
future  community  development. 

"The  subject  of  water  on  your  estate,  for  the  most  part, 
compares  favorably  with  other  similar  areas  in  this  part 
of  Mohave  County,  Arizona,  and  in  fact  provides  water 
potentialities  above  the  average.  Incidentally,  Lake 
Mead,  north  of  your  property,  is  one  of  the  largest 
storage  dams  in  the  world.  Its  waters  are  clear  and 
potable,  being  excellent  for  domestic  use." 


( d )     M  n.an^c2.n£  Pe_rt a^i  m  iig_to_  LM_|_s_B us  i_nes s_ 

LM's   purchase  price  for  its  holdings   ranged  $33.20 
to  $125.00  per  acre  (Stip.   1,  par.   19).     Its  sale  price  originally 
was  $395.00  for  1-1/4  acres,  subsequently  increased  to  $495.00 
per  1-1/4  acres   (RT  361).     In  the  Lake  Mead  City  Building  Area 
(Unit  23-29-17),  however,  the  price  was  $695.00  for  1-1/4  acres 
(RT  369). 

The  record  discloses  that  as  of  August  31,  1963, 
LM  had  received  $793,837.56  as  a  result  of  its  sales  and  had 
contracts  receivable  as  of  that  date  in  the  amount  of  $729,639.10 
I       (Ex.   44).     As  of  that  date  LM  had  expended  at  least  the  following 
sums   (Ex.   M) : 

Land  Acquisitions  $263,890.42 

Escrow  »  3,278.10 

Engineering  &  Development  36,552.61 

Legal    in  connection  with  land  acquisition  8,853.23 

Tract  Office  1,996.43 

Model   Cabins  5,750.00 

Furniture  &  Fixtures  445.34 

Advertising  &  Printing  79,419.79 

Legal   &  Audit  Fees  29,347.78 

Stationery  &  Supplies  6,897.83 

Permits  &  Fees  2,768.78 

Telephone  &  Telegraph  1,859.48 

Rent  4,899.00 

Insurance  1  ,844.62 

Total  $447,803.41 


As  of  the  same  date,  LM  was  indebted  on  land 
purchases  in  the  amount  of  $607,068.73  and  had  an  estimated 
liability  for  required  land  development  in  the  sum  of 
$169,687.58  (Ex.   L).^!] 

( e )     L^M^s_Pe^riod^  o_f_S a^l  e^5_and_I  ts_Le_gal _Dif f i  cuVt i_es_ 
LM's  holdings,  originally  owned  by  the  witness 
Smith   (RT  217.   218,  367),  were  purchased  by  LM  after  passing 
through  several   hands   (RT  367).     The  Smiths'   original   sale  pur- 
ported to  reserve  "range  use  rights,"  which  led  to  Mohave  County 
court  litigation   (RT  218,  222,  223,  367).     The  Smiths  claimed 
in  that  litigation  that  LM,  because  of  the  "range  use  rights" 
reservation,  could  not  put  roads  to  or  in  any  of  its  sections 
nor  put  up  any  buildings  or  fences  within  sections,  nor  stake 
any  parcels   (RT  224,  225).     This  contention  was  sustained  by 
the  lower  court  (Ex.   GGG,  HHH):^^^^ 

"Defendants  are  entitled  thereunder  to  the  full   and 
exclusive  use  of  the  surface  of  the  lands  for  grazing 
purposes. 

"IT  IS   FURTHER  ORDERED,  ADJUDGED  AND  DECREED: 

"  *  *  * 

"3.     That  the  reservation  of  range-use-rights  by  the 
defendants  is  valid  and  the  defendants  are  entitled 
thereunder  to  the  full   and  exclusive  use  of  the  lands 
for  grazing  purposes. 

"4.  That  the  plaintiffs  and  counter-defendants  are 
barred  and  forever  estopped  from  having  or  claiming 
any  right  or  title  to  the  above  described  premises 

[11]  This  Reserve  for  Land  Development  at  one  time  was  as  high  as 
$258,023.25  (Ex.  20). 

[12]  At  trial  time.  Smith  was  continuing  to  insist  on  his  claim. 

On  July  1,  1965,  the  Arizona  appellate  court  rejected  such  contention 

(1  Az.  A  424,  403  P.  2d  828) 
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adverse  to  the  reservation  of  the  defendants  and  counter- 
claimants  in  and  to  all   range-use-rights,  *  *  *" 

Subsequently,  LM  made  another  deal  with  the  Smiths 

but  that,  too,  erupted  and  further  litigation  ensued  (RT  225,  226, 

367,  368);  whereupon,  in  1962,  LM  quit  its  selling  program  (RT  367), 

The  government  does  not  charge  that  LM's  title  difficulties,  or  its 

litigation  relative  thereto,  has  any  part  in  or  is  a  factor  in  its 

charge  of  violation  of  the  mail  fraud  statute  (Stip.  10,  par.  36). 

( f )  LM_|_s_Ad^ve^rt_i  s_i  n5_Ma^te^r  i_a  l_s 
(1 )  The  Basic  Mailings 

LM  attracted  customers  by  periodical  advertise- 
ments, all  of  which  were  substantially  the  same.  The  advertising 
was  introduced  into  evidence  as  Ex.  29,  and  Appendix  "C"  attached 
hereto  contains  a  copy  of  said  advertising. 

A  potential  responding  customer  received  a 
brochure  (Ex.  37  Series)  and  a  fact  sheet  (Ex.  39  Series)  (RT  96) 
and  an  order  form  (Ex.  40  Series). 

Within  the  brochure  were  all  of  the  statements 

set  forth  in  paragraph  7  of  the  indictment  and  all  of  the  pictures 

and  captions  set  forth  in  paragraph  8  of  the  indictment.  The  fact 

sheet  (almost  all  of  which  was  incorporated  in  later  versions  of 

the  brochure  (See  p.  27  of  the  Ex.  37  Series))  reads  in  part: 

"FACT  SHEET 

FOR  THE  WISE  INVESTOR  AT  LAKE  MEAD  CITY 

"WE  HOPE  THAT  YOU  WILL  READ  THIS  THOROUGHLY  SO  THAT  YOU 
WILL  MORE  FULLY  APPRECIATE  THIS  REMARKABLE  INVESTMENT 
OPPORTUNITY  IN  BEAUTIFUL  ARIZONA.  WELL-INFORMED  CLIENTS 
ARE  OUR  BEST  ADVERTISEMENT. 

"These  estates  in  Lake  Mead  City  are  a  brand  new  project. 


We  believe  this  to  be  one  of  the  largest  and  most  ambi- 
tious undertakings  of  its  type  in  the  Western  United 
States.  It  is  still  new  in  the  sense  of  being  without 
present  city  conveniences.  This  means  that  for  now  — 
no  streets  or  utilities  are  available  —  otherwise 
the  price  of  these  parcels  would  be  at  least  ten  times 
morel  Even  so,  there  are  existing  County-maintained 
roads  through  Lake  Mead  City  which  connect  with  United 
States  Highway  66,  United  States  Highway  93,  and  the 
County  seat  at  Kingman,  a  short  60  miles  away.  Las  Vegas 
is  also  conveniently  nearby.  We  offer  good  usable  land 
(no  swamps  herel).  All  our  Units  have  been  surveyed, 
subdivided,  platted  and  recorded.  All  have  been  approved 
by  the  County  Health  Department  for  use  of  individual 
sewage  systems,  including  septic  tanks  and  cesspools 
(normally  included  in  the  price  of  a  home).  This  is 
good  soil,  and  we  doubt  that  there  will  ever  be  justifi- 
cation for  installation  of  a  piped  sewage  system.  All 
properties  have  fully  met  the  rigid  requirements  of  the 
Arizona  State  Real  Estate  Department,  and  all  have  been 
approved  by  the  Arizona  State  Department  of  Health. 
These  lands  are  unusually  attractive,  located  within 
one  of  the  most  extensive  Joshua  tree  forests  in  the 
world. 

"Real  Estate  experts  will  tell  you  that  the  surest  and 
safest  way  to  profit  from  buying  and  selling  land  is  to 
buy  undeveloped  property,  at  a  low  price,  in  a  good 
location.  We  know,  that  from  the  standpoint  of  year- 
' round  climate  and  recreational  facilities.  Lake  Mead 
City  enjoys  one  of  the  choicest  locations  ever  made 
available,  particularly  at  these  surprisingly  low 
prices.  Huge  profits  are  made  daily  in  Real  Estate, 
by  people  who  prepare  for  the  future,  by  buying  while 
prices  are  low. 

"Virtually  all  the  land  within  several  miles  of  the  Lake 
is  owned  and  maintained  by  the  United  States  Government, 
so  that  we  may  all  use  and  enjoy  this  fabulous  area. 
Lake  Mead  City  has  some  of  the  closest  privately-owned 
properties  ever  offered  for  public  sale.  The  National 
Park  Service  operates  facilities  within  the  Lake  Mead 
National  Recreation  Area  (Lake  Mead  City  extends  right 
into  the  Recreation  Area).  A  road  maintained  by  the 
Government  and  the  County  leads  directly  from  Lake  Mead 
City  to  the  Pierce  Ferry  Boat  Anchorage.  Remember,  most 
of  the  land  in  this  area  is  owned  by  the  United  States 
Government,  and  is  not  for  sale,  at  any  price.  This  is 
one  important  reason  why  we  believe  the  choice,  privately- 
owned  deeded  properties  in  Lake  Mead  City  will  show 
important  price  increases  in  the  coming  years. 

***** 


"There  are  excellent  water  sources  both  on  and  near  our 
property.  In  this  connection,  please  read  Pages  20  and 
21  of  your  color  brochure.  All  photographs  shown  on 
Page  21  were  taken  within  the  boundaries  of  Lake  Mead 
City.  This  is  proof  of  the  good  water  to  be  found  here. 
As  soon  as  there  is  enough  demand  for  a  public  utility 
water  company  in  this  area,  we  hope  to  cooperate  in  the 
establishment  of  same.  Electric  lines  are  continually 
being  extended  along  the  Pierce  Ferry  Road  and  we  believe 
that  full  electric  power  will  be  made  available  to  our 
clients  in  the  reasonable  future.  Butane,  or  bottled  gas, 
is  used  generally  throughout  the  area. 

"There  are  no  assessments,  and  none  are  contemplated. 
Residents  will  decide  themselves  regarding  asphalt  streets, 
sidewalks,  etc.  We  have  a  huge  amount  of  work  still  to  do 
here,  and  we  ask  that  you  bear  with  us.  Rome  was  not  built 
in  a  day,  and  the  same  for  Lake  Mead  City.  Remember  that 
this  is  a  genuine  'ground-floor'  opportunity,  and  properties 
are  now  being  offered  at  a  fraction  of  their  future  potential 
value. 

*•*•*" 

If  the  customer  responded  with  an  order  and  down 
payment,  he  was  sent  a  vicinity  map  (Ex.  Series  38)   on  which  was  marked 
his  subdivision  unit   (section)   and  a  plat  map  (Ex.   Series  28)   showing 
his   individual   parcel   together  with  a  contract  of  purchase   (Ex.   41). 

Every  vicinity  map  (Ex.   38)   contained  a  scale 
from  which  any  reader  could  readily  translate  the  mileage  of  his  sub- 
division unit  (and  with  the  plat  map  the  mileage  of  his  individual 
parcel)   from  all   principal    landmarks,  i.e..  Lake  Mead,  County  maintain- 
ed roads,  and  water  sources   in  the  area.     In  the  upper  left-hand 
corner  of  the  vicinity  map  appeared:   "most  of  the  property  shown  on 
this  map  is   Federal    Land   ..." 

(2)     The  Pictures  Within  the  Brochures 

All   of  the  brochure  pictures  described  in  the 
indictment  were  taken  in  the  presence  of  the  company's   independent 


engineer: 

"*  *  *  I  have  re-reviewed  that  certain  32-page  brochure 
of  Lake  Mead  Land  and  Water  Co.,  a  copy  of  which  is 
enclosed.  With  respect  to  certain  of  the  pictures  therein, 
I  was  personally  present  during  the  taking  of  same  on  a 
date  which  was  in  late  1960.  On  that  occasion  I  was  met 
by  Mr.  Jerry  Wisotsky  and  Mr.  Max  Miller  of  Imperial 
Lithographers,  Inc.  of  Phoenix,  and  Miss  Darlene  Zaleski 
and  Miss  Ruth  A.  Schalip,  Bonanza  Airlines  hostesses,  and 
took  them  through  the  Lake  Mead  City  area  and  to  the  lands 
of  Lake  Mead  Land  and  Water  Co.  The  following  is  my  best 
recollection  with  respect  to  those  pictures. 

"The  picture  at  the  bottom  of  page  5  of  said  brochure  was 
taken  by  Mr.  Wisotsky  of  Mr.  Miller  and  the  two  girls  on 
Lake  Mead  Land  and  Water  Co.  property.  The  pictures  on 
pages  8  and  9  were  taken  by  Mr.  Miller  and  are  pictures 
of  the  said  girl  or  girls  at  locations  enroute  to  or  near 
Lake  Mead  Land  and  Water  Co.  lands.  The  picture  at  the 
top  of  page  21  of  myself  and  one  of  the  girls  was  taken 
by  Mr.  Miller  at  the  Clear  Water  or  Lucky  Seven  Well  owned 
by  Lake  Mead  Land  and  Water  Co.  The  picture  at  the 
bottom  left  hand  side  of  page  21  is  a  picture  of  the 
watering  tank  at  the  Diamond  Bar  Ranch  headquarters 
located  within  the  Lake  Mead  City  area.  It  was  taken  by 
Mr.  Wisotsky.  The  picture  at  the  bottom  right  hand  side 
of  page  21  is  a  picture  taken  at  a  cattle  watering  tank 
located  within  the  Lake  Mead  City  area.  It  was  taken  by 
Mr.  Miller.  The  picture  at  the  top  of  page  25  was  taken 
by  Mr.  Miller  and  again  is  a  picture  of  the  watering  tank 
at  the  Diamond  Bar  Ranch,  a  watering  tank  which  the  ranch 
foreman's  children,  to  my  knowledge,  used  for  swimming. 
The  picture  in  the  middle  of  page  25  is  of  the  Ranchhouse 
at  the  Diamond  Bar  Ranch  headquarters  within  the  Lake 
Mead  City  area.  It,  again,  was  taken  by  Mr.  Miller. 
The  picture  at  the  bottom  of  page  25  was  taken  on  one 
of  the  properties  actually  owned  by  Lake  Mead  Land  and 
Water  Co.  The  picture  in  the  upper  left  hand  corner 
and  the  picture  which  is  in  the  middle  on  the  right  hand 
side  of  page  29  were  both  taken  by  Mr.  Miller  on  this 
trip  at  Lake  Mead  near  Pierce-Ferry.  In  my  opinion,  all 
of  those  pictures  correctly  depict  the  scenes  that  we 
saw  at  those  times  and  places  ..."  (Ex.  52) 

The  Diamond  Bar  Ranch  is  within  the  area  of 

LM  holdings  and  virtually  surrounded  by  LM  holdings  (Ex.  22,  38). 

The  picture  of  the  "favorite  swimming  hole"  (Ex.  Series  37,  p.  25) 

is  of  a  watering  tank  that  was   used  by  the  ranch  foreman's  children 


for  swimming  (Ex.  52)^^]  as  it  had  been  previously  used  by  prede- 
cessor occupants  of  the  ranch  (Ex.  H). 

(3)  The  Supplemental  Mailings 

Subsequently,  LM  customers  were  furnished  with 
(Stip.  1 ,  par.  16) : 

(a)  A  copy  of  the  May  1962  Arizona  Highways 
magazine  (Ex.  40J)  which,  on  pages  14  and  15,  contained  the  map 
that  is  set  out  in  Appendix  "D"  hereof. 

(b)  A  "price  increase  notification  sheet" 

(Ex.  40K)  which  read  in  part: 

"IMPORTANT  -  READ  THIS  NOW 

PRICE  INCREASE  AT  LAKE  MEAD  CITY,  ARIZONA 

"Effective  November  1,  1961,  prices  on  all  unsold  proper- 
ties have  been  increased  from  $100  to  $500.  During  the 
past  few  months,  we  have  sold  thousands  of  acres  to 
thousands  of  satisfied  clients.  One  of  the  reasons  this 
is  such  an  outstanding  investment  opportunity  is  that 
these  amazingly  low  prices  have  not  been  inflated  with 
man-made  improvements.  This  is  unspoiled  virgin  land, 
in  a  beautiful  setting."  (Underscoring  added) 

(c)  A  "newsletter"  (Ex.  40L)  which  contained 

the  following  below  a  map  of  the  area  of  Mohave  County  north  of 

Kingman: 

"The  staff  of  Lake  Mead  Land  and  Water  Co.  earnestly 
hope  that  you  will  visit  Lake  Mead  City  at  your  first 
opportunity.  However,  you  will  be  disappointed  unless 
you  realize  that  this  virgin  land  is  presently  in  its 
earliest  stage  of  development,  and  you  have  indeed 
gotten  in  on  the  ground  floor.  Our  future  development 
plans  call  for  markings  of  the  different  Lake  Mead  City 


[13]  The  ranch  foreman  denied  it  was  a  swimming  hole  (RT  270,  271) 

although  he  admitted  that  to  his  own  knowledge  (with  a  schedule  of 

6:00  to  night  away  from  the  ranch),  his  children  had  been  in  it 
six  times  (RT  290,  291)  . 


areas.  It  is  frankly  difficult  to  find  your  way  around 
right  now.  Please  bear  in  mind  that  Rome  was  not  built 
in  a  day,  and  the  same  for  Lake  Mead  City.  Even  though 
you  would  not  now  identify  your  specific  property,  you 
would  find  the  entire  area  abounds  with  beauty  and  clean 
healthful  living.  We  feel  that  if  someone  sees  the  area 
now,  and  then  returns  in  a  year  or  two,  he  will  be  im- 
pressed with  the  changes. 

"We  have  no  offices  in  Kingman,  but  we  have  an  information 
office  on  the  Pierce  Ferry  Road,  and  it  is  open  eyery   day. 
To  go  by  automobile  from  Kingman  or  Las  Vegas,  take  U.  S. 
Highway  93.  31  miles  Northwest  of  Kingman  (or  73  miles 
Southeast  of  Las  Vegas),  turn  onto  the  Pierce  Ferry  Road, 
and  continue  30  miles  to  our  Office.  Shopping  facilities, 
including  gasoline  and  groceries,  have  opened  a  few  miles 
further  down  the  road.  For  those  who  would  like  to  stay 
overnight  in  their  trailer,  we  have  cleared  an  area 
adjacent  to  our  Information  Office. 

Adjoining  our  Office,  we  have  started  construction  of 
miles  of  roadway  for  our  first  developed  Building  Area. 
Additional  Building  Areas  will  be  developed  as  needed. 
The  first  homes  are  scheduled  to  be  completed  shortly. 
If  you  decide  to  build  in  Lake  Mead  City,  you  would  be 
given  the  opportunity  at  that  time  to  transfer  to  a 
developed  Buildi*hg  Area,  should  you  so  desire. 

"Again,  we  hope  to  see  you  at  Lake  Mead  City  soon. 
Meanwhile,  if  you  would  like  to  order  more  good  property, 
we  suggest  you  rush  your  $10  deposit  to  us."  (Under- 
scoring added) 

(d)  A  "land  investmenf'sheet  (Ex.  40M)  which 
read  in  part: 

"Choice  business  property  in  PALM  SPRINGS  90(t  A  FRONT 

foot: 

"In  1909,  Nellie  Coffman  acquired  land  along  Palm  Canyon 
Drive  in  the  heart  of  Palm  Springs  for  less  than  90(t  a 
front  foot.  She  erected  tents  on  the  property  and  began 
providing  overnight  accommodations  for  travelers.  Today, 
this  same  land  is  part  of  the  site  of  Palm  Springs'  famous 
Desert  Inn  and  is  currently  valued  at  $2,000  a  front  footi" 

(e)  The  official  Arizona  State  Highway  Depart- 
ment 1962  road  map  (Ex.  40N)  which  mapped  the  northwest  part  of 
Arizona  and  is  contained  in  Appendix  "E"  hereof. 


( g )  LM_|_s_Ex^ch^ari_ge_  Po]_i  cy 

LM  maintained  an  exchange  policy  whereby  a  customer 
who  had  purchased  in  any  of  the  ten  units  to  and  in  which  LM  had  not 
installed  roads  or  staked  lots  or  installed  parcel  identification 
markers,  could  trade  for  property  in  the  improved  Building  Area 
(Unit  23-29-17)  without  extra  cost,  provided  that  such  customer 
built  within  five  years  of  the  exchange  (Stip.  1,  par.  32,  33). 

( h )  L M^s_Re  f u^nd  Ppli  cy_a iid_LM '  s_  Re f u jidJD f f e r_of 
April  29^  1963 

LM  had  a  refund  policy  whereunder:  "If,  for  any 
reason"  a  customer  changed  his  mind  or  was  "not  completely  satis- 
fied within  30  days,  ewery   cent"  of  his  money  was  "returned  without 
question"  (Ex.  Series  37,  back  page). 

Additionally,  on  April  29,  1963,  LM  mailed  to  all  of 
its  customers  a  refund  offer,  with  which  LM  strictly  complied,  making 
full  refunds  to  any  customer  who  complied  with  the  terms  of  it  and 
by  granting  extensions  of  time  for  customers  to  take  advantage  of 
such  refund  offer  where  a  customer  made  timely  request  for  such 
extension  (Stip.  1,  par.  27,  28).  The  offer  referred  to  is  set 
forth,  in  its  pertinent  parts,  in  Appendix  "F"  hereof. 

( i )  Th^  Testimony  of  C^Js^tome^r_Wltnes^se^5 

(1)  The  Testimony  of  Government  Customer  Witnesses: 
DON  REED  (RT  84-94;  Ex.  13,  63,  64,  65,  DD^'^^'^, 


[141  Objection  to  this  exhibit  was  sustained  (RT  94).   Defendant 
submits  this  was  error.   The  court  had  previously  admitted  LM's 
letter  of  11/12/62  (Ex.  65;  RT  93)  which  was  in  reply  to  Ex.  DD 
written  by  Reed's  wife  on  11/5/62.   They  read  in  sequence: 


an  Oregon  newspaper  publisher,  in  January  1962,  read  an  LM  coupon 
ad  (See  Ex.  36)  and,  like  other  LM  customers  (RT  96),  mailed  it 
to  LM  and  received  the  LM  brochure  (Ex.  Series  37)  and  fact  sheet 
(Ex.  Series  39).  On  the  basis  of  these  documents,  he  entered 
into  his  contract  to  purchase  and  made  his  first  $10.00  down  pay- 
ment, receiving  back  the  Vicinity  Map  (Ex.  Series  38)  with  his 
Unit  shown  and  the  appropriate  plat  map  (Ex.  Series  28)  with  his 
parcel  shown.  After  paying  $67.41,  Reed  quit  paying  and  was 
terminated  (Ex.  65).'^^^^ 


[14  cont'd] 

Ex.  DP:   "*  *  *  It  seems  time  goes  by  so  fast,  we  have  changed 
our  minds  &  we  wish  to  inform  you  we  no  longer  want  our  lot 
there . 

"We  are  expecting  our  third  child  most  any  time  now  & 
Don's  job  has  worked  out  real  well  here  so  we  are  going  to 
stay  here  &  buy  our  home. 

"We  feel  this  would  be  no  time  to  move  as  our  eldest 
child  is  in  school  now. 

"So  our  lot  &  money  is  yours  now.  If  we  have  any  papers 
you  wish  me  to  return  please  inform  me  as  I  shall  be  happy  to 
do  so. 

"We  also  feel  if  we  should  keep  our  lot  &  then  want  to 
resell  it  would  be  to  hard  as  we  live  so  far  away. 

"We  hope  there  is  no  hard  feelings  &  we  thank  you  for 
all  your  kindness." 

Ex.  65:   "We  understand  that  you  wish  to  stop  making  payments 
on  the  above-captioned  property  and  you  wish  to  be  relieved 
of  any  further  obligation  you  have  under  the  Agreement  cover- 
ing that  property. 

"This  letter  will  serve  as  a  Certificate  of  Credit  in 
the  amount  of  $67.41  to  be  applied  towards  unsold  property 
of  equal  or  greater  value  at  Lake  Mead  City,  Arizona,  any 
time  within  12  months  from  this  date.  *  *  *" 

[15]  Because   the  items  sent  to  the  various  customers  and  the  sequence 
in  which  they  were  sent  were  essentially  the  same  in  all  instances, 
no  attempt  will  be  made  to  set  out  these  items  and  the  sequence  for 
each  witness.   Suffice  to  say  that  the  procedure  in  every  case  was 
about  the  same  as  in  the  Reed  transaction. 


EMILIO  D'AMICO  (RT  94-99;  Ex.  1,  16.  50), 
from  the  Los  Angeles  area,  read  all  the  items  that  LM  sent  him 
and  relied  on  all   of  these  items  in  making  his  purchase  (RT  97). 
He  went  out  to  the  land  in  August  of  1962.  He  received  the 
refund  offer  (Ex.  50)  in  May,  1963,  but  never  took  advantage 
of  it  (RT  98);  nor  did  he  at  any  time  ask  for  a  refund  (RT  99). 

CLARENCE  R.  CORLEY  (RT  99-106;  Ex.  11,  12, 
29,  66,  67),  a  Texas  farmer,  entered  into  contracts  to  purchase 
two  parcels.  On  October  12,  1962,  he  wrote  LM: 

"I  have  been  unemployed  for  some  time  due  to  a 
disability  and  hence  I  am  considering  selling  my  Lake 
Mead  property. 

"Would  you  please  advise  me  of  the  manner  in  which 
this  could  be  handled. 

"Thank  you."  (Ex.  67) 

LM  replied  on  October  17,  1962: 

"This  is  pursuant  to  your  recent  letter.  Our 
entire  time  is  taken  with  the  business  of  subdividing 
and  developing  land.  We  are  not  real  estate  brokers, 
and  we  are  not  licensed  to  sell  resales  on  behalf  of 
others.  *  *  * 

***** 

"If  you  absolutely  must  sell  now,  perhaps  you 
should  advertise  in  your  own  local  newspaper.  *  *  * 
It  is  imperative  that  you  keep  your  account  in  good 
standing,  otherwise  we  would  not  accept  an  assignment 
of  your  Agreement  to  another  party.  *  *  *  "  (Ex.  66) 

After  this  correspondence,  Corley  did  not  further  communicate  with 

LM;  he  had  not  seen  the  land  in  question  (RT  106). 

WILLIAM  R.  BLAND  ( RT  106-112;  Ex.  3,  18,  19, 

68,  69),  a  Missouri  truck  driver,  contracted  for  5  acres,  went  up 

to  see  the  land  but  could  not  find  it.  He  quit  paying  for  the  land 

because  it  was  not  what  he  thought  it  would  be,  but  he  never  asked 


or  tried  to  get  his  money  back.  He  did  not  finish  paying  for  the 
land  or  inform  LM  that  he  was  not  going  to  pay  (RT  109-110). 

ANTHONY  FELDMAN  (RT  112-128;  Ex.  70,  71,  RR, 
SS),  a  San  Francisco  optician,  who  contracted  for  a  parcel,  visited 
it  in  August  of  1962.  He  wrote  LM: 

"Just  to  let  you  know  my  wife  and  I  took  a  look  at 
'Lake  Mead  City'  and  vicinity  last  August.  We  did  not 
like  what  we  saw.  Too  much  desert  to  far  from  civili- 
zation, it  will  be  many  years  befor  it  becomes  a  'city' 
I'm  afraid  we  will  not  live  that  long  to  see  it.  Best 
you  give  it  back  to  the  'Indians'.  We  do  not  put  all 
the  blame  on  you,  we  are  also  to  blame,  because  we  now 
relize  it  is  all  ways  best  to  see  what  you  buy.  We  did 
not.  It  was  your  beautiful  'Brochure'  that  did  the  trick. 
Seeing  the  land  is  a  different  story. 

"To  make  a  long  story  short  -  we  now  have  no  desire 
to  own  property  at  so  called  'Lake  Mead  City.'  We  shall 
make  no  more  payments  -  Please  dispose  this  property  for 
us  if  you  can,  or  what  you  think  best."  (Ex.  71) 

LM  replied  with  a  certificate  of  credit  (Ex.  70),  which  Feldman 

signed  and  returned  (Ex.  RR) . 

"We  understand  that  you  wish  to  stop  making  payments 
on  the  above-captioned  property  and  you  wish  to  be  relieved 
of  any  further  obligation  you  have  under  the  Agreement 
covering  that  property. 

"This  letter  will  serve  as  a  Certificate  of  Credit 
in  the  amount  of  $323.49  to  be  applied  towards  unsold 
property  of  equal  or  greater  value  at  Lake  Mead  City, 
Arizona,  any  time  within  12  months  from  this  date.  *  *  * 

*  *  •  •  * 

"Please  sign  your  acceptance  on  the  original  of  this 
letter,  then  send  it  to  us,  together  with  your  Sales 
Agreements  and  payment  book.  *  *  *  "  (Ex.  70) 

Subsequently,  on  April  6,  1963,  LM  wrote  him: 

"We  have  received  information  from  the  Lake  Mead 
City  Information  Office,  that  you  or  your  representative 
visited  Lake  Mead  City,  prior  to  the  termination  of  your 
account.  You  never  reported  any  dissatisfaction  to 
us,  but  we  wonder  if  you  were  displeased  with  the  location 


I 


of  your  property. L  -I 

"It  is  our  sincere  wish  to  count  you  among  our  many 
satisfied  customers.  We  would  be  willing  to  furnish 
property  in  Lake  Mead  City  Unit  No.  23-29-17.  This  is 
our  Building  Area,  and  construction  of  owner-built  homes 
is  just  now  getting  underway.  Our  Lake  Mead  City  Informa- 
tion Office  is  also  located  in  this  Unit.  All  roads  and 
stakes  have  been  installed.  Maps  of  the  area  are  enclosed. 

"Prices  in  this  Unit  are  higher  than  the  price  of  the 
property  you  were  buying,  but  we  would  make  the  same 
amount  of  residential  property  available  at  the  same  low 
price  you  were  paying.  You  would  also  receive  full  credit 
for  your  forfeited  equity  in  your  previous  purchase. 

"We  hope  you  will  accept  this  offer.  If  you  like, 
you  may  first  visit  Lake  Mead  City  at  your  convenience, 
and  make  your  own  selection  of  choice  property." 

Feldman  did  not  respond  (RT  127)  and  never  requested  a  refund  (RT 
113).  The  court  did  not  permit  defense  counsel  to  examine  the 
witness  concerning  his  purchase  of  two  parcels  of  land  in  Lake 
Mojave  Ranchos  about  the  same  time  as  the  LM  transaction  (RT  115- 
123). 

JOSEPH  H.  RODLER  (RT  128-146;  Ex.  4,  72,  73, 
74,  75,  76,  77,  VV,  WW),  a  Missouri  bank  guard,  wrote  LM  on  Jan- 
uary 23,  1963,  that  he  was  planning  to  visit  the  property  (Ex.  75), 
and  LM  sent  him  information  (Ex.  73).  He  was  directed  to  his  sec- 
tion (RT  132)  over  a  rock  and  sand  road  (RT  134),  and  there  being 
no  stakes,  he  could  not  find  his  parcel  (RT  134).  On  his  return 
to  Missouri,  Rodler  quit  paying  and  requested  a  refund.  LM  respond- 
ed on  April  12,  1963: 

"Thank  you  for  writing  us  in  regard  to  your  dissatis- 
faction with  your  investment  in  undeveloped  property. 

"It  is  our  sincere  wish  to  count  you  among  our  many 
satisfied  customers.  We  would  be  willing  to  furnish 


[16]  LM  was  mistaken  as  to  this  statement.   LM,  in  sending  this  form 
letter,  unquestionably  overlooked  Feldman's  earlier  letter  (Ex.  71). 
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property  in  Lake  Mead  City  Unit  No.  23-29-17.  This  is 
our  Building  Area,  and  construction  of  owner-built  homes 
is  just  now  getting  underway.  Our  Lake  Mead  City  Informa- 
tion Office  is  also  located  in  this  Unit.  All  roads  and 
stakes  have  been  installed.  Maps  of  the  area  are  enclosed. 

"Prices  in  this  Unit  are  normally  higher  than  the 
price  of  the  property  you  were  buying,  but  we  would  make 
the  same  amount  of  residential  property  available  at  the 
same  low  price  you  were  paying.  You  would  also  receive 
full  credit  for  your  forfeited  equity  in  your  previous 
purchase. 

"We  hope  you  will  accept  this  offer.  If  you  like, 
you  may  first  visit  Lake  Mead  City  at  your  convenience, 
and  make  your  own  selection  of  choice  property. 

"If  you  prefer,  please  feel  free  to  now  return  your 
Sales  Agreements  and  payment  book  for  full  refund.  We 
very  much  want  to  count  you  among  our  many  customers, 
but  most  of  all  we  want  you  to  be  happy."  (Ex.  VV) 

LM  subsequently  refunded  Rodler  in  full  (Ex.  WW;  RT  130). 

ANN  BENDER  (RT  146-159;  Ex.  5,  78,  79,  80,  81, 

82)  is  a  Riverside,  California,  customer.  In  early  1962,  she  went 

down  to  see  the  land  (RT  151,  155,  156).  On  March  29,  1962,  she 

wrote  LM  advising  that  she  had  heard  "an  injunction  had  been  filed 

against"  LM  for  lack  of  payments  and  that  she  was  withholding  further 

payments  until  advised  (Ex.  80).  LM  responded,  assuring  that  she 

would  get  good  title  (Ex.  79).  She  continued  making  payments  (RT 

156).  Then  on  January  28,  1963,  she  wrote  LM: 

"I  am  writing  this  letter  because  I  am  quite  con- 
cerned about  my  property  at  Lake  Mead.  There  was  an 
article  in  our  paper  last  week  which  led  me  to  believe 
that  I  am  being  swindled,  and  since  then  I  have  received 
a  request  from  the  Postal  Authorities  in  Pueblo  Colorado 
for  all  information  I  have  about  the  property,  also  any 
advertising.  I  have  a  payment  due  now,  but  under  the 
circumstances,  I  believe  it  would  be  wise  to  wait  until 
I  hear  from  you  as  to  what  this  is  all  about. 

"I  shall  be  looking  for  an  immediate  &  favorable 
reply."     (Ex.   80) 

On  February  5,  1963,  LM  responded: 

"Thank  you  for  your  nice  letter  of  January  28,  1963. 
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We  believe  the  enclosed  printed  item  will  answer  your 
inquiry. 

"We  appreciate  your  understandable  anxiety,  and 
we  have  posted  a  note  to  your  account,  granting  a 
fifteen  (15)  day  extension  on  your  payment  due  January 
29,  1963."  (Ex.  80) 

Later,  in  May,  1963,  she  received  the  company's  refund  offer  (RT 
151).  After  that  she  continued  her  payments  until  she  came  to 
Phoenix  in  July,  1963  (RT  156,  157).  She  never  asked  for  a  refund, 
because  "I  didn't  figure  I'd  get  it,  I  guess."  (RT  153) 

ROBERT  M.  BALL  (RT  161-174;  Ex.  6,  83,  84, 
85,  86,  87,  YY)  resided  in  Tucson  and  was  a  member  of  the  U.  S. 
Air  Force.  He  contracted  to  purchase  two  parcels.  He  received 
the  refund  letter  of  April,  1963  (Ex.  50;  RT  169)  and,  pursuant 
to  its  terms,  visited  the  property  (RT  170)  and,  almost  three  years 
after  his  purchase,  had  his  money  refunded  in  full  (RT  170).  Prior 
to  the  refund  offer,  he  had  received  and  returned  to  LM  a  question- 
naire in  which  he  said: 

"I  am  satisfied  with  my  investment  in  undeveloped 
property  in  the  Lake  Mead  City  subdivision.      [x] 

***** 

"Have  you  visited  the  Lake  Mead  City  subdivision? 
Yes     [x]       No     [  ]       If  yes,  when  did  you  visit, 
and  what  were  your  impressions? 

"July  1961    -  We  found  the  subdivision  to  be  as  we 
had  imagined."     (Ex.   YY) 

The  defendant's  objections  to  government's  exhibits  41   and  42 

were  overruled  (RT  167-168). 

JOHN  R.   BEAN   (RT  175-181;   Ex.    14,  88,  ZZ, 

ZZ-1 ,  ZZ-2),  an  insurance  engineer  from  Pittsburgh,  Pennsylvania, 

had  never  been  in  Mohave  County.  He  contracted  to  purchase  a 


I 


parcel,  paid  $120.00  and  then  on  March  22,  1963,  wrote  LM: 

"Due  to  adverse  publications  in  recent  newspapers 
about  land  swindles  in  Arizona,  I  was  wondering  about 
the  piece  of  property  I  am  purchasing  from  you. 

"I  wrote  to  the  Arizona  Real  Estate  Department 
inquiring  about  your  development  and  the  answer  is  as 
quoted,  'Lake  Mead  Land  and  Water  Company  is  at  present 
engaged  in  considerable  litigation  and  is  having  diffi- 
culty in  its  attempt  to  force  Stewart  Title  Company  to 
deliver  deeds.  This  department  has  taken  the  position 
that  Lake  Mead  Land  &  Water  Company  should  not  be 
permitted  to  advertise  or  sell  sub-division  lots  until 
the  matter  is  cleared  up'. 

"I  also  received  a  questionnaire  from  the  United 
States  Postmaster  of  Pueblo,  Colorado  asking  me  to  send 
all  documents  pertaining  to  the  parcel  of  land  I  am 
purchasing.  There  also  was  a  questionnaire  as  to  my 
impression  of  what  I  was  purchasing,  whether  there  were 
streets,  water,  electricity  on  the  premises;  distance 
of  nearest  cities  and  towns;  what  was  promised  in  the 
future  pertaining  to  the  paving  of  streets,  and  the 
improving  of  property,  etc. 

"With  all  this  in  mind  I  find  myself  thinking  that 
I  have  been  (in  plain  English)  'rooked'.  I  would  greatly 
appreciate  it  if  I  could  be  brought  up  to  date  on  the 
developement  and  would  like  to  have  the  answers  to  the 
following  questions. 

"Is  this  land  out  in  the  desert?  Undeveloped? 

"Is  this  developement  laid  out  in  lots  with  roadways 
passing  in  front  of  each  lot  that  are  improved 
or  paved? 

"What  is  the  water  situation? 

"Is  water  to  be  piped  to  this  sub-division  in  the 
near  future  or  is  there  water  that  can  be 
obtained  from  a  water  company? 

"Could  I  move  there  at  the  present  time? 

"Would  electricity  be  available  to  me  immediately? 

"What  expense  would  I  have  to  go  through  to  have  it 
brought  to  my  premises? 

"What  is  the  distance  from  my  lot  to  the  nearest 
paved  road? 

"The  distance  from  my  lot  to  the  nearest  town? 

"The  distance  to  Lake  Mead  from  my  lot? 

"How  many  people  have  actually  built  on  the  property 
and  are  currently  residing? 

"I  would  also  like  to  have  some  references  such  as 
banks,  etc.  to  whom  I  may  correspond. 

"I  personally  think  that  if  there  are  not  roadways 
to  each  and  every  lot  and  if  electricity  is  not  immed- 
iately available  then  this  is  nothing  but  open  and  barren 
land  and  it  has  been  misrepresented  to  me. 


"For  the  sum  of  money  I  am  paying  you,  including 
the  interest,   I   can  purchase  the  equivalent  amount  of 
land  on  a  paved  street  four  miles   from  a  town  with  a 
population  of  eight  thousand  people,  having  gas,  water, 
and  electricity. 

"I  am  not  in  a  position  to  go  and  inspect  this 
land  and  fully  depended  upon  the  impression  you  gave 
me  in  your  literature.     If  it  is  true  what  the  real 
estate  commission  tells  me,  that  there  is   litigation 
and  titles  and  deeds  cannot  be  delivered,  then  I   am 
requesting  you  refund  the  money  I  have  put  into  your 
venture."     (Ex.   88) 

LM  responded  on  March  30,   1963: 

"The  property  you  purchased  is  undeveloped,  and 
this  is  clearly  stated  in  the  color  brochure  you 
received  before  you  purchased.     However,  we  do  not 
want  you  as  an  unhappy  customer,  and  we  therefore 
ask  that  you  now  return  all  your  Sales  Agreements  and 
your  payment  book  for  full   refund. 

"You  state  in  your  letter  that  you  can  purchase 
1-1/4  acres  of  good  land  on  a  paved  street,  with  all 
utilities  and  near  a  town  of  8,000  people,  all   for  the 
same  price  of  $495.     We  don't  dispute  your  statement, 
but  we  sincerely  doubt  that  this   could  be  done  within 
hundreds  of  miles  of  our  subdivision  property.     Certainly 
there  is  cheaper  land,  in  other  areas  that  have  a  less 
desirable  climate  and  potential."     (Ex.   ZZ) 

LM  then  refunded  Bean's  money  in  full    (Ex.   ZZ-1  ;   RT  181). 

CHESTER  W.   BINKLEY   (RT  182-206;   Ex.   8,  89,  90, 

91,  92,  93,  50,  94,  AAA,  BBB ,  CCC,   ODD),  a  Kansas   railroad  maintenance 

track  foreman,  contracted  for  three  parcels.     On  October  27,  1961, 

LM,  in  response  to  Binkley's  request  for  a  2-1/2  acre  parcel  wrote 

him  in  part: 

"*  *  *  One  of  the  reasons  this  is  such  an  outstanding 
investment  opportunity  is  that  these  amazingly  low 
prices  have  not  been  inflated  with  man-made  improvements. 
This  is  true  virgin  land,  in  a  beautiful  setting. 

*  •  *  •  * 

"Please  read  the  enclosed  Fact  Sheet  for  additional 
information."  (Ex.  90) 


This  witness  did  not  complete  making  payments  on  the  land  (RT  185). 
He  made  one  trip  to  the  property  (RT  193),  which  was  in  September, 
1962  (RT  195).     He  testified  that  concerning  the  property: 

"I   couldn't  see  it.     That  lady  at  the  office  building 
where  I   had  driven  to  advised  me  not  to  try  to  go  to  the 
land  as  we  had  two  small    children  with  us  and  we  were  in  a 
hurry  and  I  took  her  advice  and  left. 

"She  said  she  didn't  think  it  would  be  advisable  to 
go  down,  it  was  so  hot  and  sandy.     She  did  show  me  on  the 
map  that  it  was  approximately  seven  miles   from  this  place 
of  their  office  building  there  to  where  we  had  purchased 
this  property."     (RT  186) 

Later,  on  March  4,  1963,  Binkley  wrote  LM: 

"The  two  delayed  payments  are  inclosed. 

"We  were  holding  up  the  payments  due  to  the  postal 
department  calling  for  all  our  papers  due  to  the  trans- 
action of  the  lots  we  are  paying  on;  and  due  to  some  of 
the  questions  being  asked,  and  some  of  the  warnings  we 
see  in  the  papers  we  are  wondering  if  we  had  made  a 
mistake. 

"We  were  as  far  to  the  property  as  your  field  office, 
and  were  informed  there  wasn't  any  streets  to  the  property 
we  are  paying  on;  fact  no  water  close  to  these  lots. 

"I  would  like  to  know  how  many  people  live  in  Mead 
City. 

"How  far  is  a  road  to  the  lots  we  are  buying? 

"Do  all  mineral  rights  stay  with  the  title  of  these 
lots  we  are  buying? 

"Are  you  able  to  tell  how  deep  a  person  would  have 
to  drill  for  water? 

"Is  the  Pierce  Ferry  road  going  to  be  the  main 
traveled  road  to  the  Lake  Mead  or  is  the  street  or  road 
you  have  layed  out  for  industrial  development  going  to 
be  on  the  main  road  to  the  lake? 

"I  am  sorry  we  did  not  go  on  to  look  this  place 
over,  but  not  having  time  while  we  were  at  your  field 
office  we  turned  back;  so  this  is  the  reason  I  am  asking 
these  questions."  (Ex.  AAA) 

On  March  12,  1963,  LM  responded: 

"Thank  you  for  your  nice  letter  of  March  4,  1963. 
We  find  that  on  October  21,  1961  you  wrote  us  a  letter 
which  asked  very  much  the  same  questions.  We  sent  a 
lengthy  answer  together  with  a  fact  sheet  on  October  27, 
1961,  and  you  purchased  in  November  of  1961. 

"At  the  present  time  there  are  two  permanent  resi- 
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dents  on  our  subdivision  property.  It  is  premature 
to  expect  much  construction  at  this  early  stage,  because 
most  people  have  not  yet  had  enough  time  to  pay  for  their 
land.  However,  several  buyers  are  right  now  clearing 
their  land,  and  have  informed  us  they  will  build  this 
summer. 

"A  ranch  road,  suitable  for  four  wheel  drive  vehicles, 
passes  through  Unit  19-30-16,  almost  midway  between  your 
two  locations.  This  road  is  approximately  one-quarter 
mile  from  your  properties. 

"As  outlined  in  the  material  we  sent  you  before  your 
purchase,  mineral  rights  throughout  our  large  area  are 
owned  by  the  Santa  Fe  Railroad  Company.  Expert  opinion 
holds  that  the  true  wealth  in  this  location  is  not  the 
minerals  below  the  ground,  but  the  excellent  climate  and 
scenery  above  the  ground.  We  would  frankly  doubt  that 
there  are  minerals  of  any  value  beneath  these  lands. 

"Clearwater  Well  is  1-1/2  miles  north  of  your 
property,  as  shown  on  your  Vicinity  Map.  This  well 
has  good  water  at  a  depth  of  less  than  150  feet.  This 
should  serve  as  a  rough  guide  to  you,  in  estimating  the 
depth  to  water  in  your  location.  However,  no  one  could 
tell  in  advance  of  drilling  just  exactly  how  far  down 
the  water  is  in  any  location. 

*****"  (Ex.  91) 

Subsequently,  he  received  the  company's  questionnaire  (Ex.  94),  which 

he  refused  to  make  out  (RT  189,  190),  and  later  he  received  the  refund 

offer  of  April  29,  1963  (Ex.  50;  RT  190).  Thereafter,  and  until  July 

2,  1963,  he  continued  to  make  payments  (Ex.  CCC,  ODD)  but  at  no  time 

sought  to  comply  with  the  terms  of  the  refund  offer  (RT  203)  even 

though  he  went  to  Phoenix  in  July,  1963  (RT  203).  He  stopped  making 

payments  only  when  he  came  to  testify  before  the  Grand  Jury  (RT  204). 

Later,  he  wrote   for  a  refund  and  received  this  reply  from  LM: 

"Thank  you  for  your  recent  letter.  We  regret  that 
because  of  a  heavy  workload,  we  were  unable  to  reply 
sooner.  Our  records  show  that  you  received  a  detailed 
Fact  Sheet  before  your  order  was  accepted.  This  Fact 
Sheet  clearly  set  forth  the  virgin,  undeveloped  nature 
of  Lake  Mead  City  properties.  Thereafter,  you  completed 
your  purchase  for  such  undeveloped  property. 

"Since  you  first  contacted  this  company,  we  have 
repeatedly  emphasized  the  undeveloped  nature  of  the 


property  you  are  buying.  As  an  example,  we  refer  you 
to  letters  we  sent  you  on  October  27,  1961,  December  6, 
1961,  January  4,  1963,  March  12,  1963  and  April  29,  1963. 

"As  you  indicated  in  your  letter,  you  both  visited 
Lake  Mead  City  in  September,  1962,  which  is  almost  one 
year  ago.  You  did  not  write  us  one  adverse  comment  after 
your  visit,  and  you  continued  your  payments  on  both 
purchases  without  complaints  of  any  type. 

"There  is  nothing  in  your  file  that  would  indicate 
any  justification  for  a  refund.  Yours  has  always  been 
an  honored  account,  and  we  hope  you  will  see  fit  to 
continue  with  your  investment."  (Ex.  92) 

FRANK  A.  LEONARD  (RT  206-213;  Ex.  7,  95,  50, 

EEE,  96,FFF)  was  a  retired  Colorado  rancher  who  had  never  seen  the 

land.  Just  prior  to  trial  time  he  had  finished  paying  for  his 

parcel  (RT  208,  209).  He  received  the  refund  offer  of  April  29, 

1963  (RT  211)  but  never  took  advantage  of  it  although  he  was  in 

Phoenix  in  July  of  1963.  His  sole  complaint  to  the  LM  (RT  212) 

was  embodied  in  his  wife's  letter  of  July  8,  1963: 

"My  husband,  Frank  A,  Leonard,  has  been  subpeoned  - 
to  appear  at  a  Grand  Jury  Hearing  -  next  Monday  July  15th 
at  Phoenix,  Arizona  -  concerning  you  &  your  Company. 
Fraud?  Or  what  is  it?  We  had  faith  that  your  Company 
would  not  be  found  to  be  crooked.  But  we  must  have  been 
wrong  all  the  way.  To  keep  our  account  with  you  in 
record  standing  -  here  is  another  check  for  Ten  Dollars 
($10.00).  If  all  is  not  okay  with  you  folks  -  we  want 
all  of  our  money  back  -  by  return  mail.  So  far  we  will 
have  paid  you  folks  -  the  sum  of  Two  -  Hundred  and 
Thirty  dollars  (with  this  check  of  Ten  dollars  included): 
$230.00  on  our  Land  Purchase.  - 

"Please  return  our  money  promptly  -  so  we  won't  have 
to  employ  a  lawyer  to  collect  -  with  his  fees  added." 
(Ex.  EEE) 

LM  responded  to  this  letter  as  follows: 

"*  *  *  Our  records  show  that  you  received  a  detailed 
Fact  Sheet  before  you  ever  mailed  any  money  to  this 
company.  This  Fact  Sheet  clearly  set  forth  the  virgin, 
undeveloped  nature  of  Lake  Mead  City  properties.  There- 
after, you  placed  your  order  for  such  undeveloped  property, 

"Since  that  time,  we  have  repeatedly  emphasized  the 
undeveloped  nature  of  the  property  you  are  buying.  As 


an  example,  we  refer  you  to  the  letters  we  sent  you  on 
November  9,  1961,  February  17,  1962,  January  8,  1963, 
and  April  29,  1963. 

"There  is  nothing  in  your  file  that  would  indicate 
any  justification  for  a  refund.  Yours  has  always  been 
an  honored  account,  and  we  hope  you  will  see  fit  to 
continue  with  your  investment."  (Ex.  95) 

HARRY  E.  OLDFIELD  (RT  226-235;  Ex.  7,  97,  98, 

99,  100,  101,  102,  III),  a  retired  Pittsburgh  automobile  mechanic, 

contracted  in  March  of  1962,  made  eight  payments,  and  stopped  paying. 

He  was  near  the  property  en  route  to  Las  Vegas  on  Highway  93  in  1963; 

he  never  asked  for  a  refund.  On  July  31,  1962,  he  wrote  LM: 

"I  have  contacted  all  my  children,  and  they  have 
informed  me,  they  don't  care  about  property  in  the  west, 
in  which  I  bought  or  am  buying  it  for  them. 

"So  at  my  age  nearing  65  I  own  my  property  here  and 
don't  intend  to  leave.  So  if  some  one  wants  to  have  my 
lot  they  can  at  no  extra  cost  to  them. 

"If  you  find  a  buyer  let  me  know  and  I  will  sign  the 
necessary  papers,"  (Ex.  101) 


LM  replied: 


"This  is  pursuant  to  your  recent  letter.  Our  entire 
time  is  taken  with  the  business  of  subdividing  and  develop- 
ing land.  We  are  not  real  estate  brokers,  and  we  are  not 
licensed  to  sell  resales  on  behalf  of  others. 


*  •  *  •  • 


"If  you  absolutely  must  sell  now,  perhaps  you  should 
advertise  in  your  own  local  newspaper.  *  *  *"  (Ex.  100) 

Subsequently,  on  January  3,  1963,  Oldfield  wrote  again: 

"I  do  not  think  you  have  done  the  right  thing  in 
putting  my  property  in  the  hands  of  a  small  loan  company, 
I  am  paying  about  36%  interest  instead  of  the  6%  you  have 
in  your  yellow  paper  agreement. 

"Line  (1)  'one'  says  I  pay  6%   per  year  on  the  unpaid 
balance. 

"So  I  do  not  intend  to  pay  that  high  interest,  So  I 

guess  I  am  stuck  for  my  money,  hope  you  get  rich  real 

quick,  but  on  some  other  sucker,  like  me. 

"Thanks  for  your  honesty. 
II  *  *  * 


"P.S.  If  I  knew  your  Better  business  Bureau,  I  would 
write  &  see  who  is  right  or  wrong.  Maybe  our  Govern- 
ment can  do  something." 

LM  replied: 

"*  *  *  First  of  all,  we  have  not  put  your  account  in 
the  hands  of  a  small  loan  company.  We  handle  all 
accounts  ourselves.  You  deal  with  only  one  company, 
throughout  your  transaction.  We  own  the  land,  we  sub- 
divided the  land,  we  sell  the  parcels,  and  we  collect 
all  the  payments.  After  payment  in  full,  we  issue  the 
Deed. 

"Your  interest  has  always  been  strictly  computed 
at  the  rate  of  6%  per  year,  which  is  1/2%  per  month  on 
the  reducing  unpaid  balance.  *  *  * 

"We  would  be  grateful  if  you  would  take  your  pay- 
ment book  to  an  attorney,  or  to  your  local  bank.  Ask 
them  if  we  have  charged  you  too  much  interest,  or  if 
we  only  charged  you  6%  as  promised.  If  any  banker  says 
we  charged  over  6%  interest,  have  him  write  us  a  letter 
and  we  will  refund  all  your  money.  *  *  *"  (Ex.  102) 

FLORENCE  JOHNSTON  (RT  235-241A;  Ex.  103,  103A, 
103B)  was  a  non-customer  witness  from  Oxnard,  California,  who,  in 
October  of  1962,  went  to  look  at  the  property  before  she  made  a 
purchase.  She  claimed  she  could  not  get  up  the  Pierce  Ferry  road 
beyond  11  miles  (RT  238-241).  She  did  not  see  the  Lake  Mohave 
Ranchos  project  (RT  241A). 

ANDY  K.  MECCHI  ( RT  241A-247A;  Ex.  104,  2,  15, 
17,  105,  50)  is  a  California  refrigeration  installation  man,  whose 
land  went  to  his  wife  in  a  divorce  settlement.  He  had  completed 
making  his  payments  (RT  244-245).  He  never  went  to  see  the  land 
(RT  245-246).  He  received  both    LM's  questionnaire  and  refund 
offer  (Ex.  50),  and  although  he  was  in  Phoenix  in  July  of  1963 
(RT  247),  he  did  not  go  up  to  the  property  to  take  advantage  of 
the  refund  offer  (RT  247). 


(2)     The  Testimony  of  Defendant's  Customer  Witnesses: 
COL.   LYMAN  P.   DAVIDSON  (RT  421-438),  a  retired 
Air  Force  (OSI)   Colonel,  bought  and  paid  for  his  parcel   and  received 
a  deed.     He  received  the  refund  offer  of  April   29,  1963  (RT  423,  424). 
He  visited  the  land  in  1961   and  in  mid-1963  (RT  424).     He  paid  $395 
for  his  parcel   and  at  trial   time  believed  it  was  worth  $595  and  would 
maintain  this  estimate  of  value  even  if  he  was  wrong  as  to  where 
water  was   located  (RT  433).     He  believes  his  land  to  be  very  beauti- 
ful   (RT  427-428). 

MRS.   JACK  HUMMEL   (RT  496-518;   Ex.   6D-60) ,  with 
her  husband,  lives  at  Lake  Mead  City  in  the  Building  Area,  having 
bought  the  Haines  home,  for  cash,  in  April   of  1965  (RT  496,  497). 
The  price,   for  cash,  was  the  precise  amount  Haines  had  invested  in 
the  house  and  land  (RT  499).     Subsequent  to  their  purchase,  they 
sold  one-half  of  their  parcel    (the  undeveloped  half  of  their  1-1/4 
acres)   for  $355  cash.     She  described  how  her  city-like  home  is  ser- 
viced by  butane  and  a  diesel   plant  (RT  503).     The  altitude  and 
climate  were  good  for  her  husband's  heart  condition.     Again,  the 
defense  was  not  permitted  to  examine  the  witness  concerning  Lake 
Mohave  Ranches   (RT  504-505). 

HOWARD  P.   SWEENEY   (RT  547-556;   Ex.   6S) ,  an 
Everett,  Washington,  police  captain,  purchased  in  1961   after 
viewing  the  property. (RT  548).     He  visited  the  land  in  early  1961 
and  again  in  April   of  1963  (RT  549).     He  traded  into  the  Building 
Area  parcel    at  an  additional   cost  of  $300  (RT  551),  because  he 
knew  the  unit  in  which  his  original   purchase  was   located  would  not 
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be  developed  very  soon  (RT  550).  The  witness  testified  as  to 
certain  improvements  which  had  been  made  in  the  area  subsequent 
to  his  purchase  (RT  553). 

BETTY  RUSSELL  (RT  556-563;  Ex.  6T) ,  a  Pasadena 
legal  secretary  and  former  police  reporter,  visited  the  property 
in  1961  (RT  556).  In  1964,  she  traded,  in  order  to  be  able  to 
build  immediately  (RT  558),  for  property  located  in  the  Building 
Area.  She  traded  for  two  parcels  at  $695  each  (RT  558-560);  those 
parcels  were  worth  $1,000  each  at  the  time  of  trial  (RT  563).  She 
talked  her  sister  into  buying  a  parcel,  because  she  liked  her  land 
very  much  (RT  558-559). 

THOMAS  LINCOLN  (RT  576-581),  an  Illinois 
accountant,  bought  a  parcel  in  1961  for  $495  (RT  576-577)  and 
visited  the  land  three  times:  in  December  of  1961,  July  of  1962, 
and  February  of  1963  (RT  578).  He  bought  a  second  parcel  after 
his  second  visit,  for  $595  (RT  577).  He  would  not  sell  his  parcels 
for  what  he  paid  for  them  (RT  579). 

ETTA  MITCHELL  (RT  582-607;  Ex.  7F-7J)  is  the 
wife  of  a  retired  Marine  Master  Sergeant,  who  became  LM's  on-site 
manager  in  June,  1964  (RT  582).  They  bought  a  parcel  in  1961 
(RT  583)  and,  after  visiting  in  June  of  1963,  traded  it  against 
two  of  the  more  expensive  parcels  in  the  Building  Area,  where  they 
were  building  their  home  as  of  the  time  of  trial  (RT  585).  The 
witness  obtains  her  water  from  a  storage  tank  at  the  well.  The 
residents  of  Lake  Mohave  Ranches  and  Meadow  View  subdivisions  do 
not  have  piped  water  either;  the  people  residing  at  both  of  these 
subdivisions  obtain  their  water  by  hauling  it  (RT  594-596). 
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OTIS  R.  Mcdonald  (RT  6O7-6IO),  a  Washington 
mining  engineer,  purchased  two  parcels  for  $1,000  in  1961   and 
visited  the  land  in  1962.     He  paid  for  his   parcels   in  full    (RT  609) 

DELMER  J.   MEYER  (RT  615-618),  a  Post  Office 

foreman  of  mails  at  La  Habra,  California,  visited  the  Building 

Area  in  September  of  1963  and  bought  a  commercial   parcel   for 

$1,395,  which  is  now  worth  $2,500.     He  saw  his  property  before  he 

purchased  it.     He  was,  at  time  of  trial,  making  payments  on  his 

property. 

(3)  The  Location  of  Parcels  Purchased  By 
Customer  Witnesses : 

Appendix  "B"  hereto  illustrates  the  section 
of  property  owned  by  LM  in  Mohave  County,  Arizona.  Appendix  "G" 
sets  forth  the  description  and  location  of  parcels  purchased  by 
both  government  and  defense  witnesses.  Appendix  "G"  also  con- 
tains information  regarding  the  individual  purchases. 


STATUTE  INVOLVED 
Title  18,  U.S.C,  Sec.  1341: 


"Whoever,  having  devised  or  intending  to  devise  any 
scheme  or  artifice  to  defraud,  or  for  obtaining  money 
or  property  by  means  of  false  or  fraudulent  pretenses, 
representations,  or  promises,  or  to  sell,  dispose  of, 
loan,  exchange,  alter,  give  away,  distribute,  supply, 
or  furnish  or  procure  for  unlawful  use  any  counterfeit 
or  spurious  coin,  obligation,  security,  or  other  article, 
or  anything  represented  to  be  or  intimated  or  held  out 
to  be  such  counterfeit  or  spurious  article,  for  the 
purpose  of  executing  such  scheme  or  artifice  or  attempt- 
ing so  to  do,  places  in  any  post  office  or  authorized 
depository  for  mail  matter,  any  matter  or  thing  whatever 
to  be  sent  or  delivered  by  the  Post  Office  Department, 
or  takes  or  receives  therefrom,  any  such  matter  or 
thing,  or  knowingly  causes  to  be  delivered  by  mail 
according  to  the  direction  thereon,  or  at  the  place  at 
which  it  is  directed  to  be  delivered  by  the  person  to 
whom  it  is  addressed,  any  such  matter  or  thing,  shall 
be  fined  not  more  than  $1,000  or  imprisoned  not  more 
than  five  years,  or  both.  June  25,  1948,  c.  645, 
62  Stat.  763;  May  24,  1949,  c.  139,  Sec.  34,  63  Stat. 
94." 


SPECIFICATION  OF  ERROR 

I.  THE  EVIDENCE  PROCURED  BY  THE  GOVERNMENT  AND  INTRODUCED  INTO 

EVIDENCE  WAS  ILLEGAL,  IN  THAT: 

A.    It  Was  The  Product  Of  An  Illegal  "Mail  Watch, "In 

Violation  of  Amendments  IV  and  IX,  United 

States  Constitution. 

II.  APPELLANT'S  MOTION  TO  DISMISS  INDICTMENT  OR,  ALTERNATIVELY, 

MOTION  FOR  DISCLOSE  OF  MINUTES  OF  GRAND  JURY  AND  MOTION 
TO  DISMISS  INDICTMENT  ON  THE  BASIS  OF  DISCLOSURE  SHOULD 
HAVE  BEEN  GRANTED  (CT  30-35) . 


III.  THE  APPELLANT'S  MOTION  TO  DISMISS  THE  INDICTMENT,  ON  THE 
FOLLOWING  GROUNDS,  SHOULD  HAVE  BEEN  GRANTED: 

A.  The  Indictment  Failed  to  State  an  Offense  Against 

The  United  States. 

B.  The  Great  Bulk  of  Allegedly  Fraudulent  Statements 

Attributed  To  The  Appellant  In  The  Indictment 
Were  No  More  Than  "Seller's  Talk"  or  "Puffing," 
Which  Is  Not  Violative  of  18  U.S.C.  Sec.  13A1. 

C.  The  Concealments  Or  Omissions  In  Advertising  Attri- 

buted To  The  Appellant  Were  Not  Criminal  Under 
18  U.S.C.  Sec.  1341,  Especially  Since  The  Appel- 
lant Was  Charged,  In  Some  Instances,  With  Merely 
Not  "Clearly  Revealing"  Certain  Facts. 

D.  There  Were  No  Allegations  In  The  Indictment  That 

Someone  Was  Defrauded. 

E.  Inadequate  Evidence  Was  Presented  To  The  Grand  Jury 

To  Sustain  An  Indictment. 

F.  If  The  Indictment  Stated  An  Offense  Under  18  U.S.C. A. 

1341,  then  18  U.S.C. A.  1341  And  The  Indictment 
Returned  Against  Appellant  Were  Unconstitutional 
As  Not  Providing  Any  Ascertainable  Standard 
Of  Guilt. 
IV.   appellant's  MOTION  TO  DISMISS  INDICTMENT,  ON  THE  GROUND  EACH 

COUNT  FAILED  TO  STATE  AN  OFFENSE  AGAINST  THE  UNITED  STATES 
AND  EACH  COUNT  WAS  DUPLICITOUS ,  SHOULD  HAVE  BEEN  GRANTED 
ON  THE  FOLLOWING  GROUNDS: 
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A.  Each  Count  Failed  To  State  Facts  Sufficient  To  Con- 

stitute An  Offense  Against  The  United  States. 

B.  Each  Count  Of  The  Indictment  Was  Duplicitous. 

V.  THE  COURT  COMMITTED  PREJUDICIAL  ERROR  IN  DENYING  THE  FOLLOWING 

PRETRIAL  MOTIONS  MADE  BY  THE  APPELLANT: 

A.  Motion  For  Discovery  And  Inspection  Of  Documents 

(CT  59,  et  seq.) . 

B.  Motion  For  Bill  Of  Particulars  (CT  76,  et  seqj. 

VI.  THE  INDICTMENT  IN  WHICH  THE  APPELLANT  WAS  CHARGED  WAS  INVALID 

AND  VOID,  IN  THAT  IT  CHARGED  CONDUCT  WHICH  WAS  PROTECTED 
BY  THE  FIRST  AMENDMENT,  UNITED  STATES  CONSTITUTION. 

VII.  THE  COURT  COMMITTED  PREJUDICIAL  ERROR  IN  MISINTERPRETING  AND 

NOT  AFFORDING  TO  THE  APPELLANT  THE  PROTECTION  OF  THE 
FIFTH  AMENDMENT  TO  THE  UNITED  STATES  CONSTITUTION,  IN 
THAT: 

A.  The  Evidence  Was  Insufficient  As  A  Matter  Of  Law 

To  Overcome  The  Presumption  Of  Innocence  Which 
Surrounds  A  Defendant  In  Every  Criminal  Proceeding. 

B.  No  Specific  Wrongful  Intent  Was  Present  As  Is  Required 

By  18  U.S.C.  Sec.  1341  and  Which  Intent  Can  Never 
Be  Presumed. 

C.  The  Undeniable  Good  Faith  Exhibited  By  The  Appellant 

Was  A  Con5)lete  Defense  To  A  Charge  Of  Violating 
18  U.S.C.  Sec.  1341. 

D.  Appellant  Was  Found  Guilty  Under  An  Indictment  And 

Statute  Which  Did  Not  Contain  Any  Ascertainable 
Standard  Of  Guilt. 
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E.    The  Government  Failed  To  Prove  Anyone  Was  Defrauded 
By  The  Appellant's  Alleged  Misconduct. 

VIII.  THE  COURT  COMMITTED  PREJUDICIAL  ERROR  IN  ADMITTING  AND  REFUSING 

TO  ADMIT  THE  FOLLOWING  EVIDENCE: 

A.  Evidence  Of  Value. 

B.  Evidence  Of  Standards  Of  The  Industry  And  Related  Values 

C.  Opinion  Evidence. 

D.  Other  Errors  And  Excluding  Evidence. 

IX.  DEFENDANT'S  CONVICTION  MUST  BE  REVERSED  FOR  THE  REASON  THAT  HE 

WAS  DEPRIVED  OF  EFFECTIVE  REPRESENTATION  OF  COUNSEL,  IN 
VIOLATION  OF  AMENDMENT  VI,  UNITED  STATES  CONSTITUTION. 


OUTLINE  OF  APPELLANT'S  ARGUMENT 
AND  PRELIMINARY  CASE  AUTHORITY 


I 

THE  EVIDENCE  PROCURED  BY  THE  GOVERNMENT  AND  INTRODUCED  INTO 
EVIDENCE  WAS  ILLEGAL,  IN  THAT: 

A.   It  Was  The  Product  Of  An  Illegal  "Mail  Watch,"  In 
Violation  of  Amendments  IV  and  IX,  United 
States  Constitution. 


1.       Introductory  Statement.     This  issue  was  raised  by  the 
appellant  in  a  pretrial  motion  to  suppress  evidence  (CT  72-74), 
supported  by  defense  counsel's  affidavit  (CT  85,  88-89).     Although 
the  record  is  not  clear,  it  appears  (a)   allegations  in  appellant's 
affidavit  were  not  refuted  by  the  government,  and  (b)   it  is  appel- 
lant's  recollection  that  the  "mail  watch"  was  admitted  by  the 
government  during  the  course  of  the  proceedings  he'^ein.     This 
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latter  statement  is  made  on  information  and  belief,  since  there 
is  apparently  no  transcript  of  these  proceedings. 

2.   Preliminary  Case  Authority.  A  "mail  watch"  is  a  viola- 
tion of  the  Fourth  Amendment  (search  and  seizure)  and  the  Ninth 
Amendment  (right  to  privacy)  to  the  United  States  Constitution. 
Weeks  v.    United  States^    232  U.S.  383,  34  Sup.  Ct.  341,  58  L.  Ed. 
652;  Boyd  v.    United  States,    116  U.S.  616,  6  Sup.  Ct.  524,  29  L.  Ed. 
746;  In  the  Matter  of  Jackson,    96  U.S.  727,  24  L.  Ed.  877,  23 
Wallace  877  (first-class  mail  entitled  to  protection  under  the 
right  to  privacy);  Oliver  v.    United  States,   239  F.  2d  818;  and 
Griswold  v.    Connecticut,    381  U.S.  479,  85  Sup.  Ct.  1678,  14  L.  Ed. 
2d  510;  and  is  a  violation  of  the  United  States  Statutes  and  Post 
Office  regulations  -  18  U.S.C.  Sec.  1703;  39  C.F.R.,  subchapter 
A-1 ,  part  3  (regulations  Post  Office  Department). 

II 

APPELLANT'S  MOTION  TO  DISMISS  INDICTMENT  OR,  ALTERNATIVELY, 
MOTION  FOR  DISCLOSE  OF  MINUTES  OF  GRAND  JURY  AND 
MOTION  TO  DISMISS  INDICTMENT  ON  THE  BASIS  OF  DISCLOSURE 
SHOULD  HAVE  BEEN  GRANTED  (CT  30-35). 

1.   Introductory  Comment.  Prior  to  trial,  the  appellant 
moved  to  dismiss  the  indictment  or,  alternatively,  for  disclosure 
of  the  Minutes  of  the  Grand  Jury.  This  motion  was  supported  by 
affidavit  of  defense  counsel  (CT  33-35)  based  upon  information 
obtained  from  the  public  records  in  the  office  of  the  United  States 
District  Court  Clerk  or  advice  from  government  witnesses.  Since 
appellant  was  not  seeking  the  names  of  Grand  Jurors,  or  of  the 


manner  in  which  each  Grand  Juror  voted,  but  was  only  questioning 
the  action  of  the  Grand  Jury  taken  as  a  body,  appellant's  motion 
should  have  been  granted.     This  is  especially  so  since  defense 
counsel's  affidavit  seriously  questioned  the  validity  of  the 
Grand  Jury's  action  in  indicting  the  appellant. 

2.       Preliminary  Case  Authority.     Abbott  v.   Superior  Court 
of  Pima  County^   86  Ariz.   309,   345  P.    2d  776;  United  States  v. 
Thompson,    144   F.   2d  604,  Cert,   denied,   323  U.S.   790,  65  Sup.   Ct. 
313,  89  L.   Ed.   630.     Compare:     United  States  v.  Armour,   214  F. 
Supp.   123. 

Ill 

THE  APPELLANT'S  MOTION  TO  DISMISS  THE  INDICTMENT,  ON  THE 
FOLLOWING  GROUNDS,  SHOULD  HAVE  BEEN  GRANTED: 

A.   The  Indictment  Failed  To  State  An  Offense  Against 
The  United  States. 

1.   Introductory  Comment.  The  indictment  was  defective  as 
a  matter  of  law,  in  that: 

(a)  It  did  not  contain  the  elements  of  the  offense 
intended  to  be  charged. 

(b)  It  did  not  sufficiently  apprise  the  appellant  of 
what  he  had  to  be  prepared  to  meet. 

(c)  It  was  not  sufficiently  definitive  in  its  terms  to 
pinpoint  with  accuracy  the  extent  to  which  a  defendant  may  plead 
a  formal  acquittal  of  conviction. 

(d)  It  did  not  set  out  the  offense  with  sufficient 
specificity  as  to  inform  the  court  of  the  facts  alleged,  so  that 


it  might  decide  whether  they  are  sufficient  in  law  to  support 
a  conviction. 

2.   Preliminary  Case  Authority.  Russell  v.   United  States ^ 
369  U.S.  749,  82  Sup.  Ct.  1038,  8  L.  Ed.  2d  240. 

B.  The  Great  Bulk  Of  Allegedly  Fraudulent  State- 

ments Attributed  To  The  Appellant  In  The 
Indictment  Were  No  More  Than  "Seller's 
Talk"  or  "Puffing,"  Which  Is  Not  Viola- 
tive of  18  U.S.C.  Sec.  1341. 

1 .   Preliminary  Case  Authority.  Harrison  v.   United  States^ 

200  F.  2d  662;  United  States  v.   Rabinowitz,   327  F.  2d  62. 

C.  The  Concealments  Or  Omissions  In  Advertising 

Attributed  To  The  Appellant  Were  Not 
Criminal  Under  18  U.S.C.  Sec.  1341, 
Especially  Since  The  Appellant  Was 
Charged,  In  Some  Instances,  With  Merely 
Not  "Clearly  Revealing"  Certain  Facts. 

1 .   Preliminary  Case  Authority.  United  States  v.  Kramt 

247  F.  2d  830;  United  States  v.   MoNamara^   91  F.  2d  986;  Epstein 

V.    United  States^   174  F.  2d  754;  Stubbs  v.    United  States^   249 

Fed.  571;  Charles  v.    United  States ^   213  Fed.  707;  Williams  v. 

United  States^   278  F.  2d  535;  Raid  v.    United  States,   157  F.  2d 

630;  Gregory  v.    United  States ,   253  F.  2d  104;  Kreuter  v.    United 

States,   218  F.  2d  532;  Linden  v.    United  States,   254  F.  2d  560; 

Silverman  v.    United  States,    213  F.  2d  405;  Cacy  v.    United 

States,   298  F.  2d  227. 


D.  There  Were  No  Allegations  In  The  Indictment 

That  Someone  Was  Defrauded. 

1 .   Preliminary  Case  Authority.  Fushay  v.    United  States ^ 
68  F.  2d  205;  United  States  v.   Brown,   79  F.  2d  321;  United  States 
V.   RabinowitZj   supra,    327  F.  2d  62;  United  States  v.   Barren, 
305  F.  2d  527;  United  States  v.   Brunet,   111   F.  Supp.  766;  Uoser 
V.   New  York  Life  Insurance  Company,    151  F.  2d  396;  Sohlaadt  v. 
Zimmeiman,   206  F.  2d  282;  Kern  Copters,  Inc.   v.  Allied  Helicopter 
Service,  Inc.,   Ill   F.  2d  308. 

E.  Inadequate  Evidence  Was  Presented  To  The 

Grand  Jury  To  Sustain  An  Indictment. 

1.  Introductory  Comment.  A  bona  fide  promise,  which  was 
present  in  the  instant  case  (Exhibit  F)  and  presented  to  the  Grand 
Jury,  to  return  money  obtained  as  a  result  of  the  alleged  mislead- 
ing advertising  was  made  by  LM  and  negated  any  charge  of  fraud 
which  the  false  advertising  would  otherwise  have  supported. 

2.  Preliminary  Case  Authority.  Harrison  v.   United  States, 
supra,   200  F.  2d  662;  Jeffries  v.   Olesen,   121  F.  Supp.  463.  And 
good  faith  is  a  complete  defense  to  a  mail  fraud  indictment. 
Gold  V.    United  States,   36  F.  2d  16;  Walters  v.    United  States, 
256  F.  2d  840. 

F.  If  The  Indictment  Stated  An  Offense  Under  18  U.S.C.A. 

1341,  then  18  U.S.C.A.  1341  And  The  Indictment 
Returned  Against  The  Appellant  Were  Unconstitu- 
tional As  Not  Providing  Any  Ascertainable 
Standard  Of  Guilt. 

1.   Introductory  Comment.  If,  as  a  matter  of  law,  the  indict- 
ment returned  against  the  appellant  stated  an  offense  under  18  U.S.C.A. 


Sec.  1341  and  a  "scheme  to  defraud"  could  be  found  to  be  present 
without  there  having  been  proved  any  "actual  misrepresentation  of 
fact,"  that  the  scheme  "succeeded"  or  that  anyone  was  defrauded 
or  sustained  a  loss  as  a  result  of  the  scheme,  then  the  indictment 
provided  no  ascertainable  standard  of  guilt.  This  is  all  the  more 
true  when  it  is  considered  that  the  court  merely  accepted  that  what 
was  not   said  by  the  appellant  constituted  "concealment"  or  that 
most  gullible  persons  would  misread  what  was  contained  in  the 
material  promulgated  by  the  appellant  and  his  company. H^J 

2.   Preliminary  Case  Authority.  Giaooio  v.   Pennsylvania^ 
382  U.S.  399,  86  Sup.  Ct.  518,  15  L.  Ed.  2d  447;  Winters  v.   United 
States,   333  U.S.  507,  68  Sup.  Ct.  665,  92  L.  Ed.  840;  Musser  v. 
Utah,   333  U.S.  95,  68  Sup.  Ct.  397,  92  L.  Ed.  562;  Connally  v. 
General  Construction  Co.,   269  U.S.  385,  46  Sup.  Ct.  126,  70  L.  Ed. 
322;  United  States  v.    Cohen  Grocery  Co.,   255  U.S.  81,  41  Sup.  Ct. 
298,  65  L.  Ed.  516;  United  States  v.   DeCadena,   105  F.  Supp.  202. 


[17]  At  and  prior  to  the  time  of  the  indictment  returned  against 
the  appellant,  extensive  congressional  hearings  were  in  progress 
and  the  Post  Office  Department  pointed  with  considerable  pride  to 
the  indictment  of  the  defendant  in  connection  with  the  Lake  Mead 
project.   The  publicity  that  attended  the  indictment  of  the  defend- 
ant can  hardly  be  overemphasized,  nor  was  it  possible  for  that 
publicity  to  have  not  affected  the  trial  judge.  Giles  v.   Marylandj 

U.S.  ,  Sup.  Ct.  ,  17  L.  Ed.  737;  Sheppard  v.  Maxuell, 

384  U.S.  333,  86  Sup.  Ct .  1507,  16  L.  Ed.  2d  600. 

Parenthetically,  it  shall  be  stated  that  it  is  apparent  from 
the  judge's  conduct  and  remarks  that  he  had  (1)  arrived  at  an  opinion 
as  to  the  appellant's  guilt  prior  to  trial;  and  (2)  had  in  mind  the 
fact  that  there  was  litigation  over  title  to  the  land.   This  conclu- 
sion necessarily  follows  from  the  fact  that  the  trial  judge  was  very 
aware  of  the  title  difficulties  in  which  Lake  Mead  was  embroiled  at 
the  time  of  trial.   It  should  be  noted,  however,  that  Lake  Mead  (LM) 
has  settled  all  of  its  title  disputes  at  a  cost  of  approximately 
$250,000.00  and  has  delivered  full  and  complete  clear  legal  title 
to  all  land  purchasers. 


IV 

APPELLANT'S  MOTION  TO  DISMISS  INDICTMENT.  ON  THE  GROUND 
EACH  COUNT  FAILED  TO  STATE  AN  OFFENSE  AGAINST  THE 
UNITED  STATES  AND  EACH  COUNT  WAS  DUPLICITOUS,  SHOULD 
HAVE  BEEN  GRANTED  ON  THE  FOLLOWING  GROUNDS: 

A.   Each  Count  Failed  To  State  Facts  Sufficient  To 
Constitute  An  Offense  Against  The  United 
States. 

1.  Introductory  Comment.  18  U.S.C.A.  Sec.  1341  reads  in 

part: 

"Whoever  .  .  .  places  in  any  post  office  or 
authorized  depository  for  mail  ..." 

Each  of  the  counts  of  the  indictment  are  alleged  in  identical 

terms,  to  wit: 

"On  or  about  (date)  for  the  purpose  of  executing 
the  aforesaid  scheme  and  artifice  to  defraud  and 
attempting  to  do  so,  the  defendant  placed   or 
caused  to  he  placed   in  an  authorized  depository 
for  mail  at  Phoenix,  within  the  State  and  District 
of  Arizona,  a  letter  addressed  to  (name  and 
address)  to  be  sent  and  delivered  by  the  Post 
Office  Department  of  the  United  States,  in 
violation  of  18  U.S.C.  1341."  (Emphasis  added.) 

2.  Preliminary  Case  Authority.  18  U.S.C.  1341  covers  only 
fraud  in  which  use  of  the  mail  is  a  "part  of  the  execution  of  the 
fraud,"  is  "incident  to  an  essential  part  of  the  scheme"  or  "for 
the  purpose  of  executing  the  scheme."  Vaw  v.    United  States^ 

363  U.S.  370,  80  Sup.  Ct.  1171.  4  L.  Ed.  2d  1277.  Appellant  was 
not   charged,  in  the  words  of  the  statute,  with  having  "placed" 
the  matter.  Nor  was  the  appellant  charged  with  having  ''willfully'' 
caused  the  matter  to  be  placed,  which  would  be  sufficient  under 
the  PRINCIPALS  STATUTE,  18  U.S.C.A.  Sec.  2(b),  as  amended,  which 
provides: 


"Whoever  willfully  causes  an  act  to  be  done  which 
if  directly  performed  by  him  or  another  would  be 
an  offense  against  the  United  States,  is  punish- 
able as  a  principal."  (Underscored  word  added 
by  1958  amendment.) 

Thus,  by  the  government's  alternative  allegation  in  the 
one  paragraph  of  each  count,  which  under  Parv   would  invoke  the  mail 
fraud  statute,  appellant  was  not  charged  with  the  commission  of  any 
crime  at  all,  and  the  indictment  should  have  been  dismissed. 

Finally,  in  determining  queries  arising  from  the  insuf- 
ficiency of  the  allegations,  the  indictment  must  be  construed  in 
the  manner  most  favorable  to  the  defendant.  Johnson  v.   United 
States,    95  F.  2d  813. 

B.   Each  Count  Of  The  Indictment  Was  Duplicitous. 
1.   Introductory  Comment.  After  its  revision  in  1948,  the 
mail  fraud  statute  in  effect  charged  three  separate  crimes: 

(a)  To  devise  a  scheme  or  artifice  to  defraud; 

(b)  To  devise  a  scheme  to  obtain  money  or  property  by 
false  or  fraudulent  pretenses*  representations,  or  of  promises;  and 

(c)  To  devise  a  scheme  to  sell,  dispose  of,  or  loan 
counterfeit  or  spurious  money. 

Each  count  of  the  indictment  charged  the  appellant  with 

violation  of  two  of  these  crimes: 

"That  Marvin  Lustiger,  hereinafter  referred  to  as 
the  'defendant',  devised  and  intended  to  devise  a 
scheme  and  artifice  to  defraud  and   for  obtaining 
money  by  means  of  false  and  fraudulent  pretenses, 
representations  and  promises  from  numerous  persons 
..."  (Emphasis  added.) 


Therefore,  appellant  respectfully  submits  that  the 
indictment,  and  each  count  thereof,  was  duplicitous  and  should 
have  been  dismissed. 

2.   Preliminary  Case  Authority.  An  indictment  is  void  for 
duplicity  when,  contrary  to  Rule  8(a)  FRCrP,  it  charges  two 
separate  offenses  in  one  count.  Empire  Oil  and  Gas  Corp.   v. 
United  States  J    136  F.  2d  868;  United  States  v.   Martinez -Gonzales^ 
89  F.  Supp.  62.  Appellant  recognizes  that  Form  3  (FRCrP  App.) 
seemingly  sanctions  such  duplicity  in  that  there  are  cases  that 
reject  the  contention  as  to  duplicity  as  herein  made.  See,  e.g.. 
United  States  v.    Culver,    224  F.  Supp.  419. 


THE  COURT  COMMITTED  PREJUDICIAL  ERROR  IN  DENYING  THE 
FOLLOWING  PRETRIAL  MOTIONS  MADE  BY  THE  APPELLANT: 

A.  Motion  For  Discovery  And  Inspection  Of 

Documents  (CT  59,  et  seq.) . 

1.   Preliminary  Case  Authority.  Brady  v.  Maryland,   373  U.S. 
83,  83  Sup.  Ct.  1194,  10  L.  Ed.  2d  215;  United  States  ex  rel 
Almeida  v.   Baldi,    195  F.  2d  815;  Barhee  v.   Warden,  Maryland  Peni- 
tentiary,   331  F.  2d  842;  United  States  v.   Wilkins,   326  F.  2d  135. 

B.  Motion  For  Bill  Of  Particulars 

(CT  76,  et  seq. ) 

1 .   Preliminary  Case  Authority.  Williams  v.   United  States, 
289  F.  2d  598;  Yeargain  v.    United  States,   314  F.  2d  881;  United 
States  V.   Solomon,   26  F.R.D.  397. 


VI 

THE  INDICTMENT  IN  WHICH  THE  APPELLANT  WAS  CHARGED  WAS 
INVALID  AND  VOID,  IN  THAT  IT  CHARGED  CONDUCT  WHICH 
WAS  PROTECTED  BY  THE  FIRST  AMENDMENT,  UNITED  STATES 
CONSTITUTION. 


1.  Introductory  Comment.  In  framing  its  indictment,  the 
government  took  portions  of  statements  contained  in  appellant's 
advertising  brochures  and,  based  thereon,  alleged  a  "scheme  to 
defraud."  It  is  submitted  that  portions  of  appellant's  adver- 
tising cannot  be  taken  out  of  context  and  the  appellant  charged 
with  a  fraudulent  scheme  based  upon  such  portions  alone.  The 
gravamen  of  the  offense  of  which  the  appellant  was  charged  was 

a  "scheme  to  defraud."  Surely,  the  entire  advertising  brochures, 
and  not  just  portions  thereof  taken  out  of  context,  must  be 
examined  in  order  to  determine  whether  or  not,  in  fact,  a  "scheme 
to  defraud"  was  present.  To  take  a  portion  of  the  advertising 
out  of  context  violated  appellant's  First-Amendment  rights 
(freedom  of  speech) . 

2.  Preliminary  Case  Authority.  The  principle  here  under 
discussion  exists  in  other  First-Amendment  areas,  e.g.^   obscenity. 
Thus,  a  book  must  be  read  in  its  entirety  to  determine  whether  it 
is  obscene;  portions  may  not  be  taken  out  of  context.  United 
States  V.   One  Book  Called  "Ulysses",   5  F.  Supp.  182,  185,  affirmed 
72  F.  2d  705.  Further,  the  United  States  Supreme  Court  in  Roth 

V.  United  States  and  Alberts  v.  California  (decided  together) 
354  U.S.  476,  77  Sup.  Ct.  1304,  1  L.  Ed.  2d  1498,  approved  of 
the  ''Ulysses"   decision  and  set  forth  the  constitutionally  acceptable 


definition  that  the  "dominant  theme"  taken  as  a  whole,  must 
appeal  to  the  prurient  interest  for  a  matter  to  be  obscene. 
See  also  A  Book  Named  John  Cleland's  Memoirs  of  a  Woman  of 
Pleasure  v.   Massachusetts^    383  U.S.  413,  86  Sup.  Ct.  975,  16 
L.  Ed.  2d  1;  Ginzberg  v.    United  States,    383  U.S.  463,  86  Sup. 
Ct.  942,  16  L.  Ed.  2d  31;  Mishken  v.    New  York,    383  U.S.  502, 
86  Sup.  Ct.  958,  16  L.  Ed.  2d  56.  It  is  submitted  that  fraud- 
ulent statements,  like  obscene  literature,  are  not  constitution- 
ally protected.  But  to  lose  the  cloak  of  constitutional  pro- 
tection, a  statement  must  clearly  be  fraudulent.  It  is  sub- 
mitted that  the  statements  attributed  to  the  defendnat  herein 
were  not  of  such  a  nature  that  the  First  Amendment's  protections 
should  have  been  lost.  Finally,  where  First-Amendment  protections 
are  involved,  there  is  a  presumption  that  a  statute  under  attack 
is  unconstitutional. 

VII 

THE  COURT  COMMITTED  PREJUDICIAL  ERROR  IN  MISINTERPRETING 
AND  NOT  AFFORDING  TO  THE  APPELLANT  THE  PROTECTION  OF 
THE  FIFTH  AMENDMENT  TO  THE  UNITED  STATES  CONSTITUTION, 
IN  THAT: 

A.   The  Evidence  Was  Insufficient  As  A  Matter  of  Law 
To  Overcome  The  Presumption  Of  Innocence 
Which  Surrounds  A  Defendant  In  Every  Criminal 
Proceeding.  [18] 

1 .   Preliminary  Case  Authority.  Fleisohman  v.   United  States, 

339  U.S.  349,  70  Sup.  Ct.  739,  94  L.  Ed.  906;  Griffin  v.   California, 


[18]  Where,  in  the  outline  of  appellant's  Argument  and  Preliminary 
Case  Authority,  appellant  states  that  the  evidence  was  insufficient 
as  a  matter  of  fact  and  law  to  sustain  a  conviction,  appellant  also 
desires  to  assert  as  error  the  denial  by  the  court  of  his  Motion 

for  Judgment  of  Acquittal,  Motion  in  Arrest  of  Judgment  and  Motion 
for  new  trial. 


380  U.S.  609,  85  Sup.  Ct.  1229,  14  L.  Ed.  2d  1206;  Ulson  v. 
United  States,    149  U.S.  60,  13  Sup.  Ct.  765,  37  L.  Ed.  650; 
Colt  V.    United  States,    158  F.  2d  641;  United  States  v.  Bennett, 
152  F.  2d  342;  Boatwright  v.    United  States »   105  F.  2d  737; 
Kaplan  v.    United  States,   329  F.  2d  561;  State  v.   Levy,   113  P. 
2d  306  (Wash.);  People  v.  Hill,   175  P.  2d  45  (Cal.  App.  1946); 
Holland  v.   Commonwealth,   55  S.E.  2d  437  (Va.) 

B.  No  Specific  Wrongful  Intent  Was  Present  As  Is 

Required  By  18  U.S.C.  Sec.  1341  And  Which 
Intent  Can  Never  Be  Presumed. 

1 .   Preliminary  Case  Authority.  Williams  v.   United  States, 

278  F.  2d  535;  Morissette  v.    United  States,   342  U.S.  246,  72  Sup. 

Ct.  240,  96  L.  Ed.  288. 

C.  The  Undeniable  Good  Faith  Exhibited  By  The  Appel- 

lant Was  A  Complete  Defense  To  A  Charge  Of 
Violating  18  U.S.C.  Sec.  1341. 

1 .   Preliminary  Case  Authority.  Gold  v.   United  States,  supra, 

36  F.  2d  16;  Walters  v.   United  States,   256  F.  2d  840>  supra. 

D.  Appellant  Was  Found  Guilty  Under  An  Indictment 

And  Statute  Which  Did  Not  Contain  Any 
Ascertainable  Standard  Of  Guilt. 

1 .       Preliminary  Case  Authority.     Giaocio  v.  Pennsylvania, 

supra,   382  U.S.  399,  86  Sup.  Ct.  518,  15  L.  Ed.  2d  447;  Bouie  v. 

Columbia,   378  U.S.  347,  84  Sup.  Ct.  1697,  12  L.  Ed.  2d  894. 

E.  The  Government  Failed  To  Prove  Anyone  Was 

Defrauded  By  The  Appellant's  Alleged 
Misconduct. 

1.   Preliminary  Case  Authority.  United  States  v.  Rabinowitz, 
supra,   327  F.  2d  62;  United  States  v.   Barren,   supra,   305  F.  2d  527; 
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United  states  v.   Bvunet,   supra^   227  F.  Supp.  776;  United  States 
V.   Schwartz,   230  F.  2d  537. 

VIII 

THE  COURT  COMMITTED  PREJUDICIAL  ERROR  IN  ADMITTING  AND 
REFUSING  TO  ADMIT  THE   FOLLOWING  EVIDENCE: 

A.  Evidence  Of  Value. 

1.  Introductory  Comment.     At  the  trial   of  the  instant  case, 
while  the  court  permitted  evidence  of  value  from  customer  witnesses 
(RT  428,  506,  553,  562,  617),  it  excluded  evidence  of  value  from 
Smith,  the  at-the-moment-and-in-effect  complete  owner  of  all   of 
the  lands  in  question  (RT  219).     The  evidence  by  way  of  offer  of 
proof  was  that  the  land  was  worth  $595.00  per  acre  in  its  present 
condition  without  roads   (RT  221).     In  addition,  the  court  excluded 
evidence  of  the  $495.00  sale  price  (Ex.   5V,  5W,  5X;   RT  459-461) 
for  50'   by  112'    lots  just  outside  Kingman,  Arizona  (RT  566).  This 
amounted  to  approximately  $3,960.00  per  acre. 

2.  Preliminary  Case  Authority.     Farrell  v.   United  States , 
321    F.   2d  409;   United  States  v.   Bloom,   237  F.   2d  158. 

B.  Evidence  Of  Standards  Of  The  Industry  And 

Related  Values. 

1.       Introductory  Comment.     On  trial,  the  court  excluded  the 
compendia  of  ads  and  promotional  materials  of  competitor  Mohave 
County  and  western  subdividers  used  during  the  period  charged  in 
the  indictment  (RT  573,  575).     These  consisted  of: 

Exhibit  E:  A  compendium  of  ads  and  promotional 
materials  used  at  the  same  time  by  competitor  Mohave 
County  subdividers,  to  wit,  Lake  Mohave  Ranchos ,  Lake 


Mead  Ranches,  Meadview,  Golden  Valley  and  Paradise 
Acres,  etc.  (supplemented  by  Ex.  BB-2  -  which,  by  Ex. 
BB  and  Stip.  No.  9,  were  established  as  being  authentic 
pictures  of  Paradise  Acres). 

Exhibit  CC:  A  collection  of  Mohave  County  publi- 
cations at  the  same  time  showing  ads  of  Mohave  County 
competitors  of  LM. 

Exhibit  F:  A  compendium  of  ads  and  promotional 
materials  used,  at  the  same  time,  by  competitor  western 
land  subdividers,  to  wit.  Horizon  City,  Texas,  and  Rio 
Grande  Estates,  New  Mexico  (as  supplemented  by  Ex.  BB-3 
-  which,  by  Ex.  BB  and  Stip.  No.  9,  were  established  as 
being  authentic  pictures  of  these  subdivisions). 
At  the  trial,  the  court  also  excluded  evidence  of  the  small -tract 
offerings  of  the  Federal  Bureau  of  Land  Management  in  Arizona  and 
California  during  the  same  period  (RT  572,  575).  It  cannot  be 
overemphasized  that  these  proffered  exhibits  consisted  of  advertis- 
ing promulgated  by  a  governmental  agency  under  standards  which 
undoubtedly  were  approved  by  the  United  States  Government.  In 
light  of  this  fact,  it  might  even  be  wondered  if  the  United  States 
Government  was  not  estopped  to  assert  that  the  appellant  engaged 
in  misconduct  in  his  advertising,  when  that  advertising  went  no 
further  than  that  of  the  United  States  Government^^^^.  The 


[19]  As  has  been  indicated  earlier  in  this  brief,  had  the  appellant, 
Marvin  Lustiger,  testified,  he  could  have  shed  much  light  on  many 
issues  presented  on  this  appeal.   Specifically,  he  could  have  testi- 
fied as  to  his  familiarity  and  knowledge  of  the  publications  of  the 
Bureau  of  Land  Management,  including  their  advertising  practices 
and  the  prices  they  charged  for  land  sold  by  the  Bureau. 


exhibits  referred  to  consisted  of: 

Exhibit  6:  A  compendium  of  the  offerings  of 
the  Bureau  of  Land  Management,  a  governmental  agency, 
of  small  tracts  in  Arizona,  and  its  publicity  attend- 
ant thereto  -  as  more  fully  disclosed  by  Stip.  No.  5, 
which  said  tracts  were  offered  at  Apache  Junction, 
Liberty,  Yucca,  and  Snowflake  (supplemented  by  Ex. 
BB-1  -  which,  by  Ex.  BB  and  Stip.  No.  9,  were  establish- 
ed as  being  authentic  pictures  of  the  lands  covered  by 
these  offerings) . 

Exhibits  AA,  AA-1 ,  AA-2,  AA-3,  AA-4  (covered  by 
Stip.  No.  8):  A  compendium  of  certain  offerings  of  the 
aforesaid  Bureau  of  Land  Management  of  small  tracts 
in  California,  and  its  publicity  attendant  thereto, 
together  with  concededly  authentic  pictures  of  the 
lands  covered  by  these  offerings. 

These  documents,  as  to  which  the  government  reserved  solely  an 

objection  as  to  materiality,  were  offered: 

(a)  to  establish  the  standards  of  the  industry  of  which 

LM  was  a  member; 

(b)  on  the  issue  of  value;  and  • 

(c)  to  support  defendant's  position  that  the  government 

had  failed  to  prove  bad  faith. 
Concededly,  unless  the  materials  of  Mohave  County  sub- 
divider  competitors   (Ex.   E)  were  admissible,  the  materials  of  out- 
of-state  competitors  were  not  admissible.     Hence,  argument  here 
will   be  confined  to  what  the  materials  of  the  Mohave  County 
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subdividers  proved.     As  to  the  Federal   Bureau  of  Land  Management 
offerings  and  materials,  defendant  concedes  similarly  that  if  data 
as  to  the  Arizona  small -tract  offerings  during  the  period  were  not 
admissible,  data  as  to  the  California  small-tract  offerings  were 
clearly  not  admissible.     And  so,  as  a  predicate  for  the  argument 
that  follows,  reference  herein  is  solely  to  the  Federal  Bureau 
of  Land  Management's  small -tract  offerings  in  Arizona  and,  for 
brevity,  is  limited  primarily  to  the  Bureau's  Apache  Junction, 
Arizona,  offering. 

Exhibit  E  demonstrates: 

(1)  Although  every   Mohave  County  subdivision  has 
the  same  checkerboard  pattern  as  that  of  LM's  subdivision 
(Ex.  24A) ,  not  one  of  the  competing  subdividers  -  any  more 
than  LM  -  disclosed  this  in  their  materials  (Ex.  E:  Lake 
Mohave  Ranchos  -  Sheet  2,  3,  4,  5  (all  on  last  page), 
Sheets  6,  8,  9,  12;  Lake  Mohave  Estates  -  Sheet  18  (back 
page);  Lake  Mead  Ranchos  -  Sheet  20  (back  page).  Sheet  21; 
Meadview  -  Sheet  24;  Golden  Valley  -  Sheet  31,  36;  Para- 
dise Acres  -  Sheets  37,  38,  39). 

(2)  These  competitors  used  an  imagination  in  the 

naming  of  their  subdivisions  that  far  outdid  LM's  naming 

of  its  subdivision.  Thus,  for  example: 

(a)  Lake  Mohave  Ranchos, 

located  down  the  road  from  LM's  sub- 
division, is  a  far  piece  from  anywhere 
near  Lake  Mohave  [20]  (although  its 
maps,  like  those  of  LM,  clearly  dis- 
closed the  distance) 


[20]  The  standard  text  of  its  ads  (Ex.  E:  Sheets  6,  7,  8,  9)  lends 
support  to  this  imaginative  naming  of  a  subdivision: 
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(b)  "Meadview"  has  less  than  100 
"view"  lots  (RT  514). 

(3)  All  of  the  competitors  display  in  their 

materials  a  flamboyancy  that  exceeds  that  of  LM's 

materials.  For  example: 

"Consider,  then,  the  fact  that  Lake  Mohave 
Ranchos  is  virtually  surrounded  by  Lake 
Mead  Recreational  Area"  (Ex.  E:  Sheet  1, 
p.  4;  Sheet  2,  p.  8) 

"If  you  want  to  fish  .  .  .  it's  just 
minutes  away"  (Ex.  E,  Sheet  1  ,  p.  9) 

"Here  you  will  find  a  planned  community 
.  .  ."  (Ex.  E,  Sheet  21) 

"near  Las  Vegas  and  Kingman"  (Ex.  E,  Sheet 
2,  p.  11) 

"electric  power  lines  have  been  constructed 
to  provide  power"  (Ex.  E,  Sheet  5,  p.  8) 

"power  lines  are  being  extended"  (Ex.  E, 
Sheet  7,  8) 

"Lake  Mohave  Ranchos  are  a  planned  develop- 
ment" (Ex.  E,  Sheet  9) 

"nestled  in  a  huge  bend  of  the  Colorado 
River"  (Ex.  E,  Sheet  18) 

"Panoramic  acre  Homesites  overlooking  fabu- 
lous Lake  Mead  .  .  .  2  miles  from  the  shore 
of  Lake  Mead"  (Ex.  E,  Sheet  23) 


[20  cont'd] 

"Where  Are  The  Lake  Mohave  Ranchos  Located 
"Just  a  short  drive  from  fabulous  Las  Vegas,  Lake  Mead  and 
Boulder  Dam.   Lake  Mohave  Ranchos  are  also  in  close  proxi- 
mity to  bustling  and  rapidly  expanding  Kingman,  Arizona. 
Lake  Mohave  is  fed  by  the  Colorado  River  which  offers  the 
Southwest  one  of  the  finest  resorts  in  the  nation.   It  is 
68  miles  long  and  abounds  in  trout  and  bass.   Lake  Mead, 
Lake  Mohave  and  Lake  Havasu  are  all  part  of  the  Colorado 
River,  and  are  separated  by  3  large  dams  that  supply  power 
for  progress  in  the  southwest." 


"Hurry  only  60  days  left  to  own  your  2-1/2 
acres  in  Golden  Valley  .  .  .  Prices  subject 
to  change  as  land  values  rise"  (Ex.  E,  Sheet 
31) 

(4)  The  price  of  land  in  the  nearby  competing  sub- 
divisions greatly  increased  during  the  period  charged 
in  the  indictment  and,  in  eyery   instance,  exceeded  LM's 
price  for  its  acreage  ($395  and  then  $495  per  1-1/4  acre 
or  $316  and  then  $396  per  acre).  Thus: 

(a)  Lake  Mohave  Ranches'  price  was  $395  per 

acre  and  increased  to  $895  per  acre 
(Ex.  E,  Sheets  1-17); 

(b)  Lake  Mohave  Estates'  price  was  $495  per 

acre  and  increased  to  $595  per  acre 
(Ex.  E,  Sheets  18,  19); 

(c)  Lake  Mead  Ranchos '  price  was  $695  per 

acre  (Ex.  E,  Sheet  20); 

(d)  Meadview's  prices  started  at  $795  per 

acre  (Ex.   E,  Sheet  23-30); 

(e)  Golden  Valley's  price  was  $995  for  2-1/2 

acres  (or  $398  per  acre)  and  increased 
to  $1,195  for  2-1/2  acres   (or  $478 
per  acre)    (Ex.   E,  Sheets  31,  35); 

(f)  Paradise  Acres'   price  was  $476  per  acre 

(Ex.   E,  Sheet  38). 
Stipulation  No.   5,   relating  to  the  Federal   Bureau  of  Land 
Management  offerings,  establishes  that  in  connection  with  the  U.  S. 
Government  Bureau's  offering  to  the  public  for  sale  2-1/2  or  5-acre 


tracts  it  used  and  distributed  the  pamphlets  that  are  Sheets 
1-4  of  Ex.  G.  These  pamphlets  represent  that: 

(1)  Under  the  Small  Tract  Act  citizens  obtain 
lands  "for  residences,  recreation,  or  business  pur- 
poses" (Ex.  G,  Sheet  1 ,  p.  3) 

(2)  "Under  the  small  tract  law,  small  parcels 
of  vacant  public  land  may  be  leased  or  sold  if  they 
are  chiefly  valuable  for  residential,  recreation, 
business,  or  community  sites.  *  *  *  To  qualify  as  a 
residential  site,  land  must  be  suitable  for  seasonal 
or  year-round  use  as  a  home  for  a  family."  (Ex.  G, 
Sheet  1 ,  p.  5) 

(3)  "How  much  will  I  have  to  pay  for  my  small 
tract?  At  the  time  the  land  is  classified,  it  is 
appraised  at  its  fair  market  value,  consistent  with 
other  land  values  for  similar  lands  in  the  area.  The 
price  varies  according  to  the  character,  location, 
and  desirability  of  the  land.  Land  near  towns  or 
cities  is  likely  to  have  a  higher  value  than  land  in 
more  distant  and  isolated  areas.  Also,  land  fronting 
on  roads,  streams,  or  lakes  is  more  valuable  than  land 
not  having  such  frontage."  (Ex.  G,  Sheet  1,  p.  22) 

(4)  "The  Small  Tract  Act  of  1938  provides  a 
means  whereby  a  person  can  obtain  land  for  a  homesite, 
business  site,  or  recreation  site,  if  the  land  is 
opened  by  the  Bureau.  These  tracts  may  be  up  to  five 
acres  in  size."  (Ex.  G,  Sheet  4,  p.  9) 

The  United  States  Government  Agency  also  secured  general  publicity 

for  its  offerings,  such  as  is  shown  by  Sheet  4A  of  Ex.  G.  Note, 

for  example: 

"Per-acre  appraisals  may  range  from  $100  to  more  than 
$1,000  depending  on  the  location  of  the  land  and  other 
factors.     Land  which  appeared  practically  worthless  a 
few  years  ago,  Helmandollar  pointed  out,  has  since 
become  valuable  for  esthetic  or  other  reasons." 

The  offering  circular  by  which  the  Apache  Junction  lands  were 

offered  read  in  part: 

"The  center  of  the  Apache  Junction  Area  is  at 
the  intersection  of  the  Apache  Trail   and  Highway  U.S. 
60-70-80-89,  and  is   32  miles  east  of  Phoenix,  Arizona, 
on  the  lower  southwestern  slopes  of  the  Superstition 
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Mountain  Range.  The  population  is  approximately  8,500 
permanent  residents.  Three  water  companies  service  the 
area,  electricity  is  available  in  all  but  the  remote 
portions,  and  natural  gas  is  being  extended  into  outlying 
areas. 

"The  subject  lands  are  situated  on  the  eastern  fringe 
of  the  Apache  Junction  Area  and  are  north  of  the  U.  S. 
Highway  60-70-80-89,  and  east  of  the  main  access  road 
running  northerly  through  the  NE  1/4  Sec.  35,  and  they 
are  considered  equally  desirable  and  potentially  suitable 
for  desert  homesite  development.  The  tracts  can  be 
identified  by  finding  the  brass  cap  survey  markers  for 
the  east  quarter  corner  and  the  west  quarter  corner  of 
Sec.  36,  and  by  finding  the  reference  corners  for  the 
northwest  section  corner  and  the  north  quarter  corner 
of  Sec.  36.  Electricity  is  available  to  this  neighbor- 
hood from  a  power  line  running  along  the  western  boundary 
of  Sec.  25  and  the  NW  1/4  Sec.  36.  Natural  gas  and 
water  are  available  at  the  Palm  Springs  development 
2-1/2  miles  to  the  west,  and  can  be  extended  into  these 
lands  as  soon  as  sufficient  demand  exists.  There  are 
no  zoning  restrictions.  The  lands  are  accessible  from 
U.  S.  Highway  60-70-80-89  by  a  graded,  gravel  road 
leaving  this  highway  3.5  miles  southeast  of  Apache 
Junction,  thence  northeastward  to  the  point  of  inter- 
section with  the  north  section  line  of  Sec.  35.  A 
recently  cleared  and  graded  road  runs  eastward  along 
the  line  for  1/4  mile  to  the  northwest  corner  of  the 
land,  and  continues  east  along  the  north  side  of  Sec. 
36,  giving  access  to  the  northern  portion  of  the  area. 
The  southern  portion  is  accessible  from  a  point  on  the 
U.  S.  Highway  4.25  miles  southeast  of  Apache  Junction, 
then  northerly  over  unimproved  roads  and  trails  into 
the  subject  land. 

"The  topography  of  the  NW  1/4,  NE  1/4  SW  1/4  and 
the  N  1/2  N  1/2  SE  1/4  Sec.  36,  is  quite  flat,  with  a 
yery   gentle  slope.  Two  main  and  several  ^ery   small 
shallow  washes  traverse  the  area. 

***** 

"The  highest  and  best  use  for  these  lands  is  for 
desert  homesite  development. 

***** 

"Bids  sent  by  mail  will  be  considered  only  if 
received  at  the  Arizona  Land  Office,  Bureau  of  Land 
Management,  3022  Federal  Building,  Phoenix  25,  Arizona, 
prior  to  3:00  P.M.,  March  23,  1962."  (Ex.  G,  Sheet  5) 


The  publicity  release  of  the  U.  S.   Government  Agency,  relating  to 

the  Apache  Junction  offering,  read: 

"Seventy-nine  home  sites  on  federal   land  near  Apache 
Junction  will   be  sold  at  public  auction  in  Phoenix 
March  29."     (Ex.   G,  Sheet  8) 

The  free  newspaper  publicity  attendant  upon  said  sales  said: 

"Helmandoller  said  the  tracts  are  potentially  suitable 
for  desert  homesites.     Electricity  is  available  on 
the  neighborhood  from  a  power  line  along  the  Apache 
Trail . 

"Natural   gas  and  water  is  available  at  Palm  Springs 
subdivision,  2-1/2  miles  to  the  west.     There  is  no 
zoning  restrictions.     All  mineral   rights  are  reserved 
by  the  government. 

"Seventy-nine  home  sites  on  federal   land  near  Apache 

Junction  will  be  sold  at  public  auction  in  Phoenix 

March  29,  the  Bureau  of  Land  Management  said  yesterday." 

(Ex.   G,  Sheet  9) 

This  type  of  publicity  was  sought  from  host  of  Arizona  news  media 

(Stip.   No.   5,  par.   H,  BB,  CC,  DD;   Ex.   G,  Sheets  28-31). 

None  of  the  parcels  were  staked  and  there  was  neither  water 

nor  any  other  utility  services  (electricity,  gas  or  telephone) 

available  at  or  on  the  boundaries  of  said  parcel sL^' -I.  There 

were  no  roads,  bladed  or  otherwise,  leading  to  said  parcels  or 

the  boundaries,  except  for  those  shown  by  a  map  that  was  available 

[221 
at  the  Bureau  of  Land  Management  office  (Stip.  5,  Par.  L)*-  -■. 

The  parcels  sold  for  prices  ranging  from  $800.00  to  $1,182.00 
per  acre  (Stip.  5,  Par.  K) . 


[21]  This  was  true  of  all  of  the  other  Federal  Bureau  of  Land  Manage- 
ment offerings  in  Arizona  -  at  Liberty,  Yucca,  and  Snowflake  (Stip. 
No.  5,  Par.  Q,  V,  FF) . 

[22]  As  to  the  Snowflake  offering,  there  were  no  bladed  roads  at  all 
leading  to  the  tract  or  its  boundaries  (Stip.  No.  5,  Par.  FF) . 
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It  was  shown  that  the  parcels  contained  washes  15  to  20  feet 
wide  covering  an  acre  of  land;  and  there  were  gorges  in  which 
could  be  hidden  a  car  (RT  521)   and  that  all  of  the  parcels  on  the 
south  were  mountainous   (RT  522). 

Purchasers  of  parcels   received  patents   (Stip.   No.   5,  Par. 
M,  Ex.   G,  Sheet  7A)   under  which  the  government  reserved  a  25' 
boundary  right-of-way  for  roadway  and  public  utilities  purposes. 
Since  this   reservation  does  not  run  to  the  benefit  of  surrounding 
parcels,  it  is  obvious  that  the  patent,  without  more,  created 
land-locked  parcels  without  legal   right  to  access. 

Exhibit  G  thus  demonstrates  that  the  government,  which  is 
and  has  been  the  biggest  in  the  field  of  sales  of  unimproved 
lands   (truly  the  leader  of  the  industry) , used  (and  for  free) 
practically  every  promotional   technique  that  LM  and  all   others 
in  the  field  used.     Note  that  the  gullible  would  be  bound  to 
believe  that  he  was  buying  a  "homesite."     Note,  too,  that  by  the 
wery  text  of  the  government's  "brochure,"  the  gullible  might 
naturally  be  led  to  believe  that  by  virtue  of  what  was  said 
("   .    .    .  electricity  is  available   .    .    .";  "natural   gas  and  water 
are  available")   and  what  was  not  said  (note  the  absence  of  indica- 
tion of  whether  the  tracts  are  staked  and  the  inference  from  the 
reserved  right-of-way  statements  that  the  roads  lead  to  the 
individual   tracts)   he  was  getting  a  tract  ready  for  immediate 
city-like  occupancy.     Truly,  the  big  difference  between  the  U.  S. 
Government's  offerings  and  those  of  LM  is  that  the  government 
demanded  cash  whereas  LM  permitted  time  payments. 


I 


2.   Preliminary  Case  Authority.  United  States  v.  Brandt, 

196  F.  2d  653;  United  States  v.   Spvengel,    103  F.  2d  876;  Silk- 
worth  V.    United  States,    10  F.  2d  711. 

C.   Opinion  Evidence 

1.  Introductory  Comment.  The  court  excluded  (RT  530)  the 
opinion  evidence  of  the  former  President  of  the  Arizona  League 
of  Land  Developers  and  one  of  the  leading  subdividers  in  Mohave 
County  (RT  447).  By  stipulation  (Stip.  No.  3),  the  authenticity 
and  competency  of  this  opinion  was  conceded  by  the  government, 
with  the  government's  sole  reservation  being  as  to  materiality. 
This  opinion  was  based  upon  a  review  of  LM's  sales  and  promotional 
materials  in  comparison  with  those  of  other  land  sale  companies 

as  used  during  the  period  charged  in  the  indictment.  The  opinion 
was: 

"*  *  *  In  my  opinion  the  advertising  representations 
and  materials,  sales  techniques  and  devices  used  by 
Lake  Mead  Land  and  Water  Company  during  1961  and  1962 
were  well  within  the  range  of  advertising  representa- 
tions and  materials,  sales  techniques  and  devices 
generally  and  customarily  deemed  proper  during  that 
period,  and  generally  and  customarily  used  during  that 
period  by  land  subdividers  who  then  were  and  now  are 
considered  entirely  proper  and  ethical  by  the  industry 
itself  and  the  public  as  a  whole.  *  *  *"  (Ex.  A) 

2.  Preliminary  Case  Authority.  United  States  v.   West  Coast 
News  Company,   228  F.  Supp.  171;  Senn  v.   Laoknev,   91  Ohio  App.  83, 
100  N.E.  2d  419;  100  N.E.  2d  432;  105  N.E.  2d  49;  107  N.E.  2d  588; 
Sparkhill  Realty  Corp.   v.   State,   4  N.Y.S.  2d  674,  4  N.Y.S.  2d  1023, 
affirmed  279  N.Y.  656,  18  N.E.  2d  301,  based  on  268  N.Y.  192, 

197  N.Y.  192;  Sheldon  v.   Moredal,   29  F.  Supp.  729;  Rolf  v.   Bird, 
239  F.  2d  257;  United  States  v.   Wood,   226  F.  2d  924;  Grismore  v. 
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Consolidated  Fro  ducts,   232  Iowa  328,  5  N.W.  2d  646. 

D.   Other  Errors  and  Excluding  Evidence 

1.  The  admission  of  Ex.  42,  the  deed  by  which  LM  conveyed 
to  the  customers  who  paid  in  full.  This  could  only  have  been 
admissible  if  LM's  title  difficulties  were  at  bar  -  yet  the  govern- 
ment had  stipulated  they  were  not  (Stip.  No.  10,  par.  36).  In  any 
event,  it  was  inadmissible  in  view  of  the  judicially  noticeable 
fact  that  it  is  the  form  of  deed  which  Q\jQry   title  company  uses  to 
convey  title. 

2.  The  exclusion  of  Ex.  B  and  B-1 ,  the  Palm  Springs  exhibits, 
the  materiality  of  which  was  to  demonstrate  that  a  checkerboard 
ownership  pattern  is  no  real  impediment  to  the  development  of  a 
thriving  city. 

3.  The  exclusion  of  Ex.  D,  the  Department  of  Conmerce  Dale 
Carnegie  bible  on  tourism  in  which  Uncle  Sam  encourages,  among 
other  things,  the  use  of  "imagination"  in  the  naming  of  attractions 
and  from  which  any  reader  would  feel  perfectly  justified  in  con- 
ceiving that  it  was  an  appropriate  sales  technique  to  call  a  cattle 
tank  used  by  kids  for  summer  dunkings  as  a  "favorite  swimming 
hole." 


IX 

DEFENDANT'S  CONVICTION  MUST  BE  REVERSED  FOR  THE  REASON 
THAT  HE  WAS  DEPRIVED  OF  EFFECTIVE  REPRESENTATION 
OF  COUNSEL,  IN  VIOLATION  OF  AMENDMENT  VI,  UNITED 
STATES  CONSTITUTION. 


1.       Introductory  Comment.     By  affidavit,  defendant  has 
heretofore  filed  a  Motion  for  Remand  for  Purpose  of  Presenting 
a  Motion  for  New  Trial,  In  the  Alternative,  a  Motion  for  Refer- 
ence to  Take  Additional   Evidence.     Basically,  the  contentions 
stated  in  defendant's  motion,  and  supported  by  affidavit,  are 
that  the  defendant's  counsel  was  mentally  incompetent  to  conduct 
the  trial   of  the  defendant  and  had  a  personal   conflict  of  interest 
adverse  to  that  of  the  defendant  while  trying  the  case  on  behalf 
of  the  defendant.     It  is  defendant's  further  contention  that  the 
mental    incompetence  of  his  counsel   and  the  above-referred  to 
conflict  of  interest  resulted  in  the  defendant's  counsel   advising 
defendant  and  his  wife  not  to  testify.     The  affidavits  heretofore 
filed  by  defendant  in  support  of  his  motion  indicate  that  defendant 
and  his  wife  could  have  supplied  valuable  evidence  which  could  very 
well   have  led  to  defendant's  acquittal. 

Necessarily,  the  record  does  not  disclose  the  inadequacy 
of  counsel,  and  all   of  defendant's  contentions  in  relation  to  this 
issue  were  raised  in  affidavits  in  support  of  the  above-referred  to 
motions.     It  is  nevertheless  hoped,  because  of  the  seriousness  of 
the  issue  and  the  charges  made  by  the  defendant,  that  this  Court 
will   treat  this   issue  as  part  of  the  instant  appeal.     The  fact 
that  this  issue  may  be  raised  upon  a  Motion  for  New  Trial,  even 
if  this  Court  affirms   the  conviction  of  the  defendant,  would 


seem  to  constitute  a  very  good  reason  for  this  Court  entertaining 
the  issue  here  under  discussion,  rather  than  waste  the  court's 
time  with  a  new  trial . 

2.   Preliminary  Case  Authority.  Glasser  v.   United  States, 

315  U.S.  60,  Sup.  Ct.  ,  86  L.  Ed.  688;  Brubaker  v.   Dixon, 

310  F.  2d  30;  Cord  v.   Smith,    338  F.  2d  516;  Tucker  v.    United  States, 
235  F.  2d  238;  Randazzo  v.    United  States,    339  F.  2d  79;  United 
States  Ex  Rel  Miller  v.   Myers,    253  F.  Supp.  55;  Feoyle  v.    Davis, 
48  Cal.  2d  241,  309  P.  2d  1 ;  Rule  33  Federal  Rules  of  Criminal 
Procedure. 

CONCLUSION 

The  Judgment  of  Conviction  should  be  reversed  with  appropriate 
directions  to  the  trial  court  in  the  event  the  appellant  is  tried 
again.  ' 

Respectfully  submitted, 
MARKS  &  SCHNEIDER 
BY:  BURTON  MARKS 
Attorneys  for  Appellant 
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CERTIFICATE  OF  COUNSEL 

I  certify  that,  in  connection  with  the  preparation  of 
this  brief,  I  have  examined  Rules  18  and  19  of  The  United 
States  Court  of  Appeals  for  the  Ninth  Circuit,  and  that, 
in  my   opinion,  the  foregoing  brief  is  in  full  compliance 
with  those  rules. 
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PROOF  OF  SERVICE  BY  MAIL 


STATE  OF  CALIFORNIA 
County  of  Los  Angeles 


)  ss. 
) 


I,  the  undersigned,  say:     I  am  and  was  at  all  times  herein 
mentioned,  a  citizen  of  the  United  States  and  employed  in 
the  County  of  Los  Angeles,  over  the  age  of  eighteen  years 
and  not  a  party  to  the  within  action  or  proceeding;  that 

^ty  business  address  is  215  West  Fifth  Street,  Los  Angeles, 
California  90013,  that  on  ,  1967,  I  served 

the  within  APPELLANT'S  INTERIM  OPENING  BRIEF  (Lustiger  vs. 
United  States)  on  the  following  named  party,  by  depositing 
a  copy  thereof,  inclosed  in  a  sealed  envelope  with  postage 
thereon  fully  prepaid,  in  the  United  States  Post  Office  in 
the  City  of  Los  Angeles,  California,  addressed  to  said 
party  at  the  address  as  follows: 

U.  S.  Attorney's  Office 
Miss  Jo  Ann  Diamos 
Assistant  U.  S.  Attorney 
412  Post  Office  &  Federal  Bldg. 
Tucson,  Arizona 

I  declare  under  penalty  of  perjury  that  the  foregoing  is 
true  and  correct. 


Executed  on 
California. 


-+967^^9t  Los  Angeles, 


Orig.  & 

20  copies  -  United  States  Court  of  Appeals 

Ninth  Circuit 

0.  S.  Post  Offi'  r  and  Courthouse  Bldg. 

7th  &  Mission  Sts. 

San  Francisco,  California  94101 

SUBSCRIBED  AND    SWORN   TO  BEFORE 
ME  THIS   29th   day  of  April,    1967 

DEAN-STANDEFER  MULTI  COPY  SERVICE,  215  W.   Fifth  Street, 
Los  Angeles,  California  90013  -     MAdison  8-6898 


OFFICIAL  SEAL 

LINDA  BERRY 

NOTARY  PUBLIC-CALIFORNIA 
PRINCIPAL  OFKICE  IN 


LINDA  BERRY 
My  Commission  expires  Nov.  4.  1968 


United  States  Court  of  Appeals 


NINTH  CIRCUIT 


No.  20967 


MARVIN  LUSTIGER, 


Appellant, 


vs. 


UNITED  STATES  OF  AMERICA, 

Aifpellee. 


Appeal  from  the  United  States  District  Court  for  the 

District  of  Arizona,   Hon.    James  A.   Welch,    Judge. 


APPENDIX  "A"  THROUGH  APPENDIX  "G" 

TO 
APPELLANT'S  INTERIM  OPENING  BRIEF 


FILED 

MAYl    1957 
yVM.  B.  LUCK.  CLERK 

iAr1    1QR7 


MARKS  &  SCHNEIDER 
BY:  BURTON  MARKS 
8447  Wilshire  Blvd.  ,  Suite  217 
Beverly  Hills,   Calif.    90211 
Attorneys  for  Appellant 


"IMPORTANT!  Plenty  Of  Water.  The  photographs  on  this  page 
show  a  fine  well,  a  spring-fed  pond  and  a  water  tank.  These 
water  sources,  and  more,  are  in  the  heart  of  Lake  Mead  City 
properties. 

"When  sufficient  demand  has  arisen,  a  water  distribution  company 
would  be  formed  to  take  care  of  individual  needs.  Such  a  company 
has  not  been  formed  as  yet,  but  it  is  a  logical  development  in  the 
future  and  would  conform  with  the  public  utility  laws  of  the 
State  of  Arizona. 

"The  official  Development  Board  of  the  State  of  Arizona  reports 
that  Arizona's  vast  water  storage  systems  are  among  the  world's 
largest  and  most  efficient.  Even  without  any  additional  water 
awarded  by  the  Supreme  Court  in  the  Arizona  case,  its  present 
water  resources  will  support  an  industrial  and  population  growth 
10  times  as  big  as  Arizona's  total  todayl" 

This  text  appears  opposite  the  opinion  of  the  company's  engineer  (Ex. 
37,  p. 20): 

"*  *  *  Because  I  have  visited  and  observed  the  field  conditions 
of  the  intermittent  water  producing  streams,  springs  and  dug  and 
drilled  water  wells  on  your  land  holdings  together  with  the 
surrounding  area,  I  know  that  the  underlying  area  is  a  water 
supply  of  considerable  capacity.  Water  sources  have  been  devel- 
oped and  used  in  the  past  for  stock-watering.  Recent  well  drill- 
ing has  brought  in  wells  from  a  depth  of  60  feet  to  a  maximum 
depth  of  660  feet  below  the  surface.  Earthen  dams  have  been 
used  to  hold  surface  waters  for  stock-watering  throughout  the 
year.  Conservation  of  surface  waters  by  proper  storage  should 
be  noted  also.  Spreader  dams  could  conserve  natural  rainfall  by 
storage  for  better  vegetation  growth. 

"The  surface  of  your  lands  consists  generally  of  good  soil 
covering  granites  and  related  formations.  These  formations 
have  a  tendency  to  absorb  and  hold  water,  thus  prov1d4ng  af 
natural  water  storage.  When  penetrated  by  wells  these  deeper 
formations  provide  a  good  grade  of  potable  water.  The  wells, 
springs  and  water  sources  included  within  the  boundaries  of 
your  lands  or  adjacent  areas  provide  water  of  excellent 
quality  for  drinking  and  domestic  use,  both  from  a  bacterio- 
logical and  chemical  standpoint,  according  to  reports  made  on 
samples. 

"It  is  my  belief  that  different  portions  of  your  property  will 
produce  water  from  underground  sources.  The  depth  to  a  good 
supply  of  water  will  vary  between  60  and  660  feet  below  the 
surface. 

"There  are  springs  and  a  shallow  well  in  the  eastern  part  of 
your  estate  on  New  Water  Plateau,  which  indicates  good  possi- 
bilities for  developing  a  domestic  supply. 


"There  is  no  question  in  my  mind  but  that  a  good  supply  of 
water  could  be  collected  in  what  is  generally  known  as  the 
Iron  Springs  area  in  the  NW  part  of  T.28N. ,R.16W. ,  which 
could  be  piped  to  a  great  part  of  your  estate,  (much  by 
gravity  flow)  in  anticipation  of  future  community  development. 

"The  subject  of  water  on  your  estate,  for  the  most  part,  com- 
pares favorably  with  other  similar  areas  in  this  part  of  Mohave 
County,  Arizona,  and  in  fact  provides  water  potentialities 
above  the  average.  Incidentally,  Lake  Mead,  north  of  your 
property,  is  one  of  the  largest  storage  dams  in  the  world. 
Its  waters  are  clear  and  potable,  being  excellent  for  domestic 
use.  *  *  *" 


J^ 


THE  LM  SECTIONS   IN  MOHAVE  COUNTY: 


Eg]  Sections  from  which  parcels  were  sold,  with  sole  identification 
of  JDarcels  sold  coming  from  customer  witnesses.   (Ex.   26,  44*  -  See 
synopsis  of  customer  witness  testimony) 

|KI  Sections  from  which  parcels  were  sold  with  no  identification  of 
what  parcels  were  sold  (Ex.   26,  44*). 

iR5  Sections  which  were  subdivided  but  from  which  no  sales  were  made 
(Ex.   26). 

afcl  Sections,  which  were  owned,  being  purchased  under  contract  or 
^ptToned  but  not  subdivided  (Ex.23).  The  purchase  price  ranged  from 
$33.20  per  acre  to  $125.00  per  acre  (Stip.   1,  par.   19). 


*  Ex.  44  reveals  only  that  of  the  total  parcels  available  (4,247) 
in  the  eleven  units  from  which  parcels  were  sold  there  were  3,254 
parcels  "sold  or  the  subject  of  a  company  file." 

APPENDIX  "B" 


NOW!  INVEST  AT  LAKE  MEAD  CITY,  ARIZONA 

Enjoy  fishing,  boating,  hunting,  swimming,  horseback  riding,  in  the  West's 
most  perfect  climate.  NO  FOG.  NO  SMOG. 

$£^  /r?\  ra       still  buys  a  choice  1  V*  acre  parcel.  Large  enough  so  that 
rC  V.    Ji-^       y^"  "'^y  divide  it  into  4  choice  lots,  without  subdivision 
J^  iJ  ^J       expense,  each  of  which  could  bring  you  more  than  your 


Arizona  is  booming  with  new  industries, 
expanding  population,  even  more  recrea 
tion.  investors  are  making  huge  profits 


original  cost  on  the  entire  parcel. 


^m 


PIcR 
u\j/   MONTH 


I  Send  immediately  for  FREE  full  information. 
I  LAKE  MEAD  LAND  AND  WATER  CO.,  Dept.  A 
j  Box  13349,  Main  P.O.,  Phoenix  2,  Arlzoiia 
I  Please  rush  me  the  free  color  brochure  and 
j  map.  I  understand  there  is  no  obligation  and 
I  no  salesman  will  call.  ,  4.., 

-  fiL 

'^  i\  Nanie __ 


'^f^X  V I  Address- 
**^"     |City- 


!  Zone. 


.  State. 


APPENDIX  "C" 
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APPENDIX  "E' 


"The  accused  companies  have  been  charged  with  selling  undeveloped 
land  upon  fraudulent  promises.  Allegedly,  the  accused  concerns 
have  represented  that  all  lots,  despite  their  low  prices,  include 
paved  streets  already  installed  and  paid  for,  piped  water  already 
installed  and  paid  for,  piped  natural  gas  already  installed  and  paid 
for,  and  telephones  and  electrical  services  already  installed  and 
paid  for;  represented  that  the  lands  offered  by  these  accused 
companies  are  different  from  their  true  nature;  and  represented  that 
domestic  water  and  utilities  are  readily  and  cheaply  available  at 
the  site  of  the  land. 

"These  accused  concerns  may  have  made  such  claims,  but  you  know 
that  this  company  has  not.  This  company  would  reiterate  what  has 
been  made  clear  to  you  many  times  in  the  past.  As  you  know,  this 
company  has  never  described  its  property  as  being  other  than  totally 
virgin  and  undeveloped  land,  not  suitable  in  its  present  state  for 
home  building.  Certainly,  at  these  low  prices,  no  reasonable  person 
would  expect  any  paved  street  or  utility  improvements.  If  each 
parcel  had  power,  water,  gas,  telephones,  useable  completed  streets, 
and  individual  staking,  the  price  would  be  much  greater  right  now; 
the  company  would  be  selling,  for  much  higher  prices,  small  25'  x 
100'  city  lots  as  is  done  in  Kingman,  Arizona,  rather  than  1  1/4 
acre  parcels. 

***** 

"As  all  of  you  are  aware,  neither  domestic  water,  nor  electricity, 
nor  gas,  nor  telephones  are  available  on  the  lands  which  you  have 
purchased.  At  the  moment,  domestic  power  is  twenty  miles  away 
from  the  Information  Office  and  even  farther  away  from  some  of 
the  lands  offered  by  the  company.  As  a  practical  matter,  at  the 
moment  domestic  water  is  not  available  on  any  of  the  land  you  have 
purchased.  However,  the  company  has  engineering  advice  'that 
different  portions  of  your  property  will  produce  water  from  under- 
ground sources.  The  depth  to  a  good  supply  of  water  will  vary 
between  60  and  660  feet  below  the  surface'.  Furthermore,  Clear- 
water Well,  to  which  the  company  has  claim,  does  exist  as  shown  on 
your  Vicinity  Map.  At  its  last  testing,  the  depth  to  water  was 
130  feet  and  the  Arizona  State  Department  of  Health,  after  labora- 
tory analysis,  has  reported  the  well  as  a  satisfactory  source  of 
water  for  domestic  use.  Additionally,  the  company  has  recently 
commenced  the  drilling  of  a  well  near  its  Information  Office, 
close  to  properties  where  two  purchasers  have  started  construction 
of  homes. 

***** 

"As  a  matter  of  common  sense,  if  the  lands  you  have  purchased 
evidence  a  need  for  on-the-site  utilities,  the  value  of  the  land 
undoubtedly  will   justify  and  require  that  utilities  be  brought 
to  the  lands.     You  have  been  able  to  purchase  for  your  low  purchase 
price,  precisely  because  the  land  is  undeveloped. 


"At  the  time  of  your  purchase,  you  received  a  Vicinity  Map  show- 
ing the  Lak  Mead  City  area.  All  land  in  Arizona  is  divided  into 
sections,  each  section  being  one  mile  square.  Each  of  the  little 
squares  on  your  map  is  one  section.  Less  than  14%  of  the  land  in 
Arizona  is  privately  owned.  Almost  all  the  remainder  is  under 
the  ownership  or  control  of  the  federal  government  and  the  state 
government.  This  relative  scarcity  of  private  land  has  in  the 
past  helped  boost  its  price.  All  of  the  even  numbered  sections 
on  your  Vicinity  Map  are  government  owned  or  controlled.  The 
government  also  owns  or  controls  many  of  the  odd  numbered  sections 
on  your  map.  In  short,  as  indicated  by  the  company's  previous 
mailings,  only  some  of  the  odd  numbered  sections  are  owned  by  the 
company. 


***** 


"The  Vicinity  Map  shows,  as  you  were  previously  told,  that  the 
company's  lands  start  less  than  five  miles  from  Lake  Mead  as  the 
crow  flies.     It  would  be  difficult  to  find  private  lands  much 
closer  than  this,  because  the  federal   government  years  ago 
established  control   over  virtually  all   lands  within  five  miles 
of  Lake  Mead.     Such  federal   lands  are  known  as  the  Lake  Mead 
National    Recreation  Area,  which  is  administered  by  the  National 
Park  Service.     Some  of  the  company's  land  is  actually  inside  the 
Lake  Mead  National    Recreation  Area.     This  is  highly  unusual,  but 
it  is  perfectly  legal   to  own  private  land  within  this  Recreation 
Area.     The  government  has  no  claim  or  rights  on  such  private  lands. 
Most  of  the  company's  land  is  to  the  south  of  the  Lake  Mead  National 
Recreation  Area,  as  is  clearly  shown  on  your  Vicinity  Map.     As  the 
crow  flies,  distances   from  various  parts  of  the  company's  land  to 
Lake  Mead  may  vary  from  five  miles  to  sixteen  miles.     As  a  geo- 
graphic fact,  there  is  \jery  little  subdivided  land  located  closer 
to  Lake  Mead. 

"Lake  Mead  City  is  split  longitudinally  by  the  magnificent  Grand 
Wash  Cliffs.     The  bulk  of  the  land  the  company  has  sold  is  located 
in  the  valley  to  the  west  of  these  Cliffs.     The  remainder  of  the 
land  sold  is  in  the  mile-high  plateau  above  and  to  the  eiast  of  the 
Cliffs.     The  company  has  engineering  advice  that  each  and  eyery 
parcel   sold  has  a  useable  building  site  without  any  guarantee  of 
the  economic  feasibility  of  access  roads  now  shown  as  easements, 
but  not  yet  installed  to  each  parcel.     The  lower  valley  and  the 
upper  plateau  are  now  connected  by  the  unpaved  Diamond  Bar  road 
which  is  mostly  maintained  by  the  County. 

***** 

"The  company  is  confident  that  all  of  you  purchased  on  the  basis 
of  the  facts  the  company  presented  you.  The  replies  to  the 
questionnaire  confirm  that,  except  for  a  negligible  minority, 
every  purchaser  who  has  seen  Lake  Mead  City  either  before  or 
after  purchase  is  more  than  satisfied.  Therefore,  if  the  confusion 
sown  by  the  recent  nationwide  publicity  concerning  the  alleged 


fraudulent  practices  of  other  companies  has  disturbed  you,  please 
go  and  personally  inspect  Lake  Mead  City.  The  Information  Office, 
on  the  property,  is  open  seven  days  a  week  and  is  open  on  holidays, 
too.  This  Information  Office  is  60  miles  from  Kingman,  Arizona; 
70  miles  from  Hoover  Dam;  and  100  miles  from  Las  Vegas,  Nevada. 
Most  of  this  distance  is  via  excellent  paved  United  States  highways 
and  a  paved  portion  of  the  Pierce  Ferry  Road.  The  remainder  of 
the  Pierce  Ferry  Road  is  not  yet  paved  but  is  continuously  main- 
tained by  the  county  and  is  quite  suitable  for  passenger  cars, 
house  trailers  and  boat  trailers.  A  camping  area  is  available 
adjoining  the  Information  Office. 


***** 


"As  concrete  indication  that  the  company  is  certain  you  will  be 
satisfied  with  your  purchase,  and  in  line  with  the  company's  con- 
tinuing policy  of  bending  over  backwards  to  assure  the  satisfaction 
of  each  and  ewery   customer,  please  be  advised  that  any  customer  who 
inspects  Lake  Mead  City  prior  to  September  1,  1963,  and  is  then 
dissatisfied  with  his  purchase  for  any  reason  whatsoever,  will  be 
given  the  right  at  that  time  to  sign  a  request  for  a  full  refund 
at  the  Information  Office  on  the  property,  and  that  all  such 
requests  so  signed  at  that  time  will  be  honored.  If  for  any 
reason  you  may  be  unable  to  visit  Lake  Mead  City  this  summer,  please 
notify  the  company  within  the  next  fifteen  days  and  a  reasonable 
extension  to  this  offer  will  be  granted.  The  company  very  much 
would  like  to  keep  every  one  of  its  valued  customers,  but  most  of 
all,  the  company  wants  them  all  happy." 


THE  LOCATION  OF  PARCELS  PURCHASED 
BY  CUSTOMER  WITNESSES 

[G  -  Government  Witnesses; 
D  -  Defendant  Witnesses.] 

Section  13-30-16  Section  23-29-17  (The  Building  Area) 

(G)  Reed  (Parcel  246)  ^         (D)  Hummel  e.  f 
■  (G)  Corley  (Parcels  273,  274)  ^   (D)  Sweeney  e.  g 

(D)  Russell  e»  g 
Section  25-30-16  (D)  Mitchell  ^'  9 

(G)  Bean  (Parcel  378)  ^         (D)  Meyer  ^»  ^ 
(G)  Oldfield  (Parcel  175)  ^ 

Section  29-29-16 

(G)  D' Ami  CO  (Parcel  41)  ^ 
Section  19-30-16  (G)  Rodler  (Parcel  125)  ° 

(G)  Binkley  (Parcels  1 ,  2)  ^     (d)  Davison  (Parcel  377)  ^ 

Section  29-30-16  Section  31-29-16 

(G)  Leonard  (Parcel  221)  ^       (q)  Mecchi  (Parcel  58)  ^ 

Section  31-30-16  Section  17-28-16 

(G)  Bender  (Parcel  34)  ^  (G)  Bland  (Parcel  67)  J 

(D)  Lincoln  (2  Parcels)  ^  (G)  Feldman  (Parcel  143)  ^ 

(D)  McDonald  ^  (G)  Ball  (Parcels  37,  53)  ' 


a.  Quit  paying  for  reasons  not  connected  with  property;  no  request 
for  refund  or  compliance  with  refund  offer. 

b.  Refunded  in  full  on  complaint  prior  to  refund  offer. 

c.  Paid  through  mid-1963;  no  request  for  refund  after  earlier 
visit;  upset  by  post  office  investigation;  no  compliance  with 
refund  offer  despite  being  in  Phoenix  in  mid-1963. 

d.  Paid  to  maturity;  upset  by  post  office  investigation;  no  com- 
pliance with  refund  offer  despite  being  in  Phoenix  in  mid-1963. 

e.  Obviously  satisfied  customer. 

f.  Bought  after  visiting  property. 

g.  Traded  from  other  unit. 

h.   Paid  in  full;  no  request  for  refund  after  earlier  visit;  no 

compliance  with  refund  offer  despite  being  in  Phoenix  in  mid-1963, 

i.    Paid  in  full;  no  compliance  with  refund  offer  despite  being  in 
Phoenix  in  mid-1963. 

(continued) 


J 


j.    Quit  paying  without  complaining;  no  request  for  refund  or 
compliance  with  refund  offer. 

k.   No  specific  request  for  refund;  ignored  offer  to  trade  to 
Building  Area  prior  to  refund  offer;  no  compliance  with 
refund  offer. 

1.    No  complaint  after  earlier  visit;  refunded  in  full  after 
compliance  with  refund  offer. 
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JURISDICTIONAL  STATEMENT  OF  FACTS 

On  October  25,  1963  an  Indiament  was  returned  by  the 
Federal  Grand  Jury  sitting  in  Phoenix,  Arizona,  charging  the 
appellant  with  nineteen  (19)  counts  in  violation  of  18  U.S.C. 
§1341  (mail  fraud).  Each  count  charged  the  defendant  with 
mailing  a  different  individual  material  in  furtherance  of  the 


scheme  to  defraud.  Transcript  of  the  Record  Vol.  I,  page  2. 
(Hereinafter  Vol.  I  of  the  Transcript  of  Record  will  be  referred 
to  as  "RC,"  the  number  following  will  refer  to  the  page. 
Vol.  II  through  V  of  the  Transcript  of  Record  i.e.  the  Re- 
porter's transcript,  will  be  referred  to  as  "RT,"  the  number 
following  will  refer  to  the  page,  and  the  number  following 
letter  "L"  will  refer  to  the  line.  The  appellant  will  be  referred 
to  as  Marvin  Lustiger). 

The  Indictment  was  filed  in  the  Phoenix  Division  of  the 
United  States  Distria  Court  for  the  Distria  of  Arizona  on 
October  25,  1963  (RC  325).  The  Court  issued  a  Summons 
to  the  appellant,  returnable  on  November  18,  1963,  and  set 
the  appellant's  bail  in  the  sum  of  $3,000;  on  Oaober  28, 
1963  Mr.  Jack  Madden,  Phoenix,  Arizona,  filed  an  appearance 
for  the  appellant,  and  at  that  time  the  Court  ordered  that  all 
records,  papers,  documents  and  exhibits  produced  by  the 
appellant  at  the  Grand  Jury  proceedings  released  to  counsel 
for  the  defendant  and  made  available  to  the  Government 
(RC325). 

After  two  requests  for  delay  the  appellant  was  arraigned 
on  February  4,  1964  and  the  appellant  pleaded  not  guilty  to 
all  counts  of  the  Indiament,  and  a  Motion  for  change  of  venue 
was  made  by  the  appellant  (RC  326). 

On  May  8,  1964,  the  case  was  set  for  trial  on  November 
18,  1964,  but  on  August  24,  1964  by  stipulation,  the  trial 
date  was  vacated  (RC  326). 

On  September  15,  1964,  the  appellant  filed  a  Motion  to 
transfer  the  case  to  Tucson  Division  for  hearing  (RC  326). 
On  January  29,  1965  the  Court,  after  hearing  arguments  on 
both  sides,  ordered  the  transfer  of  the  case  to  the  Tucson 
Division   (RC  326). 


2  — 


On  March  1,  1965  the  appellant  filed  (1)  a  Motion  to 
Dismiss  the  Indictment,  or,  alternatively,  a  Motion  for  Dis- 
closure of  Minutes  of  the  Grand  Jury  and  Motion  to  Dismiss 
the  Indiament  on  the  Basis  of  Disclosure  and  a  Memorandum 
of  Law  and  Notice;  (2)  a  Motion  to  Dismiss  for  Lack  of 
Jurisdiaion,  For  Inadequacy  of  Evidence  Before  the  Grand 
Jury  to  Sustain  the  Indiament,  and  in  the  Alternative,  on  the 
Grounds  that  18  U.S.C.A.  §1341  and  the  Indiament  are 
Unconstitutional  if  the  Indiament  States  an  Offense  Against 
the  United  States  under  18  U.S.C.A.  §1341,  and  a  Memoran- 
dum of  Authorities;  ( 3 )  a  Motion  to  Dismiss  on  the  Grounds 
Each  Count  Fails  to  State  an  Offense  Against  the  United 
States  and  Each  Count  is  Duplicitous  and  a  Memorandum  of 
Authorities;  (4)  a  Motion  for  Discovery  and  Inspeaion  of 
Documents  and  To  Take  the  Deposition  of  Doyle  C.  Marshall 
in  Order  to  Afford  Defendant  with  Due  Process  Under  the 
United  States  Constitution,  and  Memorandum  of  Authorities 
and  Notice;  ( 5 )  Motion  for  Discovery  and  Inspeaion  Under 
Rule  16,  F.R.Cr.  P.  and  Memorandum  and  Notice;  (6)  a 
Motion  for  Suppression  of  Evidence  and  Memorandum  and 
Notice;  ( 7 )  a  Motion  for  a  Bill  of  Particulars  and  Memoran- 
dum of  Authorities  and  Notice,  and  ( 8 )  Affidavit  Supporting 
Defendant's  Motions  (RC  326-327  see  also  RC  30  thru  95 
and  exhibits  at  96-193). 

On  March  1,  1965,  the  Court  set  March  20,  1965  as  the 
date  of  hearing  for  the  Motions  of  Marvin  Lustiger  and  set 
the  date  for  trial  as  June  8,  1965  (RC  327). 

On  March  17,  1965  the  Government  filed  one  Memo- 
randum in  Opposition  to  the  Motions   (RC  327). 

On  March  20,  1965  after  hearing  argument  by  both  sides, 
the  Court  denied  the  first  three  Motions  and  the  sixth  Motion, 


(RC  327).  The  fourth,  fifth  and  seventh  Motions  were  taken 
under  advisement  (RC  327). 

On  March  20,  1965  Marvin  Lustiger  filed  a  Waiver  of 
Trial  by  Jury  (RC  327). 

On  April  3,  1965  the  first  pre-trial  was  held  (RC  327). 
The  first  twenty  exhibits  of  the  Government  were  marked, 
but  no  reporter  or  clerk  was  present.  (Lustiger  filed  a  written 
waiver  of  his  presence  at  all  pre-trial  conferences  RC  197.) 

On  April  15,  1965  the  Court  denied  the  three  remaining 
Motions  which  had  been  taken  under  advisement;  "Provided, 
however,  that  to  the  extent  that  the  Motions  are  based  on 
Brady  v.  Marpland,  insofar  as  they  concern  matters  relating 
to  punishment  are  postponed  for  a  decision  until  after  the 
ruling  on  guilt  or  innocence  in  the  case;  and  insofar  as  the 
motions  relate  to  matters  concerning  the  defendant's  guilt 
or  innocence,  the  same  may  be  renewed  by  defendant  at  the 
close  of  the  government's  case.  If  the  motions  are  renewed  at 
the  close  of  the  government's  case,  the  Court  will  make  an  in 
camera  inspection  of  the  United  States  Attorney's  file  and 
all  statements  of  witnesses.  The  Court  will  return  to  the 
United  States  Attorney  all  work  product  material,  exhibit  to 
defendant  and  his  attorney  all  matters,  which  in  the  Court's 
opinion,  would  bear  on  the  question  of  defendants'  guilt  or 
innocence,  and  will  order  the  balance  of  the  file  sealed  and 
delivered  to  the  Clerk  so  that  it  may  accompany  the  record 
on  appeal,  if  any.  The  United  States  Attorney  is  granted  per- 
mission to  substitute  photostatic  copies  for  material  examined 
in  camera  and  have  returned  to  him  the  original  material" 
<RC  327-328). 

On  April  29,  1965  the  second  pre-trial  hearing  was  held 
and  Stipulations  1  and  2  were  filed  at  that  time;  certain  num- 
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bered  exhibits  were  marked  in  evidence,  pusuant  to  the  Stipu- 
lations (RC328). 

The  third  pre-trial  conference  was  held  on  May  14,  1965 
and  Stipulations  3  and  4  were  filed,  and  on  June  2,  1965 
were  approved  by  Marvin  Lustiger  (RC  328).  Stipulations 
5,  6,  7  and  8  were  filed  on  June  4,  1965  and  approved  by 
appellant  on  June  7,  1965  (RC  328).  On  June  7,  1965  Stipu- 
lations 9  and  10  were  filed  by  the  United  States  and  approved 
by  appellant  on  the  same  date  (RC  328). 

The  trial  was  held  at  Tucson,  Arizona  on  June  8,  9  and 
10,  1965  (RC  328-329). 

On  June  10,  1965  Counts  IX  and  X  of  the  Indictment 
were  dismissed  on  motion  of  the  Assistant  U.  S.  Attorney  and 
the  Motion  of  the  appellant  for  judgment  of  acquittal  was 
denied  by  the  Court  (RC  329). 

On  June  11  and  15,  1965,  Marvin  Lustiger  offered  evi- 
dence and  on  June  15,  1965  a  Waiver  of  special  findings  of 
fact  was  filed  (RC  329). 

On  June  16,  1965  the  case  was  argued  before  the  Court. 
The  Court  found  the  appellant  guilty  as  charged  in  Counts 
I  through  VIII,  and  XI  through  XIX,  and  fixed  the  time  for 
passing  judgment  on  August  2,  1965,  and,  the  Court  granted 
Lustiger  to  and  until  July  16,  1965  to  file  motion  for  new 
trial,  motion  in  arrest  of  judgment  or  such  other  post-verdia 
motion  he  desired  (RC  329). 

On  June  28,  1965  the  Court  entered  judgment  and  fined 
the  appellant  $1,000  on  each  count  of  I  through  VIII  and  XI 
through  XVIII;  imposition  of  sentence  suspended  on  Count 
XIX  for  six  months  on  condition  that  fines  imposed  on  Counts 
I  through  VIII,  and  XI  through  XVIII  are  paid  within  90 
days  from  June  28,  1965   (RC  329). 
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On  June  28,  1965  a  $14,000  check  was  added  to  appel- 
lant's $3,000  bail  check  to  serve  as  bond  pending  appeal  and 
it  was  stipulated  that  should  the  judgment  be  formally  ap- 
proved on  appeal,  the  total  sum  of  $17,000  would  be  applied 
by  the  Clerk  to  the  payment  of  the  fines  imposed,  and  if  re- 
versed the  sum  of  $17,000  would  be  returned  to  Marvin 
Lustiger  (RC  329). 

On  July  7,  1965  Marvin  Lustiger  filed  Motion  for  Judg- 
ment of  Acquittal;  Motion  for  New  Trial,  and  Motion  for 
Arrest  of  Judgment  (RC  329).  On  July  9,  1965  the  Court 
entered  an  Order  giving  Marvin  Lustiger  40  days  after  receipt 
of  the  reporter's  transcript  to  file  memoranda,  the  Government 
to  have  up  to  40  days  following  receipt  of  Lustiger's  mem- 
oranda and  Lustiger  to  have  20  days  to  file  a  reply  (RC  329). 
On  October  1,  1965  Lustiger  filed  a  Memorandum  in  Support 
of  Motion  for  Judgment  of  Acquittal  and  Motion  for  New 
Trial  (RC  329).  After  being  granted  an  extension  of  time, 
the  Government  filed  its  Memorandum  on  October  25,  1965 
(RC  330).  On  November  15,  1965  Lustiger  filed  his  Reply 
Memorandum  (RC  330).  On  January  4,  1966  the  Court  set 
the  Motions  of  Lustiger  for  hearing  on  January  17,  1966 
(RC  330).  On  January  17,  1966,  the  Motions  were  heard 
by  the  Court  with  Lustiger  present  in  person  and  by  counsel, 
and  the  Motions  were  denied  (RT  V  4,  18,  L  10-12  and 
RC  330). 

On  January  24,  1966  the  appellant  filed  a  Notice  of 
Appeal  (RC330). 

Lustiger's  counsel  was  granted  an  extension  of  time  to 
file  record  on  appeal  to  April  24,  1966,  and  on  April  21, 
1966  the  record  was  transmitted  to  this  Court  (RC  330). 

On  September  9,  1966  substitution  of  attorney  Burton 
Marks  for  Jack  Madden  was  made  by  Marvin  Lustiger. 
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On  September  27,  1966  Lustiger  filed  a  Motion  to  Remand 
and  on  Oaober  24,  1966  this  Court  entered  an  order  denying 
the  Motion  without  prejudice  and  further  that  if  after  filing 
a  Motion  for  New  Trial  in  the  District  Court  and  that  Court 
files  a  statement  it  wishes  to  hear  it,  appellant  may  renew 
the  motion  there.  On  January  6,  1967  Lustiger  filed  in  the 
U.  S.  Disrict  Court  for  the  Distria  of  Arizona  his  Motion  for 
New  Trial  based  on  Newly  Discovered  Evidence  that  his  trial 
counsel  was  incompetent.  On  January  9,  1967  Judge  James 
A.  Walsh  filed  a  statement  "the  Court  now  states  it  does  not 
wish  to  hear  the  Motion". 

On  January  31,  1967  the  appellant  filed  a  Motion  for 
Remand  in  the  Distria  Court  for  purpose  of  presenting  a 
Motion  for  a  new  trial  or  in  the  alternative  a  Motion  for  refer- 
ence to  take  additional  evidence.  At  the  same  time  the  appellant 
requested  an  extension  of  time  to  file  the  opening  brief  within 
60  days  after  a  ruling  by  the  9th  Circuit  Court  of  Appeals  on 
the  Motion  to  Remand.  On  February  23,  1967  the  9th  Circuit 
Court  of  Appeals  denied  the  Motion  and  allowed  the  appellant 
30  days  time  to  file  the  opening  brief  on  appeal. 

On  March  20,  1967,  the  appellant  requested  time  until 
May  1,  1967  to  file  the  opening  brief.  This  request  was  ap- 
proved on  March  24,  1967  by  the  Court. 

On  March  21,  1967  the  appellant  filed  a  Motion  with 
the  Supreme  Court  of  the  United  States  for  an  order  directing 
the  Court  of  Appeals  for  the  9th  Circuit  to  abate  the  appeal 
and  remand  the  matter  to  the  trial  court  for  the  purpose  of 
hearing  a  motion  for  a  new  trial  on  the  grounds  of  newly 
discovered  evidence.  The  Court  through  Justice  Douglas  denied 
the  Motion  on  April  13,  1967. 

This  appeal  is  under  the  provisions  of  28  U.S.C.A.  §1291. 


II. 

STATEMENT  OF  FACTS 

Marvin  Lustiger  caused  the  formation  of  The  Lake  Mead 
Land  and  Water  Company  (hereinafter  LMLWC)  on  Sep- 
tember 7,  i960  (Stipulation  I,  para  1-6).  He  and  his  family 
owned  all  of  its  stock,  and  Lustiger  alone  was  responsible  for 
the  policy  making  and  management  of  the  company  (RT 
359,  RT  370). 

LMLWC  controlled  (either  owned  or  had  options  to  pur- 
chase) approximately  64  seaions  of  land  in  Mohave  County, 
Arizona,  (Govt.  Ex.  23,  24),  for  which  it  paid  an  average 
of  $40  an  acre  (RT  368).  It  subdivided  20  of  these  seaions, 
consisting  of  9844  acres  and  6548  parcels,  and  offered  all 
or  part  of  11  of  these  seaions,  consisting  of  6400  acres  sub- 
divided into  4247  parcels,  to  the  public  for  sale  (Ex.  27). 
(Only  20  had  been  subdivided  as  shown  on  Ex.  27 ) .  By  March 
10,  1962,  approximately  3,000  lots  had  been  sold  with  200 
having  been  paid  for  in  full  (RT  361). 

The  entire  sales  operation  of  Lake  Mead  was  conduaed 
by  the  use  of  the  United  States  mail  (Exhibit  58,  Stipulated 
Fact  No.  10).  Lustiger  organized  Arizona  Associated  Adver- 
tising Agency,  a  "house  agency,"  to  handle  the  advertising  for 
said  corporation  (Exhibit  58,  Stipulated  Faa  No.  13).  The 
Lake  Mead  Company,  through  the  Appellant,  informed  all 
mail  customers  that  mail  should  be  sent  to  the  Company  at 
P.O.  Box  13349,  Phoenix,  Arizona.  The  appellant  used  this 
Post  Office  box  as  a  point  from  which  the  mail  was  forwarded 
to  him  at  Azusa,  California  by  a  part-time  employee  (RT 
79-80 — 362,  Ex.  61-62).  After  receipt,  the  appellant  processed 
the  mail  through  the  National  Land  Company  (owned  by 
the  appellant)  and  returned  it  to  PhoenLx  by  bus  where  the 
part-time  employee  placed  the  correspondence   in   the  mail 


so  that  the  return  post  mark  was  consistent  with  the  maihng 
address  previously  given  to  the  customers  (RT  81-82,  363). 
At  no  time  did  LMLWC,  or  appellant,  notify  customers  that 
LMLWC  did  not,  in  fact,  have  a  working  office  in  Phoenix. 
All  checks  were  cashed  in  a  Phoenix  bank  so  that  they  would 
show  an  Arizona  cancellation  (RT  82). 

To  induce  sales,  Lustiger  caused  the  LMLWC  to  advertise 
its  property  in  newspapers  and  other  publications  throughout 
the  country,  asking  that  replies  be  sent  to  the  post  office  box 
in  Phoenix  (RT  362  L  15-18  and  Exh.  29  thru  36a).  Those 
who  answered  were  sent  an  extensive  brochure  (Exh.  37  series) 
and  vicinity  map  (Exh.  38  series)  and  letter  (Exh.  40  thru 
40i)  (RT  362  L  19)  ■  If  a  reservation  form  was  then  returned 
to  P.O.  Box  13349  with  a  $10  deposit,  the  appellant  caused 
the  LMLWC  to  send  the  customer  a  plat  map  on  which  the 
lot  being  purchased  was  marked,  together  with  a  contraa 
for  execution  (RT  362  L  23-25  to  363). 

The  advertising  brochure  which  Lustiger  had  LMLWC 
distribute,  entitled  "Join  Us  for  Pleasure  and  Profit  at  Lake 
Mead  City,"  (Govt.  Ex.  37a  thru  37f)  made  numerous  repre- 
sentations about  the  virtues  of  "Lake  Mead  City."  Thus,  the 
city  was  described  as  "Arizona's  best  located  planned  com- 
munity," (Govt.  Ex.  37a-37f  p.  4),  situated  "less  than  5  miles 
from  the  Lake,"  (Govt.  Ex.  37a-37f,  p.  17),  "within  a  beau- 
tiful Joshua  Tree  Forest,  and,  in  the  heart  of  the  Lake  Mead 
National  Recreational  Area."  (Govt.  Ex.  37a-37f,  p.  9).  It 
was  said  to  be  "one  of  the  best  planned  and  fastest  selling  resort 
areas  in  Arizona"  (Govt.  Ex.  37a-37f,  p.  3).  The  brochure 
stated,  furthermore,  that  "county  roads  have  existed  in  Lake 
Mead  City  for  several  years,  and  are  maintained  in  proper 
condition  at  all  times."  (Govt.  Ex.  37  a,b,c,  p.  8),  and  that 
"all  road  easements  are  provided  to  assure  {the  buyer}  of 
access"    (Govt.   Ex.   37a-37f,  p.   30).  Lake  Mead   City  was 

—  9  — 


described  as  being  "easily  reached,  with  access  via  U.S.  High- 
ways and  County  Roads,"  (Govt.  Ex.  37a-37f,  p.  16),  and 
modern  schools,  churches,  and  shopping  facilities  were  located 
in  "nearby  Kingman,  the  county  seat,  and  the  largest  city  in 
northwest  Arizona"  (Govt.  Ex.  37a-37b,  p.  5). 

In  addition  to  such  verbal  descriptions,  the  brochure  relied 
on  photographs.  Thus  the  statement  "Important!  Plenty  of 
Water"  (Govt.  Ex.  37a-37f,  p.  21)  was  juxtaposed  with  photos 
showing  substantial  bodies  of  water.  Other  photos  showed  a 
"Favorite  swimming  hole"  and  a  "comfortable  ranch  house," 
(Govt.  Ex.  37a-37f,  p.  25)  "within  the  boundaries  of  Lake 
Mead  City"  (Govt.  Ex.  37  d,  e,  f,  p.  25  ).  In  short,  the  brochure 
did  indeed  convey  the  impression  that  the  land  was  among 
"the  finest  ever  offered  for  sale  in  the  State  of  Arizona"  (Govt. 
Ex.  37a-37b,  p.  5). 

The  faas,  however,  were  very  different.  LMLWC  subse- 
quently admitted  that  its  land  was  totally  undeveloped  and 
"was  not  suitable  in  its  present  state  for  homebuilding"  (Govt. 
Ex.  50,  p.  1 ).  Only  four  houses  had  been  built  in  Lake  Mead 
City  (RT  404),  and  much  of  the  land  was  rocky,  hilly,  and 
cut  by  very  deep  washes  (RT  379-80).  Lake  Mead  City  land 
was  available,  moreover,  only  in  a  checkerboard  pattern  be- 
cause the  Federal  government  owned  the  even  numbered  sec- 
tions (Govt.  Ex.  50,  p.  3;  Govt.  Ex.  58,  Stipulated  Fact  17). 
A  cliff  approximately  1,000  feet  high  traversed  the  land  (RT 
388).  Several  of  the  parcels  which  had  sold  could  not  be 
reached  by  use  of  ordinary  motor  vehicles,  and  others  could 
not  be  reached  even  with  a  Scout  4-wheel  drive  vehicle 
(RT  375-38). 

The  "planning"  of  Lake  Mead  City  consisted  of  little 
other  than  designation  of  contiguous  rectangular  residential 
parcels  and  adjoining  rectangular  "commercial  areas"   (Govt. 
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Ex.  28).  Only  one  of  the  20  subdivided  units  had  graded  streets 
(RT  378),  and  LMLWC  ultimately  admitted  that  it  could 
not  guarantee  the  economic  feasibility  of  construction  of  access 
roads  to  the  parcels  (Govt.  Ex.  50  p.  4). 

Similarly,  domestic  water  was  not  available,  as  a  praaical 
matter,  on  any  of  the  land.  Residents  would  have  had  to  buy 
delivered  water  or  obtain  it  from  a  well  on  the  Diamond  Bar 
Ranch,  and,  i£  the  land  was  developed,  Lake  Mead  City  might 
well  have  faced  a  water  shortage  (Govt.  Ex.  50  p.  2-3),  The 
Clearwater  well  was  the  only  source  of  water  controlled  (i.e. 
under  option)  by  the  Lake  Mead  Company  (RT  298,  361). 
Moreover,  the  photos  of  bodies  of  water  included  on  page  21 
of  the  brochure  (Govt.  Ex.  37)  were  taken  not  of  Lake  Mead 
City  property,  but  rather  at  the  Diamond  Bar  Ranch  (RT, 
255-56).  The  "Favorite  Swimming  Hole"  photo  at  p.  25 
of  the  brochure  similarly  was  taken  at  Diamond  Bar  Ranch 
(RT  258),  and  its  foreman  testified  that  it  was  not  a  swim- 
ming hole  but  rather  was  a  dirt  stock  tank  for  stock  water 
with  perhaps  2  feet  of  mud  on  its  bottom  (RT  270-71 ). 

In  regard  to  the  location  the  project,  although  the 
nearest  section  of  Lake  Mead  City  was  approximately  5  miles 
from  the  Lake  as  the  crow  flies,  (Govt.  Ex.  50,  p.  4),  it  was 
15  to  40  miles  from  the  Lake  by  road  (RT  393).  The  nearest 
elearical  power  line,  furthermore,  was  approximately  23  miles 
from  Lake  Mead  City  (RT  393),  and  Kingman,  population 
approximately  6,000,  (Govt.  Ex.  50,  p.  2),  was  about  60 
miles  away  (RT  393). 

Despite  these  facts,  sales  through  the  extensive  advertising 
program  continued  until  May  of  1962  at  which  time  the 
advertising  program  was  discontinued  when  litigation  over 
use  of  range  rights  was  unfavorable  (RT  366-67.  By  March 
10,  1962,  3000  lots  had  been  sold  (RT  361).  The  Govern- 
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ment  offered  the  testimony  of  the  following  witnesses  who 
relied  on  the  brochure,  Exhibit  37  Series:  Mr.  Reed  (RT  87); 
Mr.  D'Amico  (RT  96-97);  Mr.  Cor  ley  (RT  101);  Mr.  Bland 
(RT  107);  Mr.  Feldman  (RT  113  and  115);  Mr.  Rodler 
(RT  137-138);  Mrs.  Bender  (RT  150);  Mr.  Ball  (RT  165); 
Mr.  Bean  (RT  178);  Mr.  Binkley  (RT  184);  Mr.  Leonard 
(RT  208);  Mr.  Oldfield  (RT  227-228;  232-233);  Mrs.  John- 
ston (RT  238) .  (Mr.  and  Mrs.  Johnston  never  purchased  land, 
but  received  the  brochures,  etc.,  tried  to  get  to  the  land  and 
wouldn't  buy  after  that);  Mr.  Mecchi  (RT  245).  Some  of 
the  customer  witnesses  for  the  defense  had  not  even  seen  their 
lots,  only  the  area.  Col.  Davidson  (RT  436,  L  22-23);  the 
next  one,  Mrs.  Hummel,  bought  a  house  from  Mrs.  Garret 
Haynes,  not  a  lot  through  the  mail  (RT  498,  L  21,  thru  449, 
L  7 ) ;  the  next  one,  Howard  F.  Sweeney,  saw  the  area  ( RT 
549,  L  4-8);  the  next  one,  in  1964,  Betty  Russell,  went  to 
the  Information  office,  never  looked  at  the  land  she  purchased, 
and  traded  lots  (RT  557,  L  17,  thru  RT  559,  L  2);  nor  did 
Thomas  Lincoln  look  at  the  lot,  only  the  area  (RT  577,  L 
23-25,  RT  578,  L  15-16,  and  RT  579,  L  25,  to  580,  L  3); 
Etta  Mitchel  lived  at  the  Information  office  and  who  had 
originally  purchased  a  lot,  never  went  to  see  the  lot  (RT  584, 
L  19-24),  until  a  year  after  she  moved  to  the  Information 
office;  Otis  McDonald  did  not  get  close  to  his  land  (RT  610, 
L  8-10);  the  last  one,  Delmar  J.  Meyers,  purchased  in  the 
building  area,  Seaion  23,  and  saw  his  lot  before  he  purchased 
it  (RT  616,  L  18-20). 
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in. 

OPPOSITION  TO  SPECIFICATION 
OF    ERRORS  RELIED  ON 

1.  The  evidence  introduced  into  evidence  was  legally  ob- 
tained, and  the  Mail  Cover  was  not  illegal  and  was  not  in 
violation  of  Appelant's  rights  as  guaranteed  by  the  Constitution. 

2.  The  Motion  to  Dismiss  Indiament,  Or  Alternatively 
for  Disclosure  of  the  Minutes  of  the  Grand  Jury,  and  Motion 
to  Dismiss  Indictment  on  the  Basis  of  the  Disclosure,  were 
properly  denied. 

3.  The  Motion  to  Dismiss  the  Indiament  was  properly 
denied  since  the  Indictment  did  state  an  offense  and  18  U.S.C, 
§1341  is  not  unconstitutional. 

4.  The  Motion  to  Dismiss  the  Indictment  was  properly 
denied  since  each  count  stated  an  offense  and  each  count  was 
not  duplicitous. 

5.  The  Court  did  not  commit  prejudicial  error  in  its  denial 
of  a  Motion  for  a  Bill  of  Particulars  and  in  the  Order  per- 
mitting Appellant  to  raise  the  Motion  for  Discovery  at  the 
close  of  the  Government's  case  and  in  any  pre-sentence  investi- 
gation to  be  had  should  there  be  a  conviction. 

6.  The  Indictment  was  valid  and  did  not  violate  the  First 
Amendment  rights  of  the  Appellant. 

7.  The  Court  did  not  commit  prejudicial  error  in  finding 
from  the  entire  evidence  sufficient  evidence  to  convia,  and, 
further,  there  is  an  ascertainable  standard  of  guilt,  and,  further, 
proof  of  someone  being  defrauded  is  not  an  element  of  the 
offense. 
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8.  There  was  no  prejudicial  error  by  the  Court  in  sustaining 
the  Government's  objeaion  to  James  M.  Smith's  opinion  as 
to  the  value  of  the  land,  and  the  Government's  objection  to  the 
advertising  of  adjacent  land  promotions  and  land  promotions 
in  other  states,  and  the  Government's  objeaion  to  the  former 
President  of  the  Arizona  League  of  Land  Developer's  opinion 
of  Lustiger's  advertising,  and,  further,  there  was  no  error  in 
the  admission  of  Exhibit  42  offered  by  the  Government. 

9.  Lustiger  was  not  denied  effective  representation  of  coun- 
sel at  trial. 


IV. 
SUMMARY  OF  ARGUMENT 

1.  Evidence  procured  as  a  result  of  a  Mail  Cover  where 
there  has  been  no  delay  of  the  mails  is  not  illegally  obtained 
evidence. 

2.  There  were  not  sufficient  grounds  shown  by  Appellant 
for  the  disclosure  of  the  Grand  Jury  Minutes  and  therefore 
the  Motion  to  Dismiss  and  the  Motion  for  Disclosure  were 
properly  denied. 

3.  The  Indiament  does  state  an  offense  for  violations  of 
18  U.S.C,  §1341,  and  18  U.S.C,  §1341  is  constitutional. 

4.  The  Indiament  did  not  contain  duplicitous  Counts. 

5.  The  Brady  v.  Maryland  Motion  was  not  denied  and  the 
Trial  Court  did  not  abuse  its  discretion  in  denying  the  Motion 
for  a  Bill  of  Particulars. 

6.  The  charges  in  the  Indiament  do  not  violate  Appellant's 
First  Amendment  right  to  free  speech. 
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7.  There  was  sufficient  evidence  to  find  Appellant  guilty 
beyond  a  reasonable  doubt,  there  being  an  ascertainable  stan- 
dard of  guilt  under  the  offense  charged,  and  proof  of  someone 
being  defrauded  is  not  an  element  of  the  offense. 

8.  The  testimony  of  rancher  James  M.  Smith's  opinion  as 
to  the  value  of  the  land  was  not  material,  nor  was  the  evi- 
dence of  the  advertising  of  adjacent  land  developments  material, 
much  less  the  advertising  of  land  developments  in  other  states, 
nor  was  the  opinion  of  the  former  President  of  the  Arizona 
League  of  Land  Developers  of  the  advertising  of  the  Appellant 
admissible,  nor  was  there  error  in  admitting  Government's 
Exhibit  42. 

9.  Appellant  was  afforded  effective  assistance  of  counsel 
at  trial. 


V. 

ARGUMENT 

1.  Evidence  procured  as  a  result  of  a  Mail  Cover  where 
there  has  been  no  delay  of  the  mails  is  not  illegally  obtained 
evidence. 

Lustiger,  in  a  pre-trial  motion  (RC  72  et  seq)  and  sup- 
ported by  paragraph  7  of  the  Affidavit  of  his  trial  counsel 
(RC  85  at  88-89),  moved  to  suppress  all  the  evidence  of  the 
Government  on  the  grounds  the  evidence  was  the  result  of  an 
illegal  "mail  watch"  which  violated  Lustiger's  rights  under 
the  Fourth  Amendment.  Paragraph  7  of  the  Affidavit  of  Lusti- 
ger's trial  counsel  was: 

"7.  Upon  information  and  belief  (based  upon  the 
belief  that  a  "mail  watch'  was  the  only  source  from  which 
said  Marshall,  on  and  prior  to  January  22,  1963,  could 
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secure  such  information),  said  Marshall  procured  the 
addresses  of  the  customers  to  whom  he  sent  Exhibit  J 
by  means  of  a  "mail  watch'  whereby  and  whereunder  by 
physically  taking  possession  of  the  mail  being  sent  by 
customers  to  Lake  Mead  at  its  Phoenix,  Arizona,  post 
office  box,  he  copied  or  caused  to  be  copied  the  names 
and  addresses  of  Lake  Mead's  customers.  Upon  informa- 
tion and  belief,  all  evidence  which  said  Marshall  procured 
from  said  customers  was  therefore  derived  and  springs 
from  said  'mail  watch'." 

The  Government  in  its  Memorandum  in  Opposition  alleged 
that  Lustiger  assumed  there  was  a  delay.  At  the  hearing  of 
the  Motion  on  March  20,  1965,  a  reporter  was  present;  how- 
ever, the  transcript  is  not  a  part  of  the  record.  The  Postal  In- 
speaor  Doyle  Marshal  was  present  as  well  as  Lustiger  at  the 
hearing.  The  Goverrmient's  attorney  asserted  there  was  no 
delay  of  the  mail,  and  that  the  instruaions  to  the  postal 
employees  were  to  record  as  many  of  the  addressees'  return 
addresses  as  would  not  delay  the  mail.  This  was  conceded  by 
Lustiger's  counsel  that  there  was  no  delay.  The  thrust  of  his 
argument  was  that  the  mere  recording  of  the  addressee's  name 
and  address  was  an  illegal  search  and  seizure. 

Appellant  in  his  brief  at  page  49  cites  some  of  the  cases 
cited  by  trial  counsel,  and  cites  in  addition  Griswold  v.  Con- 
neticut,  (1965)  381  U.S.  479,  85  S.Ct.  1678,  14  L.Ed.2d 
510,  which  was  not  cited  by  trial  counsel.  This  case  deals  with 
the  reversal  of  a  conviction  vmder  a  Conneaicut  statute  pre- 
scribing the  use  of  contraceptives.  The  reversal  was  based  on 
the  violation  by  the  Connecticut  statute  of  the  right  of  privacy 
of  married  people.  It  is  respectfully  submitted  that  the  Griswold 
ruling  has  no  application. 

In  the  brief  are  cited  the  following  cases,  which  hold: 
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Weeks  V.  United  States,  (1914)  232  U.S.  383,  34  S.Ct. 
341,  58  L.Ed.  652,  which  held  the  Government  cannot  retain 
for  evidence,  letters  and  correspondence  of  the  accused  seized 
in  the  house  of  the  accused,  in  the  absence  of  the  accused  and 
without  the  authority  of  the  accused  by  a  United  States  Marshal 
who  did  not  have  a  warrant  for  arrest  or  for  search. 

Boydv.  United  States,  (1886)  116  U.S.  616,  6  S.Ct.  524, 
29  L.Ed.  746,  which  held  unconstitutional  the  fifth  section 
of  the  Act  of  June  22,  1874,  the  Customs  Revenue  Law,  which 
section  authorized  the  United  States  Attorney  to  get  a  Court 
Order  direaing  a  respondent  in  a  forfeiture  proceeding  to  pro- 
duce invoices  and  if  the  respondent  does  not,  the  allegations 
of  the  United  States  Attorney  as  to  what  they  will  prove  will 
be  taken  as  confessed.  The  Supreme  Court  held  the  seaion  to 
be  in  violation  of  the  Fifth  Amendment  (compelling  a  person 
to  testify  against  himself),  and  of  the  Fourth  Amendment 
(unreasonable  search  and  seizure).  (The  trial  memorandum 
(RC  72)  cited  Weeks  and  Boyd  for  the  proposition  that  the 
Fourth  Amendment  prevents  unlawful  searches  and  seizures.) 

In  the  Matter  of  Jackson,  (1877)  96  U.S.  727,  24  L.Ed. 
877,  23  Wall.  877,  which  denied  petitioner's  application  for 
reversal  of  his  conviction  for  sending  lottery  matter  through 
the  mail  on  the  grounds  that  the  record  did  not  show  the 
pamphlets  were  sealed  or  unsealed.  The  Supreme  Court  rec- 
ognized First  Class  Mail  Matter  was  protected  by  the  Fourth 
Amendment,  which  is  the  prosposition  for  which  it  was  cited 
by  Lustiger's  trial  counsel  (RC  73-74). 

Oliver  v.  United  States,  (8th  Cir.,  1957),  239  F.2d  818, 
which  held  that  First  Class  Mail  cannot  be  opened  and  searched. 
The  Court  held  the  opening  of  Air  Mail  which  had  been  sent 
from  Kansas  City,  Missouri,  to  Denver,  Colorado,  and  which 
contained  one  and  three-fourths  ounces  of  heroin  was  a  viola- 
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tion  of  the  Fourth  Amendment.  Trial  counsel  cited  this  for 
the  same  proposition,  i.e.,  First  Class  Mail  is  proteaed  against 
illegal  search  and  seizure  (RC  74). 

Appellant  in  his  brief  at  page  49  asserts  that  the  Mail 
Cover  was  in  violation  of  18  U.S.C,  §1703,  and  39  CFR,  §3.1, 
as  did  Lustiger's  trial  counsel  (RC  73). 

Lustiger  and  his  trial  counsel,  at  the  original  hearing  on 
March  20,  1965,  did  not  contest  the  assertion  of  the  Govern- 
ment that  there  was  no  delay  of  the  mail,  nor  did  he  assert 
delay  in  the  Affidavit. 

In  United  States  v.  Costello,  (2nd  Cir.,  1958),  255  F.2d 
S76  at  page  882;  United  States  v.  Schwartz,  (Pa.  1959),  176 
F.Supp.  613,  Aff.  (3rd  Cir.,  I960),  283  F.2d  107  at  page 
110;  Canaday  v.  United  States,  (8th  Cir.,  1966),  354  F.2d 
.849  at  856;  and  United  States  v.  Coplon,  (S.D.  N.Y.,  1950), 
■88  F.Supp.  921,  reversed  on  other  grounds  (2nd  Cir.,  1950), 
185  F.2d  629,  niail  covers  have  been  upheld. 

It  is  respeafully  submitted  a  mail  cover,  without  delay, 
does  not  constitute  an  unreasonable  search  and  seizure. 

2.  There  were  not  sufficient  grounds  shown  by  Appellant 
for  the  disclasure  of  the  Grand  Jury  Minutes,  and  therefore 
the  Motion  to  Dismiss  and  the  Motion  for  Disclosure  were 
properly  denied. 

It  is  asserted  by  Appellant  in  his  brief  at  page  49  that 
the  pre-trial  motion  of  Lustiger  by  his  trial  counsel  (RC  30) 
for  dismissal,  or  in  the  alternative  disclosure  of  the  minutes 
of  the  Grand  Jury  should  have  been  made  and  cites  the  affi- 
davit of  trial  counsel  (RC  33-35)  in  the  brief  in  support  of 
his  position.  Appellant  in  the  brief  also  cites  all  three  cases 
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cited  by  trial  counsel  in  the  Memorandum  filed  in  support 
of  the  Motion  (RC  32). 

They  held  as  follows: 

Abbott  V.  Superior  Court  of  Pima  County,  (Ariz.,  1959) 
86  Ariz.  309,  345  P.2d  776,  held  that  the  Indiament  re- 
turned by  a  state  grand  jury  must  be  quashed  where  there 
was  no  quorum  of  the  grand  jury  during  the  investigative 
portion  and  on  the  day  they  voted  to  return  a  true  bill. 

United  States  ex  rel  McCann  v.  Thompson,  2nd  Cir., 
1944),  144  F.2d  604,  cert.  den.  323  U.S.  790,  65  S.Ct.  313, 
89  L.Ed.  630,  which  held  that  qualified  grand  jurors  not  pres- 
ent during  all  the  evidence  may  vote  (trial  counsel  cited  this 
case  as  contra  to  his  position ) . 

United  States  v.  Armour,  (S.D.  Calif.,  1963),  214  F.Supp. 
123,  which  held  that  grand  jurors  voting  in  an  antitrust  case 
do  not  have  to  be  present  at  all  the  testimony. 

In  United  States  ex  rel  McCann  v.  Thompson,  supra,  at 
page  607,  it  was  stated: 

".  .  .  Since  all  the  evidence  adduced  before  a  grand 
jury — certainly  when  the  accused  does  not  appear — is 
aimed  at  proving  guilt,  the  absence  of  some  jurors  during 
some  part  of  the  hearings  will  ordinarily  merely  weaken 
the  prosecution's  case.  If  what  the  absentees  actually  hear 
is  enough  to  satisfy  them,  there  would  seem  to  be  no  reason 
why  they  should  not  vote.  Against  this  we  can  think  of 
nothing  except  the  possibility  that  some  of  the  evidence 
adduced  by  the  prosecution  might  conceivably  turn  out 
to  be  favorable  to  the  accused;  and  that,  if  the  absentees 
had  heard  it,  they  might  have  refused  to  vote  a  true  bill. 
No  one  can  be  entirely  sure  that  this  can  never  occur; 
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but  it  appears  to  us  so  remote  a  chance  that  it  should  be 
left  to  those  instances  in  which  it  can  be  made  to  appear 
that  the  evidence  not  heard  was  of  that  charaaer,  in 
spite  of  the  extreme  difficulty  of  ever  proving  what 
was  the  evidence  before  a  grand  jury.  Indeed,  the  possi- 
bility that  not  all  who  vote  will  hear  all  the  evidence,  is 
a  reasonable  inference  from  the  fact  that  sixteen  is  a 
quorum.  Were  the  law  as  the  relator  argues,  it  would 
practically  mean  that  all  jurors  present  at  the  beginning 
of  any  case,  must  remain  to  the  end,  for  it  will  always 
be  impossible  to  tell  in  advance  whether  twelve  will  even- 
tually vote  a  true  bill,  and  if  they  do,  who  those  twelve 
will  be.  The  result  of  such  a  doctrine  would  therefore  be 
that  in  a  long  case,  or  in  a  case  where  there  are  intervals 
in  the  taking  of  evidence,  the  privilege  of  absence  would 
not  exist.  That  would  certainly  be  an  innovation,  for  the 
contrary  practice  has,  so  far  as  we  are  aware,  been  uni- 
versal; and  it  would  be  an  onerous  and  unnecessary  inno- 
vation ..." 

There  were  sixteen  grand  jurors  who  attended  both  ses- 
sions ( 17  at  the  first  two  days  and  20  at  the  second  two  days) . 
To  speculate  that  of  these  sixteen,  much  less  the  twenty,  grand 
jurors  there  were  not  twelve  grand  jurors  who  did  not  have 
sufficient  evidence  upon  which  to  return  an  Indictment  is  to 
presume  grand  jurors  do  not  follow  their  oath. 

It  is  respectfully  submitted  there  was  no  real  basis  for  the 
disclosure,  and  the  Motion  was  properly  denied. 

3.  The  Indictment  does  not  state  an  offense  for  violations 
of  18  U.S.C,  §1341,  and  18  U.S.C.,  1341  is  constitutional. 

Appellant,  in  the  brief  at  pages  50  through  53,  asserts  the 
same  grounds  as  were  asserted  by  the  trial  counsel  of  Appellant 
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in  the  pre-trial  Motion  to  Dismiss  for  Lack  of  Jurisdiaion; 
for  Inadequaq^  of  Evidence  Before  the  Grand  Jury  to  Sustain 
the  Indictment;  and  in  the  Alternative  that  18  U.S.C,  §1341 
and  the  Indiament  are  Unconstitutional,  etc.  (RC  36),  and 
all  of  the  cases  cited  by  Appellant  in  the  brief  at  pages  50 
through  53  were  cited  by  trial  counsel  (with  the  exception  of 
Gtaccio  V.  ?enn.,  (1966)  382  U.S.  399,  86  S.Ct.  518,  15 
L.Ed. 2d  ^11),  but  not  to  the  same  purpose. 

Cited  for  the  proposition  that  the  Indiament  was  defective 
as  a  matter  of  law  in  that  it  did  not  contain  the  elements  of 
the  offense  charged;  it  did  not  sufficiently  apprise  the  Appel- 
lant of  what  he  had  to  be  prepared  to  meet;  it  was  not  suffi- 
ciently definitive  in  its  terms  to  pinpoint  with  accuracy  the 
extent  to  which  a  defendant  may  plead  a  formal  acquittal  of 
(sic)  conviaion;  and  it  did  not  set  out  the  offense  with  suffici- 
ent specificity  as  to  inform  the  Court  of  the  facts  alleged,  so 
that  it  might  decide  whether  they  are  sufficient  in  law  to 
support  a  conviaion  (Opening  Brief  of  Appellant,  pages  50- 
51),  is  Russell  v.  United  States,  (1962)  369  U.S.  749,  82 
S.Ct.  1038,  8  L.Ed.2d  240.  The  Russell  case  involved  the  fail- 
ureof  a  witness  before  a  Congressional  Committee  to  answer 
questions.  The  Indiament  did  not  allege  the  subjea  of  inquiry 
of  the  Committee  so  that  the  pertinency  of  the  questions  the 
witness  failed  to  answer  could  not  be  tested. 

At  pages  763-764  the  Supreme  Court  emphasized  two 
protections  an  Indiament  is  intended  to  guarantee: 

"These  criteria  are,  first,  whether  the  indiament 
'contains  the  elements  of  the  offense  intended  to  be 
charged,  and  sufficiently  apprise  the  defendant  of  what 
he  must  be  prepared  to  meet,'  "  and  secondly,  "  'in  case 
any  other  proceedings  are  taken  against  him  for  a  similar 
offense,  whether  the  record  shows  with  accuracy  to  what 
extent  he  may  plead  a  former  acquittal  or  conviaion.'  " 
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The  Indictment  in  this  case  alleges  the  Appellant  devised 
and  intended  to  devise  a  scheme  and  artifice  to  defraud  and 
for  obtaining  money  by  means  of  false  and  fraudulent  pre- 
tenses, representations  and  promises  from  numerous  persons 
(RC  1  lines  13-16).  The  Indictment,  in  paragraphs  2  through 
6,  alleges  the  steps  he  took  in  furtherance  of  the  scheme  (RC 
3-5,  line  27).  The  Indiament  sets  out  in  paragraph  7  the  mis- 
leading, deceptive,  false  and  fraudulent  pretenses,  representa- 
tions and  promises  contained  in  the  brochure  "Join  Us  for 
Pleasure  and  Profit  at  Lake  Mead  City,  Arizona"  (Govern- 
ment's Exhibit  37  Series),  (RC  6  thru  9,  Line  6).  Paragraph 
8  alleges  Lustiger  misled  and  deceived  the  persons  intended 
to  be  defrauded  into  believing  that  houses  already  existed  in 
Lake  Mead  City  and  that  water  for  drinking,  boating,  water- 
skiing,  fishing  and  swimming  sports  was  abundant,  by  means 
of  photographs  and  misleading  and  false  statements  concerning 
those  photographs  appearing  in  said  brochures  (Government's 
Exhibit  37  Series),  and  by  means  of  vicinity  maps  (Govern- 
ment's Exhibit  38  Series),  and  then  sets  them  out  with  par- 
ticularity (RC  10  thru  11,  line  23).  Paragraph  9  alleges  Lusti- 
ger sent  out  plat  maps  (Government's  Exhibit  28  Series)  with 
a  memorandum  stating  special  care  had  been  taken  to  select 
a  lot  or  lots  in  the  choicest  area  (RC  11).  Paragraph  10 
alleges  Lustiger  represented,  by  means  of  special  price  lists, 
special  offering  circulars  (Government's  Exhibit  40  Series),, 
stating  that  only  a  few  lots  were  left  in  the  choice  areas  and 
that  prices  were  rising  and  that  they  would  never  be  able  to 
purchase  lots  at  such  low  prices  again,  whereas  Lustiger  well 
knew  the  prices  were  arbitrarily  being  raised  (RC  12).  Para- 
graph 11  alleges  Lustiger  wilfully  and  knowingly  concealed 
faas  which  would  affect  the  use  of  lots  for  residences;  that 
Lake  Mead  City  was  scattered  in  five  different  townships  and 
in  each  township  the  even  numbered  sections  were  reserved 
by  the  Government  for  grazing  purposes;  many  of  the  sections 
contained  rocky  hills  and  unbridged  natural  drainage  washes;. 

—  22  — 


-only  a  few  sections  were  adjacent  to  existing  county  roads,  and 
many  seaions  were  not  accessible  by  ordinary  passenger  ve- 
hicles; some  of  the  seaions  were  separated  from  the  other 
sections  by  a  high  mountain  and  deep  natural  washes;  the 
nearest  seaion  to  existing  electric  power  and  telephone  lines 
was  twenty-three  miles,  and  the  farthest  was  thirty-eight  miles; 
most  of  the  sections  did  not  have  streets  for  access  to  lots,  the 
nearest  section  by  existing  motor  vehicle  roads  or  trails  to 
Lake  Mead  was  fifteen  miles  and  the  farthest  was  forty  miles; 
and  some  of  the  seaions  were  twenty-eight  miles  distant  by 
■existing  road  and  jeep  trails  to  the  only  assured  source  of 
drinking  water  (RC  12-14,  line  4).  The  twelfth  paragraph 
of  Count  I,  and  the  last  paragraph  of  the  remaining  Counts, 
allege  that  Lustiger  caused  a  mailing  to  a  particular  per- 
son in  furtherance  of  the  scheme  (Government's  Exhibits  1 
through  19). 

In  John  Dolack  v.  United  States,  (9th  Cir.,  April  7,  1967 ) , 
No.  21,256,  at  page  7  of  the  slip  sheet  opinion,  this  Court 
quoted  with  favor  from  Rivera  v.  United  States,  (9th  Cir., 
1963),  318  F.2d  606,  as  follows:  • 

"  "The  Indiament  alleged  the  offense  substantially  in 
the  words  of  the  statute  which  sets  forth  all  the  essential 
elements  of  the  crime;  .  .  .  the  indiament  thus  alleged  an 
offense  and  identified  the  particular  condua  upon  which 
the  charge  was  based  to  the  extent  necessary  to  protea 
appellant  from  double  jeopardy  and  to  tell  him  what  he 
must  be  prepared  to  meet.  This  was  enough  to  satisfy 
constitutional  standards.  .  .  .' " 

Compare  the  Information  in  Dolack  v.  United  States,  supra, 
footnote  2,  and  the  Indiament  in  this  case  (RC  2). 

It  is  respectfully  submitted  the  Indiament  meets  the  test 
.^t  out  in  the  Russell  case. 
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Cited  for  the  proposition  that  the  great  bulk  of  allegedly 
fraudulent  statements  were  seller's  talk  and  which  held  as 
follows: 

Harrison  v.  United  States,  (6th  Cir.,  1912),  200  F.  662 
(cited  as  200  F.2d  in  Appellant's  brief  at  page  51,  but  cited 
by  his  trial  counsel  correaly  at  RC  38,  Line  14),  which  held 
that  puffing  within  any  reasonable  grounds  is  not  fraudulent 
within  the  meaning  of  the  mail  fraud  statute,  but  at  page  666 
the  Sixth  Circuit  stated: 

"...  fall  in  this  same  class,  because,  though  the  repre- 
sentation affects  quality  or  performance,  it  directly  per- 
tains to  a  faa  plain  or  inherent  in  the  substantial  identity 
— the  essential  charaaeristics — of  the  thing  itself;  and 
even  though  the  original  and  underlying  business  is  legiti- 
mate, the  use  being  made  of  it  is  fraudulent." 

The  defendant  sold  "New  Home  Vacuum  Cleaners"  and 
"Easy  Way  Washers."  The  judgment  was  reversed,  however, 
because  the  confession  of  the  defendant  admitted  into  evidence 
was  wrongfully  obtained. 

United  States  v.  Rabinowitz,  (6th  Cir.,  1964),  327  F.2d 
62,  which  was  a  charge  of  mail  fraud  involving  the  sale  of 
knitting  machines,  but  as  the  Court  pointed  out  at  page  80, 
although  the  initial  contacts  were  made  through  the  mail,  the 
knitting  machines  were  sold  only  after  the  buyers  saw  them 
demonstrated  and  were  able  to  observe  them  in  operation, 
and  therefore  the  statements  made  by  salesmen  were  clearly 
sales  talk. 

It  is  respectfully  submitted  that  as  alleged  in  Paragraph  10 
in  the  Indiament  (RC  12),  Lustiger  sent  out  circulars  stating 
there  were  special  offerings  at  special  prices,  urging  the  persons 
intended  to  be  defrauded  to  buy  now  through  the  mail. 
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Cited  for  the  proposition  that  the  concealments  or  omis- 
sions in  advertising  attributed  to  the  Appellant  were  not 
"criminal"  since  the  Appellant  was  charged  in  some  cases  with 
not  "clearly  revealing"  facts,  are  the  following  cases  which  held: 

United  States  v.  Kram,  (3rd  Cir.,  1957),  247  F.2d  830, 
which  held  that  if  the  Indictment  charges  that  the  solicitation 
was  intentionally  drawn  to  be  misleading  then  the  Government 
must  prove  it.  The  Court  reversed  the  conviaion  on  failure  of 
proof.  (The  Third  Circuit  at  page  832  holds  that  ordinarily 
there  are  only  two  elements — the  intentional  devising  of  a 
scheme  to  defraud  and  the  use  of  the  mails  in  carrying  out 
that  scheme). 

United  States  v.  McNamara,  (2nd  Cir.,  1937),  91  F.2d 
986,  which  reversed  the  conviction  because  the  Second  Circuit 
held  the  use  made  of  the  evidence  of  transaaions  at  the  end 
of  the  year  to  salvage  the  company  and  the  closing  argument 
of  Government's  counsel  were  highly  prejudicial.  The  Court 
refused  to  consider  whether  concealed  facts  were  properly  sub- 
mitted to  the  jury  (p.  992).  • 

Stubbs  V.  United  States,  (9th  Cir.,  1918),  249  Fed.  571, 
which  held  that  an  alleged  scheme  to  defraud  in  exchanging 
property  was  not  mail  fraud  since  the  alleged  victim  was  told 
that  she  was  not  purchasing  from  the  real  buyer,  and  further, 
that  it  was  not  fraudulent  for  Stubbs  not  to  reveal  to  her  the 
real  reason  he  recorded  the  contract,  and  that  reason  was  to 
compel  her  to  buy  since  he  was  compelled  to  buy. 

Charles  v.  United  States,  (4th  Cir.,  1914),  213  F.  707, 
(cited  by  trial  counsel  at  RC  41  line  15  to  show  where  con- 
cealment type  of  misrepresentations  have  been  upheld)  where 
the  Fourth  Circuit  affirmed  a  conviction  for  mail  fraud  where 
the  defendant  concealed  the  fact  his  checks  were  insufficient  to 
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the  victim  who  was  issuing  bills  of  lading  in  a  series  of  trans- 
actions. 

Williams  v.  United  States,  (9th  Cir.,  I960),  278  F.2d  535 
(cited  by  trialcounsel  at  RC  41  line  15  to  show  where  con- 
cealment type  of  misrepresentations  have  been  upheld)  where 
this  Circuit  upheld  a  conviaion  where  the  defendant  was  kiting 
checks  between  Hawaii,  Seattle  and  Denver  and  the  defendant 
was  concealing  the  insufficiency  of  the  checks. 

Haid  V.  United  States,  (9th  Cir.,  1946),  157  F.2d  630, 
(cited  by  trial  counsel  at  RC  41  line  16  to  show  where  con- 
cealment type  of  misrepresentations  have  been  upheld)  where 
this  Circuit  upheld  the  conviction  where  the  issue  was  impres- 
sion testimony,  the  victim  relied  on  the  impression  the  defen- 
dant gave  that  he  was  an  F.B.I,  agent  and  the  victim  extended 
credit.  The  concealment  that  he  was  not  an  F.B.I,  agent  sus- 
tained the  conviction. 

Gregory  V.  United  States,  (5th  Cir.,  1958),  253  F.2d  104, 
(cited  by  trial  counsel  at  RC  41  line  16  to  show  where  con- 
cealment type  of  misrepresentations  have  been  upheld)  where 
a  conviaion  was  affirmed  for  a  scheme  by  a  railway  clerk  who 
obtained  and  used  pre-dated  cancelled  envelopes  to  enter  a 
national  football  contest  after  the  games  were  played. 

Kreuter  v.  United  States,  (5th  Cir.,  1955),  218  F.2d  532, 
(cited  by  trial  counsel  at  RC  41  line  16  to  show  where  con- 
cealment type  of  misrepresentations  have  been  upheld)  which 
affirmed  a  conviction  and  upheld  the  sufficiency  of  the  Indict- 
ment which  alleged  the  defendant  deposited  worthless  checks 
and  used  the  certificate  of  deposit  to  cash  worthless  checks, 
and  which  did  not  set  out  all  the  banks  which  were  used. 

Linden  v.  United  States,  (4th  Cir.,  1958),  254  F.2d  560, 
(cited  by  trial  counsel  at  RC  41  line  16  to  show  where  con- 
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cealment  type  of  misrepresentations  have  been  upheld)  which 
affirmed  a  conviction  where  the  defendant  distributed  sohcita- 
tions  for  listing  in  a  business  direaory  and  the  solicitations 
were  made  to  appear  as  telephone  directory  listings. 

Silverman  v.  United  States,  (5th  Cir.,  1954),  213  F.2d 
405,  (cited  by  trial  counsel  at  RC  line  17  to  show  where  con- 
cealment type  of  misrepresentations  have  been  upheld)  where 
a  conviction  was  affirmed  where  a  defendant  used  billings  made 
to  appear  similar  to  telephone  direaory  billings.  The  Fifth 
Circuit  held  that  the  scheme  need  not  misrepresent  any  fact — 
all  that's  necessary  is  a  scheme  reasonably  calculated  to  deceive 
persons  of  ordinary  prudence  and  comprehension  and  the  use 
of  the  mails  in  its  execution. 

Cacy  V.  United  States,  (9th  Cir.,  1961),  298  F.2d  227, 
(cited  by  trial  counsel  at  RC  41  line  18  as  an  example  of  an 
omission  being  an  express  misrepresentation)  where  this  Court 
affirmed  a  conviction  where  the  defendant's  scheme  was  to 
sell  an  "exclusive"  distributorship  to  different  victims  of  the 
same  machines,  but  using  a  different  name  for  the  machine. 

It  is  respectfully  submitted  that  "Water  Plenty  of  Water" 
is  a  misrepresentation,  for  example,  when  the  nearest  available 
water  well  was  eighteen  miles  to  some  of  the  sections,  to  give 
but  one  example. 

Cited  for  the  proposition  by  Appellant  that  the  Indiament 
must  allege  someone  was  defrauded  were  the  following  cases 
and  which  held  as  follows: 

Fushay  v.  United  States,  (8th  Cir.,  1933),  68  F.2d  205, 
(cited  by  trial  counsel  at  RC  42  for  the  ruling  in  the  Eighth 
Circuit)  which  held  the  criteria  of  civil  fraud  is  applicable  to 
criminal  mail  fraud;  the  Court  held  that  an  honest  belief  that 
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a  corporation  will  make  money  is  not  justification  for  a  mis- 
representation. 

United  States  v.  Rabinotvitz,  (6th  Cir.,  1964),  327  F.2d 
62  at  page  76,  (cited  by  trial  counsel  at  RC  42  for  the  ruling 
in  the  Sixth  Circuit)  which  held  there  must  be  proof  of  a  per- 
son being  defrauded.  The  Court  helt  it  to  be  an  element. 

United  States  v.  Baren,  (2nd  Cir.,  1961),  305  F.2d  527, 
(cited  by  trial  counsel  at  RC  42  for  the  ruling  in  the  Second 
Circuit),  where  the  Second  Circuit  held  there  must  be  proof 
someone  was  defrauded  and  admittedly  without  authorit}'  for 
the  holding  at  page  528,  but  at  page  533  the  Court  acknowl- 
edges the  important  element  is  the  intent. 

United  States  V.  Brunei,  (W.  D.  Wis.,  1964),  227  F.Supp. 
766,  (cited  by  trial  counsel  at  RC  42  for  the  rule  in  the 
Seventh  Circuit)  is  that  the  Indictment  must  allege  persons 
have  been  defrauded.  (This  was  a  mail  order  school  which 
would  get  graduates  Civil  Service  jobs,  etc.) 

Moser  v.  New  York  Life  Insurance  Co..  (9th  Cir.,  1945), 
151  F.2d  396,  (cited  by  trial  counsel  at  RC  42  as  the  rule  in 
this  Circuit  for  civil  frauds)  where  this  Court  held  that  in  a 
civil  action  for  fraud  there  must  be  a  false  representation  to  an 
existing  faa. 

Schlaadt  v.  Zimmerman,  (9th  Cir.,  1953),  206  F.2d  782, 
(cited  by  trial  counsel  at  RC  42  as  the  rule  in  this  Circuit  for 
civil  frauds)  where  this  Circuit  held  in  a  civil  fraud  case  that 
the  fraud  may  not  be  predicated  upon  mere  non-performance 
of  a  promise.  (A  widow  married  decedent  upon  the  promise 
decedent  would  leave  his  estate  to  her  children). 

Kern  Copters,  Inc.  v.  Allied  Helicopter  Service,  Inc.,  (9th 
Cir.,  I960),  277  F.2d  308,  (cited  by  trial  counsel  at  RC  42 
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as  the  rule  in  this  Circuit  on  civil  frauds)  where  this  Circuit  held 
in  a  civil  fraud  action  there  was  no  fraud  for  non-disclosure  of 
the  removal  of  parts  since  this  could  have  been  easily  ascer- 
tained. 

The  Third  Circuit,  United  States  v.  Kram,  supra  (247  F.2d 
830),  and  the  Fifth  Circuit,  Silverman  v.  United  States,  supra, 
(213  F.2d  405 ) ,  hold  the  same  as  the  Ninth  Circuit  has  held. 
Lemon  v.  United  States,  (9th  Cir.,  I960),  278  F.2d  369,  at 
page  373,  citing  Kreuter  v.  United  States,  a  Fifth  Circuit  case, 
supra,  (218  F.2d  532),  with  approval.  Farrell  v.  United  States, 
(9th  Cir.,  1963),  321  F.2d  409,  419.  The  Ninth  Circuit  rule 
was  conceded  by  trial  counsel  at  RC  42.  (The  Lemon  case  holds 
the  mail  fraud  statute  is  designed  to  protect  the  most  gullible 
and  naive  as  well  as  the  worldly  wise. )  Also,  please  see  Dolack 
V.  United  States,  supra,  and  Pereira  v.  United  States,  (1953) 
347  U.  S.  1  at  page  8,  74  S.Ct.  358,  98  L.Ed.  435. 

It  is  respeafully  submitted  that  the  Indiament  does  not 
have  to  contain  allegations  that  someone  was  defrauded. 

Cited  for  the  proposition  that  inadequate  evidence  was 
presented  to  the  Grand  Jury,  since  Exhibit  F  ( as  referred  to  by 
Appellant  in  the  Opening  Brief  at  page  52,  but  which  is  Gov- 
ernment's Exhibit  50  in  evidence)  was  presented  to  the  Grand 
Jury  and  negated  any  evidence  of  fraud,  are  the  following  cases 
and  which  hold  as  follows: 

Harrison  v.  United  States,  (6th  Cir.,  1912),  200  F.  662, 
(cited  as  200  F.2d  662  by  Appellant  in  his  brief  at  page  52, 
but  cited  correaly  by  trial  counsel  at  RC  43)  which  held  at 
page  670  that  although  initially  the  advertising  literature  first 
contained  a  promise  to  refund  if  the  merchandise  was  not  as 
represented,  and  that  after  a  conference  with  the  Post  Office 
authorities  the  defendant  then  made  an  absolute  promise  to  re- 
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fund,  the  trial  jury  must  still  determine  that  the  refund  offer 
was  made  in  good  faith. 

Jeffries  v.  Olsen,  (S.  D.  Cal.,  1954),  121  F.Supp.  463  at 
page  473,  which  held  that  in  this  case,  a  civil  case  to  set  aside 
a  fraud  order  by  the  postal  authorities,  the  plaintiff  made  an 
unqualified  assurance  of  refund  if  not  satisfied  in  his  advertising. 

(See  Government's  Exhibit  50,  which  was  attached  to 
trial  counsel's  Affidavit  as  Exhibit  F,  at  RC  108  at  page  112, 
or  as  quoted  by  trial  counsel  in  his  Memorandum  when  he  was 
urging  this  point,  starting  at  RC  43.  At  RC  46,  line  22  it  is 
stated  in  this  "refund  letter":  "As  a  concrete  indication  that 
the  company  is  certain  you  will  be  satisfied  with  your  purchase, 
and  in  line  with  the  company's  continuing  policy  of  bending 
over  backwards  to  assure  the  satisfaction  of  each  and  every 
customer,  please  be  advised  that  any  customer  who  inspeas 
Lake  Mead  City  prior  to  September  1,  1963,  and  is  then  dis- 
satisfied with  his  purchase  for  any  reason  whatsoever,  will  be 
given  the  right  at  that  time  to  sign  a  request  for  a  full  refund 
at  the  Information  Office  on  the  property,  and  that  all  requests 
so  signed  at  that  time  will  be  honored." 

Gold  V.  United  States,  (8th  Cir.,  1929),  36  F.2d  16,  held 
at  page  32  that  good  faith  is  a  complete  defense  which  involved 
stock  manipulations. 

Walters  v.  United  States,  (9th  Cir.,  1958),  256  F.2d  840, 
where  this  Circuit  reiterated  the  rule  at  page  842  that  good 
faith,  i.e.,  lack  of  intent  to  defraud,  is  a  complete  defense.  This 
scheme  involved  a  sale  of  insurance  company  stock  through  the 
mails  containing  the  representation  that  a  motel  chain  was  in- 
terested in  the  insurance  company  defendant  was  forming. 

The  "refund  letter"  of  Appellant  was  not  an  unqualified 
offer  of  refund  and  was  not  made  until  after  Lustiger  was  in- 
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terviewed  by  Postal  Inspector  Doyle  Marshall,  to- wit:  Novem- 
ber 10,  1962  (RT  358  L  1-3). 

It  is  respectfully  submitted  there  was  adequate  evidence 
before  the  Grand  Jury  to  return  an  Indiament. 

Cited  for  the  proposition  that  the  Indiament  and  18 
U.S.C.A.  1341  do  not  contain  an  ascertainable  standard  of  guilt, 
at  page  53  of  the  Opening  Brief  are  the  following  cases  and 
which  held  as  follows: 

GMCcio  V.  Penn.,  (1966)  382  U.S.  399,  86  S.Ct.  518,  15 
L.Ed.2d  447  (the  only  case  not  cited  by  trial  counsel  in  his 
pre-trial  Memorandum,  which  Appellant  has  used  in  this  por- 
tion of  the  Opening  Brief,  page  50  through  53),  which  held 
unconstitutional  a  Pennsylvania  statute  which  provided  in  a 
misdemeanor  case  where  defendant  is  acquitted  the  defense 
shall  be  assessed  costs  and  committed  to  jail  for  non-payment 
if  the  jury  finds  "some  misconduct." 

Winters  V.  New  York,  (1948)  333  U.S.  507,  68  S.Ct  665, 
92  L.Ed.  840  (cited  as  Winters  v.  United  States  both  by  trial 
counsel  at  RC  47  and  by  Appellant  at  page  53),  which  held 
unconstitutional  a  New  York  statute  as  construed  by  the  New 
York  Court  of  Appeals,  which  prohibited  distribution  of  maga- 
zines principally  made  up  of  criminal  deeds  of  bloodshed  or 
lust  or  crime  since  the  statute  failed  to  give  adequate  guidance. 

Musser  v.  Utah,  (1948)  333  U.S.  95,  68  S.Ct.  397,  92 
L.Ed.  562,  which  held  unconstitutional  a  Utah  statute  prohibit- 
ing a  conspiracy  to  commit  acts  injurious  to  the  public  morals. 
(The  Supreme  Court  reversed  and  sent  back  to  the  State  Court 
to  permit  them  to  make  this  holding. ) 

Connolly  v.  General  Construction  Co.,  (1926)  269  U.S. 
385,  46  S.Ct.  126,  70  L.Ed.  322,  held  a  state  statute  uncon- 
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stitutional  for  providing  cumulative  penalties  for  failing  to  pay 
"current  rate  of  per  diem  wages  in  the  locality". 

United  States  v.  Cohen  Grocery  Co..  (1920)  255  U.S.  81, 
41  S.Ct.  298,  65  L.Ed.  516,  which  declared  unconstitutional 
the  Food  Control  Act  of  1917  which  declared  it  to  be  a  crime 
for  charging  "unreasonable"  rates  in  handling  necessaries. 

United  States  v.  DeCadena,  (N.D.  Calif.,  1952),  105 
F.Supp.  202,  at  page  204,  which  held  the  terms  of  the  Immigra- 
tion Aa  for  transporting  aliens  who  had  entered  the  country 
illegally  when  "he"  knew  the  illegal  entrj'  had  occurred  within 
the  last  three  years. 

As  was  stated  by  trial  counsel  in  his  Memorandiun  at  RC 
48,  the  Supreme  Court  has  not  dealt  with  this  aspea,  but  has 
in  Badders  r.  United  States.  (1916)  240  U.S.  391,  60  L.Ed. 
706,  36  S.Ct.  367,  upheld  the  statute  as  constitutional. 

It  is  respeafuly  submitted  that  the  Indictment  does  set 
an  "ascertainable  standard  of  guilt". 

(In  footnote  17  on  page  53  of  the  Opening  Brief,  Appel- 
lant alleges  the  pre-trial  publicit}^  was  flagrant  and  "can  hardly 
be  overemphasized,  nor  was  it  possible  for  that  publicity  to  have 
not  affeaed  the  trial  judge".  Citing  Giles  v.  Maryland,  ( 1967 ) 

U.S.  ,  87  S.Ct.  ,  17  L.Ed.2d  737,  where  the 

prosecutor  took  no  steps  to  correct  erroneous  evidence,  and 
Sheppard  r.  Maxwell.  (1966)  384  U.S.  333,  86  S.Ct.  1507, 
16  L.Ed.2d  600,  which  reversed  for  the  carnival  atmosphere 
at  the  trial.  The  footnote  goes  on  to  state  the  trial  judge  had 
arrived  at  an  opinion  prior  to  trial  and  had  in  mind  the  faa 
there  was  litigation  over  title  to  the  land.  These  statements 
are  not  supported  by  the  record,  much  less  by  faa.  The  Court 
was  aware  the  title  difficulties  were  stipulated  to  by  the  Gov- 
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ernment,  as  well  as  Lustiger,  that  they  were  not  part  of  the 
fraud.    (See  Stipulation  No.  10,  paragraph  36,  RC  228). 

4-  The  Indictment  did  not  contain  duplicitous  counts. 

Appellant,  at  page  54  of  the  Opening  Brief,  asserts  that 
each  count  failed  to  state  an  offense  since  the  Indictment  alleges 
Lustiger  "placed  or  caused  to  place"  the  count  letter  and  cities 
Parr  v.  United  States,  (I960)  363  U.S.  370,  80  S.Ct.  1171, 
4  L.Ed.2d  1277,  as  authority  for  this  point,  i.e.,  Lustiger  must 
have  placed  the  letters  in  an  authorized  depository  for  mail 
himself.  Futher,  that  the  Indictment  must  be  construed  in  a 
manner  most  favorable  to  the  defendant,  citing  Johnson  v. 
United  States,  (4th  Cir.,  1938),  95  F.2d  813,  (a  bank  misap- 
plication case,  wilfully  misapplied  funds  not  sufficient) . 

Causing  to  be  placed  is  sufficient,  Williams  v.  United  States, 
(9th  Cir.,  I960),  278  F.2d  535. 

Appellant  then  goes  on  to  allege  each  count  is  duplicitous, 
citing  the  following  cases  and  which  hold  as  follows: 

Empire  Oil  and  Gas  Corporation  v.  United  States,  ( 9th  Cir., 
1943),  136  F.2d  868,  which  held  at  page  872  an  Indictment 
under  the  Food  and  Drug  Act  that  charged  the  commission  of 
one  offense  in  two  ways  was  not  duplicitous. 

United  States  v.  Martinez-Gonzales,  (S.D.  Calif.,  1950), 
89  F.Supp.  62,  held  that  one  count  charging  the  smuggling  of 
four  aliens  was  duplicitous. 

Appellant  concedes  that  there  are  cases  which  hold  that 
alleging  both  a  scheme  to  defraud  and  a  scheme  to  obtain 
money  by  false  pretenses  is  not  duplicitous.  United  States  v. 
Culver,  (D.  My.,  1963),  224  F.Supp.  419.  See  also  Silkworth 
V.  United  States,  (2nd  Cir.,  1926),  10  F.2d  711. 
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It  is  respeafully  submitted  each  count  is  not  duplicitous. 

^.  The  Brady  v.  Alaryland  Motion  was  not  denied  and  the 
Trial  Court  did  not  abuse  its  discretion  in  denying  the  Motion 
for  Bill  of  Particulars. 

Appellant  cites  Brady  v.  Maryland,  (1963)  373  U.S.  83, 
83  S.Ct.  1194,  10  L.Ed.2d  215;  Barbee  v.  Warden,  Maryland 
Penitentiary,  (4th  Cir.,  1964),  331  F.2d  842;  United  States 
V.  Wilkins,  (2nd  Cir.,  1964),  326  F.2d  135,  for  the  authority 
that  the  prosecution  must  reveal  evidence  favorable  to  defend- 
ant. The  Motion  was  not  denied.  The  Order  entered  by  the 
Trial  Court  on  April  15,  1965  (RC  327)  permitted  Lustiger 
to  renevi^  at  the  close  of  the  Government's  case.  These  files 
(all  the  questionnaires  and  correspondence  of  Postal  Inspector 
Marshall)  were  made  available  to  Lustiger's  trail  counsel  on 
June  5  and  6,  1965,  and  he  inspected  them.  The  list  of 
Lustiger's  witnesses  was  then  filed  on  June  7,  1965  (RC  328). 
At  the  time  of  pre-sentence  investigation  by  the  Federal  Proba- 
tion Officer,  he  was  given  these  files. 

It  is  respeafully  submitted  Brady  v.  Maryland  was  more 
than  compiled  with. 

Appellant  asserts,  at  page  56,  that  it  was  prejudicial  error 
to  deny  the  Motion  for  a  Bill  of  Particulars,  citing  the  follow- 
ing cases  and  which  held  as  follows: 

Williams  v.  United  States,  (9th  Cir.,  1961)  289  F.2d  598 
at  page  601,  this  Circuit  held  it  was  not  an  abuse  of  discretion 
to  deny  a  Motion  for  a  Bill  of  Particulars  unless  the  defendant 
is  acutely  surprised  at  trial,  wherein  this  motion  requested  the 
geographic  location  of  the  acts  charged  by  the  Government. 

Yeargain  v.  United  States,  9th  Cir.,  1963),  314  F.2d  881 
at  page  882,  this  Circuit  held  the  purpose  of  a  Bill  of  Particulars 
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is  to  protea  a  defendant  from  double  jeopardy  and  to  prepare 
his  defense,  but  the  defendant  is  not  entitled  to  know  all  the 
evidence  but  is  entitled  to  know  the  Government's  theory  of 
the  case. 

United  States  V.  Solomon,  (S.D.  111.,  I960),  26  F.R.D.  397, 
held  the  defendant  was  entitled  to  the  Bill  of  Particulars. 

In  this  case,  the  Motion  for  Bill  of  Particulars  was  denied 
on  April  15,  1965,  (RC  327-328),  after  the  first  pre-trial  con- 
ference was  stipulated  to  by  Lustiger  personally  and  was  held, 
and  the  first  nineteen  exhibits  were  marked  and  tentative  stipu- 
lations presented  to  Lustiger  and  his  counsel  concerning  the  bal- 
ance of  Government's  exhibits  were  shown  to  them.  Thereafter, 
a  pre-trial  hearing  was  held  on  April  29,  1965,  and  the  main 
exhibits  of  the  Government  were  marked  into  evidence,  i.e.. 
Exhibits  20  through  54.  On  May  14,  1965,  Stipulation  No.  4 
(RC  208),  listing  the  Government's  witnesses,  was  filed 
(RC  328). 

This  procedure  afforded  a  full  preview  of  the  Government's 
case.  ^ 

It  is  respectfully  submitted  there  was  no  abuse  of  discretion 
by  the  Trial  Court  in  the  denial  of  the  Motion  for  the  Bill  of 
Particulars. 

6.  The  charges  in  the  Indictment  do  not  violate  Appellant's 
First  Amendment  right  to  free  speech. 

Appellant  argues  at  pages  57  and  58  that  the  entire  bro- 
chure "must  be  examined  and  not  just  portions  thereof  taken 
out  of  context".  Appellant  cites  five  obscenity  cases  at  pages 
57  and  58  which  hold  portions  must  not  be  read  out  of  context. 

Appellant  ignores  Government's  Exhibit  37  Series.  Exhibit 
37  listed  the  six  different  printings  of  the  brochure  and  Exhibit 
37a  through  f  was  a  brochure  from  each  printing. 
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In  In  the  Matter  of  Jackson,  supra  (96  U.S.  727),  the 
Supreme  Court,  in  passing  on  the  Federal  statute  prohibiting 
the  sending  of  lottery  matter  through  the  mail,  held  at  pages 
736-737  that  it  was  not  a  restriaion  on  the  freedom  of  speech 
but  constituted  a  refusal  by  the  Government  of  its  facilities  for 
the  distribution  of  matters  injurious  to  the  public  morals. 

In  Commissioner  of  Internal  Revenue  v.  Heininger, 
(1943)  320  U.S.  467,  88  L.Ed.  171,  6A  S.Ct.  249,  the  Supreme 
Court  stated: 

"The  single  policy  of  these  sections  (the  Postmaster's 
stop  order  statute )  is  to  protect  the  public  from  fraudulent 
practices  committed  through  the  use  of  the  mails.  It  is 
not  their  policy  to  impose  personal  punishment  on  viola- 
tors; such  punishment  is  provided  by  separate  statute  ( cit- 
ing 18  USCA  §338,  now  §1341 )  and  can  be  imposed  only 
in  a  judicial  proceeding  in  which  the  accused  has  the 
beneffit  of  constitutional  and  statutory  safeguards  appro- 
priate to  the  trial  for  a  crime." 

The  Supreme  Court  has  thus  recognized  the  power  of  Con- 
gress to  restrict  the  use  of  postal  facilities  from  fraudulent 
practices  in  a  civil  stop  order. 

It  is  respectfully  submitted  there  is  no  deprivation  of  the 
Appellant's  right  to  free  speech. 

7.  There  was  sufficient  evidence  to  find  Appellant  guilty 
beyond  a  reasonable  doubt,  there  being  an  ascertainable  stand- 
ard of  guilt  under  the  offense  charged,  and  proof  of  someone 
being  defrauded  is  not  an  element  of  the  offense. 

Appellant  cites  as  authority  for  the  insufficiency  of  the 
evidence  at  pages  58  and  59  of  the  Opening  Brief  cases  which 
were  reversed  for  prejudicial  comments  in  closing  arguments: 
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Griffin  v.  California,  (1965)  380  U.S.  609,  85  S.Ct.  1229, 
14  L.Ed.2d  1206;  and  Wilson  v.  United  States,  (1893)  149 
U.S.  60,  13  S.Ct.  765,  37  L.Ed.  650;  or  which  held  proof  in- 
sufficient that  defendant  was  not  a  citizen  in  a  false  claim  of 
citizenship:  Colt  v.  United  States,  (5th  Cir.,  1946),  158  F.2d 
641;  or  that  the  defendant  doesn't  have  to  prove  who  stole 
coupons  (conviction  affirmed).  United  States  v.  Bennett,  (2nd 
Cir.,  1945),  152  F.2nd  342;  or  reversed  on  the  Court's  in- 
struction on  presumption  of  innocence,  Boatwright  v.  United 
States,  (8th  Cir.,  1939),  105  F.2d  737. 

The  last  three  cases  cited  at  the  top  of  page  59  are  state 
cases. 

Kaplan  v.  United  States,  (9th  Cir.,  1964),  329  F.2d  561, 
is  in  point  which  holds  the  test  of  circumstantial  evidence  is 
that  reasonable  minds  can  find  the  evidence  excludes  every 
hypothesis  but  that  of  guilt  and  evidence  on  appeal  is  con- 
strued in  a  light  most  favorable  to  the  Government.  Also 
Mickelson  v.  United  States,  (9th  Cir.,  1965),  346  F.2d  952  at 
954. 

The  sufficiency  of  the  evidence  is  discussed  in  the  Govern- 
ment's Memorandum  in  Opposition  to  the  Motion  for  Judg- 
ment of  Acquittal  which  is  at  RC  306,  which  makes  reference 
to  the  Memorandum  in  Support  of  the  Motion  for  Judgment 
of  Acquittal  found  at  RC  243.  (The  Court  will  possibly  feel 
this  to  be  improper,  but  in  view  of  Appellant's  mere  assertion 
of  the  insufficiency  of  the  evidence,  giving  no  discussion  of  it, 
the  Government  is  unable  to  argue  against  points  not  given  by 
Appellant. ) 

Appellant  then  argues  there  was  no  specific  wrongful  in- 
tent, citing  Morissette  v.  United  States,  (1952)  342  U.S.  246, 
72  S.Ct.  240,  96  L.Ed.  288,  which  involved  a  charge  of  receipt 
■of  stolen  government  property  and  no  instruaion  on  the  knowl- 
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edge  of  defendant  that  it  was  stolen  was  given;  and  Williams 
V.  United,  States,  (9th  Cir.,  I960),  278  F.2d  55,  cited  earher 
in  this  brief,  which  was  a  mail  fraud  case  involving  a  check 
kiting  scheme  where  the  defendant  made  full  restitution.  This 
Court  held  intent  was  for  the  jury  and  they  so  found. 

Appellant  next  asserts  "the  undeniable  good  faith  exhibited 
by  the  Appellant",  citing  again  Gold  v.  United  States,  (8th 
Cir.,  1929),  36  F.2d  16,  which  holds  good  faith  a  complete 
defense,  and  Walters  v.  United  States,  (9th  Cir.,  1958),  256 
F.2d  840,  which  holds  good  faith  a  complete  defense  and  the 
government  must  establish  beyond  a  reasonable  doubt  that  the 
defendant  intended  to  devise  a  scheme  to  defraud  and  to  obtain 
money. 

The  recital  of  the  evidence  adduced  at  trial  in  the  Statement 
of  Facts  establishes  the  lack  of  good  faith.  The  refund  letter. 
Government's  Exhibit  50,  was  conditional  upon  a  trip  by  the 
buyers  who  were  scattered  throughout  the  country  and  who 
would  have  had  to  expend  in  all  probability  the  same  amount 
of  money  as  they  had  invested  to  get  there. 

Appellant  then  reasserts  that  the  Indictment  and  the  statute 
do  not  contain  an  ascertainable  standard  of  guilty,  citing 
Giaccio  v.  Pennsylvania,  supra  (382  U.S.  399),  the  Pennsyl- 
vania assessment  of  costs  statute,  and  Bouie  v.  Columbia, 
(1963)  378  U.S.  347,  84  Sup.Ct.  1697,  12  L.Ed.2d  894, 
which  reversed  a  conviaion  which  was  based  on  a  retroactive 
apphcation  to  a  new  construaion  of  a  criminal  trespass  statute 
(construed  to  cover  those  who  refused  to  leave  premises  after 
having  been  given  notice  to  leave). 

Appellant  then  again  asserts  the  Government  failed  to 
prove  any  one  was  defrauded,  and  cites  again  United  States  v. 
Rabinou'itz,  (6th  Cir.),  supra;  United  States  v.  Baren,  (2nd 
Cir.),  supra;  United  States  v.  Brunet,  (Wis.,  7th  Cir.),  supra; 
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and  United  States  v.  Schwartz,  (N.D.  Cal.,  1915 ),  230  F.  537 
(and  not  in  230  F.2d  as  cited  by  Appellant  on  page  60),  which 
held  Indictment  must  allege  lots  valueless. 

Compare  Norton  v.  United  States,  (9th  Cir.,  1937),  92 
F.2d  753,  which  held  the  Government  does  not  have  to  prove 
any  one  was  misled;  United  States  v.  Whitmore,  (S.D.  Calif., 
195 1 ) ,  97  F.Supp.  733;  and  United  States  v.  New  South  Farm 
and  Home  Co..  (1916)  241  U.S.  64  at  p.  71,  36  S.Ct.  505. 

8.  The  testimony  of  rancher  James  M.  Smith's  opinion  as 
to  the  value  of  the  land  was  not  material,  nor  was  the  evidence 
of  the  advertising  of  adjacent  land  developments  material,  much 
less  the  advertising  of  land  developments  in  other  states,  nor 
was  the  opinion  of  the  former  President  of  the  Arizona  League 
of  Land  Developers  of  the  advertising  of  the  Appellant  ad- 
missible, nor  was  there  error  in  admitting  Government^ s  Ex- 
hibit 42. 

Appellant  asserts  the  exclusion  of  evidence  of  James  M. 
Smith  as  to  his  opinion  of  value  was  objeaed  to  by  the  Govern- 
ment as  not  material  and  sustained  by  the  Trial  Court  on 
materiality  and  beyond  the  scope  of  direa  (RT  219  L  11-25), 
and  cites  Farrell  v.  United  States.  (9di  Cir.,  1963),  321  F.2d 
409,  which  was  a  mail  fraud  and  a  securities  violation  prosecu- 
tion; and  value  is  admittedly  material  in  a  securities  case; 
United  States  v.  Bloom.  (2nd  Cir.,  1956),  237  F.2d  158, 
which  held  at  page  164  that  the  Court's  instruaion  that  proof 
of  value  of  diamonds  was  so  slight  as  to  be  negligible  con- 
stituted reversible  error. 

But  in  United  States  v.  New  South  Farm  &  Home  Co., 
(1916)  supra,  at  page  71,  the  Supreme  Court  stated: 

".  .  .  Mere  puffiing,  indeed,  might  not  be  within  its 
meaning    (of   this,  however,   no   opinion   need   be   ex- 
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pressed),  that  is,  the  mere  exaggeration  of  the  quahties 
which  the  article  has;  but  when  a  proposed  seller  goes 
beyond  that,  assigns  to  the  article  qualities  which  it  does 
not  possess,  does  not  simply  magnify  in  opinion  the  advan- 
tages which  it  has  but  invents  advantages  and  falsely  as- 
serts their  existence,  he  transcends  the  limits  of  'puffing' 
and  engages  in  false  representations  and  pretenses.  An 
article  alone  is  not  necessarily  the  inducement  and  com- 
pensation for  its  purchase.  It  is  in  the  use  to  which  it  may 
he  put,  the  purpose  it  may  serve;  and  there  is  deception 
and  fraud  when  the  article  is  not  of  the  character  or  kind 
represented  and  hence  does  not  serve  the  purpose.  And 
when  the  pretenses  or  representations  or  promises  which 
execute  the  deception  and  fraud  are  false  they  become 
the  scheme  or  artifice  which  the  statute  denounces." 

(Emphasis  added)- 

The  Indictment  did  not  allege  the  value  of  the  land  to  be 
misrepresented;  the  objection  made  by  the  Government  was 
on  the  basis  the  value  of  the  land  had  not  been  raised  (RT  219 
L  19-23). 

Appellant  then  argues  at  length  the  evidence,  which  was- 
rejected,  as  to  "standards  of  the  industry"  and  related  values. 

Pictures  of  adjoining  developments  were  admitted,  but  the 
advertising  material  was  rejeaed.  If  these  were  admitted  then 
the  Government  would  have  been  entitled  to  show  the  truth 
or  falsity  in  these  advertising  materials  and  the  Court  would 
then  in  effect  be  trying  not  one  Indictment  but  a  possible  five- 
or  six  mail  fraud  cases. 

Cited  in  support  of  this  contention  at  page  70  of  the  Open- 
ing Brief  are  the  following:  United  States  v.  Brandt,  (2nd 
Cir.,   1952),   196  F.2d  653,  which  held  evidence  of  other 
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charitable  organizations  hiring  professional  fund  raisers  should 
have  been  admitted;  United  States  v.  Sprengl,  (3rd  Cir.,  1939), 
103  F.2d  876,  which  was  reversed  for  prejudicial  reference  to 
a  co-defendant  having  pleaded  guilty,  the  evidence  was  over- 
whelming; Silkworth  V.  United  States,  (2nd  Cir.,  1926),  10 
F.2d  711,  which  held  evidence  of  what  partners  of  defendant 
were  doing  and  what  other  firms  that  the  defendant  came  into 
contact  with  were  doing  were  admissible  as  circumstantial  evi- 
dence of  the  defendant's  knowledge  of  it. 

But  in  Hoffman  v.  United  States,  (10th  Cir.,  1965),  353 
F.2d  188,  the  Tenth  Circuit  held  evidence  of  adjoining  land 
developments  was  immaterial. 

Appellant  asserts  the  opinion  of  the  former  President  of 
the  Arizona  League  of  Land  Developers  of  the  advertising 
material  of  Lustiger  should  have  been  admitted.  A  reading  of 
his  "opinion"  of  the  advertising  as  quoted  on  page  70  shows 
that  it  is  an  opinion  or  conclusion  as  to  the  ultimate  faa  in 
issue  in  a  field  which  a  trier  of  faa  does  have  first  hand 
knowledge  (i.e.  —  sanity  and  psychiatrists;  wind  turbulence 
and  physicists;  etc).  Further,  the  Government  could  then 
show,  if  the  opinion  was  admitted,  what  land  development 
operations  advertising  was  false,  etc. 

Appellant,  at  pages  70-71,  cites  the  following  cases: 

United  States  v.  West  Coast  News  Co.,  (W.  D.  Mich., 
1964),  228  F.Supp.  171,  which  involved  a  charge  of  trans- 
porting obscene  material;  the  Court  rejeaed  the  offer  of  other 
books  because  the  defendant  did  not  lay  the  foundation  of 
showing  similarity  to  the  allegedly  obscene  material  and  the 
acceptance  by  the  community  of  these  books.  (Standards  of 
the  community  were  material  at  that  time,  1964,  on  determin- 
ing obscene  material). 
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Sheldon  v.  Moredal,  (S.D.  N.Y.,  1939),  29  F.  Supp.  729, 
which  was  a  civil  copyright  suit  and  which  held  the  testimony 
of  an  expert  should  be  admitted  as  to  the  number  of  additional 
patrons  because  of  the  added  attraaions,  the  alleged  copy- 
righted material.  (Trier  of  faa  would  not  have  first  hand 
knowledge). 

United  States  v.  Wood,  (4th  Cir.,  1955),  226  F.2d  924, 
which  involved  the  seizure  of  mis-branded  drugs  ( allegedly  for 
treatment  of  diabetes ) .  The  Trial  Court  rejeaed  expert  opinion 
offered  by  the  Government  since  the  opinion  was  based  on  the 
testing  of  animals  and  not  human  beings.  The  Fourth  Circuit 
reversed  and  direaed  judgment  be  entered  for  the  Goverrunent. 
(Trier  of  fact  would  not  have  first  hand  knowledge.) 

Rolf  V.  Bird,  (5th  Cir.,  1956),  239  F.2d  257,  was  a  civil 
tort  action  and  the  Fifth  Circuit  held  the  expert  should  have 
been  permitted  to  testify  that  the  loading  caused  the  loss  of  the 
vessel.    (Trier  of  fact  would  not  have  first  hand  knowledge.) 

Appellant  further  cites  three  state  cases. 

Appellant  then  contends  that  Government's  Exhibit  42 
should  not  have  been  admitted.  It  was  the  deed  used  by 
Lustiger.  Trial  counsel  raised  this  in  the  post-trial  motion 
(RC  301  L  18  —  most  of  the  points  raised  by  Appellant,  with 
the  exception  of  free  speech,  —  Appellant's  VI,  were  raised  in 
the  pre-trial  and  post-trial  motions  by  trial  counsel ) . 

If  the  deed  were  not  offered,  then  Lustiger  would  contend 
the  Government  was  inferring  he  didn't  issue  deeds.  And  if  it 
were  admitted,  where's  the  harm  or  error? 

Appellant  contends  that  the  relevancy  of  Exhibits  B  and 
B-1  was  to  show  Palm  Springs  in  a  checker-board  pattern  and 
therefore  checker-board  patterns  are  no  real  impediment  to 
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development  of  a  thriving  city,  but  the  point  is  what  was  stated 
about  the  checker-board  pattern  in  Lustiger's  advertising  ma- 
terial. The  vicinity  map  (Exhibits  38,  38a  and  38b)  sent  with 
the  offer  (Exhibits  40  through  40i),  and  the  brochure  (Ex- 
hibits 37a  through  f),  to  every  person  answering  the  ad,  did 
not  show  this. 

Appellant  next  argues  that  Exhibit  D,  the  Government's 
brochure  for  developing  tourism,  should  have  been  admitted 
to  show  what  the  Government  encourages.  But  in  what  way 
can  it  be  argued  that  the  Govevrnment  encourages  showing 
pictures  of  items  and  represented  as  being  within  the  boun- 
daries of  Lake  Mead  City,  but  not  revealed  as  being  on  private 
land  not  owned  by  the  developer?  ( Please  see  allegations  con- 
tained in  paragraph  8  of  Count  I  of  the  Indiament  at  RC  10 
and   11). 

It  is  respectfully  submitted  the  rejected  evidence  was 
properly  rejected  and  Government's  Exhibit  42  was  properly 
admitted. 

9.  Appellant  was  ajforded  effective  assistance  of  counsel 
at  trial. 

Appellant  argues  that  trial  counsel  was  incompetent  at 
trial  and  refers  to  the  Affidavit  of  Lustiger  filed  with  the  Mo- 
tion for  New  Trial  on  January  6,  1967. 

Lustiger  contends: 

"During  the  course  of  the  trial  I  had  many  discussions 
with  Mr.  Madden  about  my  testifying.  I  continually  stated 
to  Mr.  Madden  that  I  wished  to  testify.  I  was  informed 
at  that  time  by  Mr.  Madden's  law  partner,  Mr.  Shaper, 
that  he  was  also  of  the  opinion  that  I  should  testify  and 
he  so  informed  Mr.  Madden.   Mr.  Madden  stated  he  did 
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not  think  I  should  testify  and  naturally  I  was  following 
the  advice  of  my  attorney  when  I  did  not  testify.  I  believe 
I  would  have  been  able  to  convince  the  Court  that  I  never 
at  any  time  conceived  of  any  scheme  to  defraud  any  person 
and  that  the  material  contained  in  the  brochures  sent  out 
to  the  public  was  true  to  the  best  of  my  knowledge,  infor- 
mation and  belief  and  was  represented  to  the  public  in 
good  faith.  I  further  believe  that  I  would  have  been  able 
to  show  to  the  Court  that  there  were  no  dissatisfied  cus- 
tomers or  any  complaints  until  after  the  Post  OflEce  De- 
partment representatives  had  lectured  prospective  Grand 
Jury  witnesses/customers  on  the  alleged  frauds  which  I 
had  committed  before  these  witnesses  testified  before  the 
Grand  Jury  and  this  Court." 

Lustiger  states  his  conclusion  he  would  have  convinced 
the  Court  of  his  good  faith.  Madden  made  the  decision  not 
to  put  him  on.  His  partner,  John  S.  Schaper,  who  is  an  able 
attorney,  does  not  have  the  trial  experience  of  Jack  Madden. 
What  could  have  happened  to  Lustiger  on  cross-examination? 
Why  did  he  maintain  business  records  in  California,  but  ship 
his  mailings  to  Juanita  Tincher  Ley  by  bus  for  mailing  from 
Phoenix,  and  she  in  turn  would  mail  them  from  Phoenix? 
(RT  80-81). 

Why  would  he,  having  sent  the  checks  for  payment  for 
recording  in  his  National  Cit}'  Land  Company  office,  have  her 
deposit  them  in  a  Phoenix  bank? 

Was  he  trj^ing  to  avoid  registration  with  the  California 
Real  Estate  Department? 

Was  he  planning  to  move  to  Arizona,  and  had  he  moved 
to  Arizona  at  the  time  of  trial? 

Was  not  Lustiger  taken  out  on  the  land  by  Smith's  fore- 
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man,  Victor  Christiansen,  (RT  291  L  2-3)  and  shown  what 
land  Lustiger  had  requested  to  see  that  he  had  bought? 
(RT256). 

Lustiger  contends  in  his  Affidavit  that  Mrs.  Van  Valken- 
burg  (at  page  5,  lines  5-6)  would  have  impeached  Qiristian- 
sen's  statement  that  his  children  didn't  use  the  stock  tank,  and 
Madden  refused  to  put  her  on.  Christiansen  stated  they  did 
use  it  five  or  six  times  (RT  291  L  2-3).  Where  is  the  im- 
peachment? 

Appellant,  in  the  Motions,  contended  Madden  was  incom- 
petent during  trial,  but  in  the  brief  concedes  on  page  72  in 
the  second  paragraph: 

"Necessarily,   the   record   does   not   disclose   the   in- 
adequacy of  counsel.  .  .  ." 

Most  of  the  research  for  Appellant's  Opening  Brief  was 
done  by  trial  counsel.  The  points  trial  counsel  made  with  it 
are  not  included.  Trial  counsel,  in  his  Memorandum  in  Sup- 
port of  the  Motion  for  Judgment  of  Acquittal  and  for  New 
Trial,  wrote  Appellant's  Statement  of  Facts  and  paraphrasing 
of  Indictment.  (Compare  Summary  of  Indictment,  pages  7 
to  1 3  of  the  Opening  Brief  to  Madden's  in  the  said  Memoran- 
dum (RC  243  through  249),  and  compare  the  summary  of  the 
evidence  in  the  Statement  of  Facts  at  pages  13  to  44  of  the 
Opening  Brief  to  Madden's  at  RC  249  through  280.) 

The  decision  not  to  put  a  defendant  on  the  stand  is  not 
grounds  for  declaring  counsel  incompetent. 

The  cases  cited  by  Appellant  involve  a  defendant,  an  at- 
torney, who  objeaed  to  appointed  counsel  who  also  represented 
co-defendants  —  Glass er  v.  United  States,  (1942)  315  U.S. 
60,  62  S.Ct.  457,  86  LEd.  680;  trial  counsel  who  didn't  object 
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to  admission  of  two  confesssions,  offered  no  testimony  and 
didn't  consult  witfi  defendant  during  trial  —  Bmbaker  v. 
Dixon,  (9th  Cir.,  1962),  310  F.2d  30;  trial  counsel  who  rep- 
resented other  party  in  transactions  with  which  the  trial  was 
involved,  Cord  v.  Smith,  (9th  Cir.,  1964),  338  F.2d  516;  trial 
counsel  who  failed  to  interview  Government's  main  witness 
prior  to  trial  and  who  didn't  cross-examine  the  witness  effec- 
tively at  trial,  and  which  witness  trial  counsel  represented 
civilly.  Tucker  v.  United  States,  (9th  Cir.,  1956),  235  F.2d 
238;  an  attorney  who  advised  defendant  not  to  answer  questions 
before  the  grand  jury  which  would  incriminate  that  attorney's 
other  clients,  Randazzo  v.  United  States,  (5th  Cir.,  1964),  339 
F.2d  79;  trial  counsel  who  represented  viaims  of  burglary 
from  time  to  time  and  who  didn't  cross-examine  those  victims 
as  witnesses  in  their  identification  of  the  accused.  United  States 
ex  rel.  Miller  v.  Myers,  (E.D.  Pa.,  1966),  253  F.Supp.  55; 
trial  counsel  who  interprets  prosecution's  closing  argument  to 
state  his  theory  of  case  is  wong,  and  the  prosecution  witnesses 
are  reliable.  People  v.  Davis  (Cal,  1957),  48  Cal.  2d  241, 
309  P.2d  201. 

Errors  in  judgment  ( if  there  were  any  in  this  instant  case ) 
are  not  grounds  for  declaring  counsel  incompetent,  Lyons  v.      I 
United  States,  (9th  Cir.,  1963),  325  F.2d  370,  cert.  den.  377 
U.S.  969,  84  S.Ct.  1650,  12  L.Ed.  2d  728. 

As  this  Court  stated  in  Enriquez  v.  United  States,  ( 9th  Cir., 
1964),  338  F.2d  165  at  p.  167: 

"{3}  What  appear  to  be  Cura's  two  principal  points 
apply  commonly  to  the  validity  of  his  conviction  on  both 
of  the  counts  with  which  he  was  charged.  These  points 
are:  (a)  that  he  was  not  afforded  the  effeaive  assistance 
of  counsel  in  the  preparation  and  trial  of  the  case,  and 
(b)  that  certain  evidence  highly  prejudicial  in  nature 
was  erroneously  admitted.  Neither  point  has  merit. 
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"(a)  Cura's  counsel  was  retained  .He  had  been  an 
attorney  for  over  twenty  years.  For  the  first  five  of  them 
he  was  a  member  of  the  staff  of  the  City  Attorney  of  Los 
Angeles  and  had  appeared  in  court  almost  daily  prosecut- 
ing cases  ;  since  that  time  he  has  contiuously  carried  on  a 
successful  private  practice  there,  devoted  almost  exclusively 
to  the  defense  of  persons  charged  with  the  commission  of 
criminal  offenses.  And  the  record  in  this  case  clearly  dis- 
closes a  vigorous  defense  conducted  by  capable  counsel  hav- 
ing a  knowledgeable  grasp  of  the  facts  and  a  keen  desire 
for  the  welafre  of  his  client.  We  fully  agree  with  the 
able  trial  judge  who,  in  appraising  the  quality  of  the  trial 
judge  who,  in  appraising  the  quality  of  the  defense  effort 
and  the  competence  of  counsel,  declared  "ft} he  case  was 
well  tried*  *  *'. 

"In  reaching  this  conclusion  we  have  not  overlooked 
the  faa  that  during  the  trial  Cura  expressed  to  the  judge 
considerable  dissatisfaction  with  his  lawyer,  and  asked  for 
( and  was  allowed )  time  to  make  a  change.  He  did  in  fact 
then  engage  his  present  counsel  ,but  the  latter  declined  to 
assume  the  defense  at  that  stage  of  the  proceedings  and 
merely  acted  as  associate  counsel.  Present  counsel  is  highly 
critical  of  the  efforts  of  his  predecessor.  Such  an  attitude, 
unfortunately,  is  not  unusual  in  the  legal  profession;  but 
as  we  observed  not  long  ago  in  Audett  v.  United  States, 
265  F.2d  837,  844  (9th  Cir.  1959),  'After  all,  there  are 
few  trial  lawyers  who,  on  examining  the  record  of  a  trial 
critically,  would  not  say  that  "they  might  have  done  bet- 
ter". But  such  surmises  would  not  warrant  this  Court  in 
branding  the  defense  in  this  case  as  so  inadequate  as  to 
amount  to  denial  of  the  right  tocounsel.'  " 

See  also  Nelson  v.  People  of  the  State  of  California,  (9th 
Cir.,  1965),  346  F.2d  73  at  p.  81,  (a  decision  by  counsel  to 
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which  defendant  disagreed  does  not  make  that  counsel's  rep- 
resentation ineflfective). 

".  .  .  Our  reasons  are  that  only  counsel  is  competent 
to  make  such  a  decision,  that  counsel  must  be  the  manager 
of  the  law-suit,  that  if  such  decisions  are  to  be  made  by  the 
defendant,  he  is  likely  to  do  himself  more  harm  than  good, 
and  that  a  contrary  rule  would  seriously  impair  the  con- 
stitutional guaranty  of  the  right  to  counsel." 

It  is  respeafully  submitted  Lustiger  had  effeaive  assistance 
of  counsel  at  trial,  and  really  from  that  same  counsel,  assistance 
on  this  appeal. 


VI. 
CONCLUSION 

It  is  respectfuly  submitted  that  for  all  the  foregoing  reasons 
the  judgmnt  of  conviaion  should  be  affirmed. 


Respectfully  submitted, 


EDWARD  E.  DAVIS 

United  States  Attorney 
For  the  JDistrict  of  Arizona 


'ANN  D.  DIAMOS 
Assistant  United  States  Attorney 
Attorneys  for  Appellee 
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I  certify  that,  in  connection  with  the  preparation  of  this 
Brief,  I  have  examined  Rules  18,  19  and  39  of  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit,  and  that  in  my  opinion, 
the  foregoing  Brief  is  in  full  compliance  with  those  rules. 


O  ANN  D.  DIAMOS 
Assistant  United  States  Attorney 


Three  copies  of  the  within  Brief  of  Appellee  mailed  this 
29th  day  of  May,  1967,  to: 

BURTON  MARKS 

Suite  217 

8447  Wilshire  Boulevard 

Beverly  Hills,  California  902 11 

Attorney  for  Appellant 
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MARVIN  LUSTIGER,  ) 
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vs.  )  NO.  20967 

UNITED  STATES  OF  AMERICA. 


Appellee.    ) 


On  Appeal  from  the  Judgmc^at  of 
The  United  States  District  Court 
For  the  District  of  Arizona 

*************  Ar*** 

SUPPLEMENTAL  BRIEF  FOR  APP2LLEE 

ON  SUFFICIENCY  OF  EVIDENCE 
***************** 

This  Supplemental  Brief  on  the  Sufficiency  of  the 
Evidence  is  submitted  pursuant  to  the  Order  entered  on  July 
3,  1967  at  oral  argument  before  Chief  Judge  Richard  H. 
Chambers,  Judge  Frederick  G.  Hamley  and  Judge  Walter  Ely. 

A  discussion  of  cases  cited  by  Appellant  in  his  opening 
brief  on  the  sufficiency  of  the  evidence  is  on  pages  36-39  of 


Appellee's  brief,  as  well  as  cases  cited  by  Appellee  in 
support  of  its  position. 

In  Appellant's  reply  brief,  Appellant  states  that  a 
portion  of  paragraph  7  of  the  Indictment  is  "puffing  or 
seller's  talk",  and  cites  the  following  cases  in  support  of 
this : 

United  States  v.  Rabinowitz ,  (cth  Cir,,  1964),  327 
F.2d  62,  which  involved  the  sale  of  knitting  machines; 
contacts  to  sell  the  knitting  machines  were  made  through  the 
mails,  but  the  machines  were  sold  only  after  the  prospective 
buyer  was  visited  by  a  salesman  and  had  the  machine  demon- 
strated to  him. 
■       United  States  v.  Staples,  (D.Ct.,  W.D.  Mich.,  1890), 
45  Fed.  195,  involved  a  defendant  who  advertised  seed  wheat 
for  sale  but  who  did  not  send  it  when  the  money  was  received, 
and  who  also  advertised  blueberry  plants  for  sale  but  sent 
buyers  wild  huckleberry  plants.   The  Court,  in  its  charge, 
asked  the  jury  to  decide  if  it  was  puffing  as  to  value  and  the 
exaggerations  of  normal  business  or  Wo.s  it  actually  fraudulent 
representation  or  downright  deception. 

Faulkner  v.  United  States,  (5th  Cir.,  1907),  157  Fed. 
840,  involved  the  advertising  of  a  cold  storage  plant,  includ- 
ing the  satisfaction  of  customers.   Trie  proof  offered  was  that 
he  didn't  pay  off  all  claims,  but  he  did  pay  most  of  the  claims 
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There  was  no  falseness  shown  in  the  facilities  of  the  cold 
storage  plant. 

This  Circuit  held  in  Lemon  v.  United  States,  (9th 
Cir.,  1960),  278  F.2d  369,  at  page  373:   "No  actual  mis- 
representation of  fact  is  necessary  to  make  the  crime  com- 
plete." In  fact,  "...  the  lack  of  guile  on  the  part  of 
those  solicited  may  itself  point  with  persuasion  to  the 
fraudulent  character  of  the  artifice." 

In  Appellant's  reply  brief,  Appellant  states  the 
Government  must  show  someone  was  defrauded  and  cites  two 
cases  in  support  of  this  -  -  a  Sixth  Circuit  case  and  a 
Seventh  Circuit  case: 

United  States  Vo  Rabinowitz,  supra,  (see  discussion 
supra) o 

Milter  v.  United  States,  (7th  Cir.,  1909),  174  Fed. 
35,  which  involved  a  scheme  to  sell  shares  of  stock  by 
offering  certain  jobs  as  managers  of  branch  offices  they 
wanted  to  establish «   The  Indictment  did  not  allege  the 
shares  of  stock  were  not  worth  the  price  paid. 

The  rule  in  the  Ninth  Circuit  is,  as  was  stated  in 
Farrell  v.  United  States,  (9th  Cir.,  1963),  321  F.2d  409, 
at  page  419,  citing  Fourth  and  Ninth  Circuit  cases,  that  the 
Government  is  not  required  to  prove  that  someone  sustained 
a  loss. 
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Also  please  see  Pereira  v.  United  States,  (1953) , 
347  U.S.  1,  at  page  8,  74  S.Ct.  358,  9&  L.Ed.  435,  and 
United  States  v.  New  South  Farm  &  Home  Co.,  (1916),  241 
U.S.  64,  at  page  71,  36  S.Ct.  505. 

The  rule  on  the  construction  of  evidence  on  appeal  in 
this  Circuit  is  set  out  in  Kaplan  v.  United  States,  (9th  Cir. , 
1964),  329  F.2d  561.   Also,  Mickelson  v.  United  States,  (9th 
Cir.,  1965),  346  F.2d  952,  at  954. 

The  evidence  offered  at  trial  will  be  discussed  in 
relation  to  the  allegations  of  the  Indictment. 

Paragraph  1  alleges  the  Appellant,  Marvin  Lus tiger, 
devised  and  intended  to  devise  a  scheme  and  artifice  to  de- 
fraud and  for  obtaining  money  by  means  of  false  and  fraudulent 
representations  and  promises  from  numerous  persons  scattered 
throughout  the  United  States,  and  lists  forty-seven  people, 
but  not  limited  to  them  as  people  intended  to  be  defrauded, 
by  means  of  false  and  fraudulent  devices,  pretenses,  represen- 
tations and  promises  to  purchase  lots  in  that  subdivision 
known  as  Lake  Mead  City,  in  Mohave  County,  Arizona.   (The 
list  of  forty-seven  people  Postal  Inspector  Marshall  had 
prior  to  the  inspection  of  the  corporation's  books,  and  they 
Were  found  to  be  included  in  the  corporation's  books.   RT  398, 
L  10-21). 
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Paragraph  2  of  the  Indictment  alleges  the  organiza- 
tion of  Lake  Mead  Land  and  Water  Company,  an  Arizona  corpora- 
tion, on  September  7,  1960,  by  the  Appellant,  who  was  an 
officer  and  director  thereof,  and  caused  it  to  transact  busi- 
ness in  Arizona.   (Government's  Exhibit  20  which  consists  of 
the  Certificate  and  Articles  of  Incorporation,  and  the  annual 
report  listing  the  officers  and  directors.   See  also  Para- 
graphs 1,  2,  3,  4,  5  and  6  of  Governmant's  Exhibit  58). 
Paragraph  3  of  the  Indictment  alleges: 
"3.   It  was  a  further  part  of  said  scheme  and 
artifice  to  defraud  that  the  defendant  would  and  did 
represent  to  said  persons  intended  to  be  defrauded, 
and  pretend  by  using  the  address  of  Post  Office  Box 
13349,  Phoenix,  Arizona,  as  the  mailing  address  of 
Lake  Mead  Land  and  Water  Co. ,  that  the  said  Lake  Mead 
Land  and  Water  Co.  operated  from  headquarters  at 
Phoenix,  Arizona,  whereas,  in  truth  and  in  fact,  as 
the  defendant  well  knew  at  the  time,  the  aforesaid 
pretense  and  repressntation  were  misleading,  deceptive 
and  false  when  made." 

This  was  established  by  the  testimony  of  Juanita  Tincher 
Ley  (RT  78-84),  Government's  Exhibit  21,  which  is  the  applica- 
tion for  Box  13349  in  Phoenix,  Arizona,  and  Postal  Inspector 
D.  C.  Marshall's  interview  of  Marvin  [,us tiger  on  November  10, 
1962,  (RT  358,  and  362,  L  3-11),  which  showed  that  Lake  Mead 


Land  and  Water  Co„  did  not  have  headquarters  or  an  operating 
business  office  at  Phoenix,  Arizona;  che  principal  business 
of  Lake  Mead  Land  and  Water  Co,  was  handled  from  236  East 
Foothill  in  Azusa,  California;  mail  for  Lake  Mead  Land  and 
Water  Co.  delivered  to  Post  Office  Box  13349  at  Phoenix, 
Arizona,  was  picked  up  by  Juanita  Tincher  Ley  and  forwarded 
to  236  East  Foothill,  Azusa,  California,  for  opening  and 
processing;  and  correspondence  of  Lake  Mead  Land  and  Water 
Co.  directed  to  the  persons  intended  to  be  defrauded  was 
prepared  at  Azusa,  California,  and  mailed  under  cover  to 
Lake  Mead  Land  and  Water  Co.  at  Post  Office  Box  13349, 
Phoenix,  Arizona,  for  re-mailing  at  Phoenix,  Arizona,  by  the 
hired  representative  of  Lake  Mead  Land  and  Water  Co.  so  that 
mailings  made  by  Lake  Mead  Land  and  Water  Co.  to  the  persons 
intended  to  be  defrauded  would  be  postmarked  at  Phoenix, 
Arizona. 

Paragraphs  4,  5  and  6  of  the  Indictment  alleged  the 
offering  for  sale  of  the  lots  in  Lake  Mead  City  through  ad- 
vertisements in  newspapers,  magazines  and  publications 
throughout  the  United  States  on  a  tima  payment  plan. 

See  Exhibit  27  for  the  number  of  Sections.,  The  Ap- 
pellant advertised  in  publications  whose  total  circulation 
had  national  coverage  (Government's  Exhibits  36  and  36a). 

Over  3000  lots  were  sold  under  contract  (see  Govern- 
ment"s  Exhibit  44)  of  a  total  of  over  6800  lots  in  twenty 
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sections  scattered  over  five  townships  (see  Government's 
Exhibit  26) .   See  Exhibit  44  listing  the  contracts  for  pay- 
ment. 

Paragraph  7  of  the  Indictment  alleged  as  follows: 
"7o   It  was  a  furtherpart  of  said  scheme  and  arti- 
fice to  defraud  that  the  defendant  would  and  did,  for 
the  purpose  of  inducing  said  persons  intended  to  be 
defrauded  to  purchase  lots  or  parcels  or  contract  for 
the  purchase  of  lots  or  parcels  in  the  said  Lake  Mead 
City  subdivision  units,  send  and  cause  to  be  sent  by 
the  United  States  mails  to  said  persons  intended  to 
be  defrauded  advertising  brochures  or  booklets  pub- 
lished by  Lake  Mead  Land  and  Water  Co. ,  and  entitled 
'Join  Us  for  Pleasure  and  Profit  at  Lake  Mead  City, 
Arizona, '  which  said  advertising  brochures  or  booklets 
contained  the  misleading,  deceptive,  false  and  fraudu- 
lent pretenses,  representations  and  promises  herein- 
after described  as  follows,  well  knowing  at  the  time 
that  said  pretenses,  representations  and  promises  would 
be  and  were  misleading,  deceptive,  false  and  fraudulent 
when  made: 

"(a)   'Join  us  for  Pleasure  and  Profit  at  Lake 
Mead  City,  Arizona'"   (On  cover  page  of  Government's 
Exhibits  37a  through  37f ) « 

"(b)   'Lake  Mead  City... an  enchanted  city  in  the 
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making,  a  truly  outstanding  New  Frontier  for  wise 
investors.'"   (Page  4  of  Govemiaent's  Exhibits  37d, 
37e,  37f). 

"(c)   'Lake  Mead  City.  Arizona's  best  located 
planned  community.'"   (Page  4  of  Government's  Ex- 
hibits 37a,  37b,  37c). 

"(d)   'Invest  in  this  booming  area  now.'"   (Page 
9  of  Government's  Exhibits  37a,  37b,  37c). 

"(e)  *Lake  Mead  City  planning  and  restrictions 

k 

'    ■   assure  you  of  properties  that  will  always  be  favorably 

r     looked  upon  by  discriminating  purchasers.'"   (Page  4 
of  Government's  Exhibits  37d,  37e,  37f) . 

"(f)   'Now,  for  only  pennies  a  day,  you  can  par- 
ticipate in  one  of  the  best  planned  and  fastest 
selling  resort  areas  in  Arizona,'"   (Page  3  of  Govern- 
ment's Exhibits  37a  through  37f). 

The  use  of  the  words  "Lake  Mead  City"  in  the  sub- 
division name  and  the  phrases  "as  activity  increases,"  "as 
the  community  progresses,"   "an  enchanted  city  in  the  mak- 
ing," "Arizona's  best  located  planned  community,"  "best 
planned,"  and  "community  development,"  frequently  repeated 
in  the  said  advertising,  were  intended  to  cause  the  persons 
intended  to  be  defrauded  to  believe  that  a  city  or  community 
of  residents,  planned  by  Lake  Mead  Land  and  Water  Co.,  was 
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already  started  and  rapidly  growing  and  that  its  future 
continued  rapid  development  and  growth  were  assured  by  the 
plans  being  executed  and  put  into  effect  by  Lake  Mead  Land 
and  Water  Co,,  whereas  no  city  or  community  of  residents  or 
building  improvements  of  any  kind  existed  then  and  up  to 
March,  1963  did  exist  on  any  of  the  said  Lake  Mead  City  sub- 
division units,  except  for  the  small  office  building  used  as 
a  field  office  by  Lake  Mead  Land  and  Water  Co.  and  a  tempor- 
ary type  dwelling  occupied  by  the  caretaker  and  guide  employed 
by  Lake  Mead  Land  and  Water  COo,  which  are  situated  on  sub- 
division unit  23-29-17.   In  Paragraph  37  of  Stipulation  No. 
3,  at  RC  204,  are  listed  five  houses,  some  of  which  were  be- 
gun in  March,  1963  and  one  was  completed  in  1965,  which  at 
the  time  of  trial  were  all  that  existed  on  Lake  Mead  City. 
Needless  to  say.  Lake  Mead  City  never  was  incorporated  as  a 
city  or  town  -  -  see  Stipulation,  Paragraph  E  of  Government's 
Exhibit  116. 

Lake  Mead  Land  and  Water  Co.  did  not  intend  to  con- 
struct or  provide  housing  or  shopping  facilities  or  provide 
the  utilities  necessary  to  the  development  of  a  city  or 
sizeable  community  of  residents  on  said  Lake  Mead  City  sub- 
division units,  and  there  was  no  assurance  that  a  city  would 
ever  develop  thereon;  that  there  would  be  any  community  de- 
velopment or  that  activity  would  ever  increase  on  the  said 
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Lake  Mead  City  subdivisions,  except  for  the  possible  installa- 
tion by  Lake  Mead  Land  and  Water  COo  of  additional  rough  dirt 
streets,  street  signs,  lot  stakes  and  identification  markers, 
which  activity  has  not  as  yet  resulted  in  any  permanent  oc- 
cupants locating  in  any  of  the  said  subdivision  units,  and 
there  is  no  assurance  that  it  ever  will.   (See  Lustiger's 
interview  by  Postal  Inspector  Marshall  at  RT  365  to  366,  L  16). 

Whether  a  city  or  community  of  residents  will  ever  de- 
velop on  the  said  Lake  Mead  City  subdivisions  is  wholly  dependent 
on  whether  persons  who  purchase  lots  therein  will  ever  occupy 
the  property  and  provide  the  housing,  utilities,  shopping  faci- 
lities and  other  facilities  and  conveniences  necessary  to  the 
growth  and  development  of  a  city  or  community,  at  their  own 
expense,  which  is  unlikely  because  of  the  remoteness  of  the 
location  from  existing  utility  services,  the  scattered  checker- 
board pattern  of  the  subdivision  units,  with  grazing  land  inter- 
spersed, and  the  inaccessibility  of  the  said  subdivision  units 
by  ordinary  motor  vehicle.   (See  Government's  Exhibit  58,  Para- 
graphs 20,  21,  22,  23  and  24). 

Lake  Mead  City  is  not  Arizona's  best  located  or  best 
planned  community  or  one  of  the  best  planned  resort  areas  in 
Arizona  and  Lake  Mead  City  planning  and  restrictions  do  not 
assure  purchasers  of  lots  in  the  said  Lake  Mead  City  subdivi- 
sions of  properties  that  will  always  be  favorably  looked  upon 
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by  discriminating  purchasers.   In  truth  and  in  fact,  the  lack 
of  proper  planning  for  community  development  purposes  prohibits 
the  probability  or  possibility  of  a  city  or  orderly  community 
ever  developing  on  the  said  subdivision  units,  for  the  follow- 
ing reasons : 

Said  subdivision  units  comprise  only  odd-numbered 
sections  of  land  widely  scattered  geographically  in 
five  different  townships,  in  which  said  townships  the 
even-numbered  sections  are  owned  by  the  Federal  Govern- 
ment and  subject  to  use  for  grazing  purposes.   (See 
Government's  Exhibit  27). 

Some  of  the  said  subdivision  units  are  separated 
from  others  by  a  high  mountain  and  deep  natural  drainage 
wash,  it  being  a  distance  of  approximately  28  miles 
between  some  of  the  said  units  by  existing  roads  and 
jeep  trails  not  traversable  with  an  ordinary  automo- 
bile. 

Most  of  the  said  subdivision  units  are  not  acces- 
sible by  ordinary  motor  vehicle  because  of  the  lack  of 
passable  roads,  and  there  are  numerous  rocky  hills  and 
unbridged  deep  washes  thereon.   (See  map,  Exhibit  27 
and  photographs,  Exhibits  108,  109,  110,  111,  112  and 

I   Doyle  Marshall's  description  of  the  1000  foot  high 
.  Grand  Wash  Cliffs  -  RT  378  and  388). 
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"(g)   'When  subdivision  takes  place,  in  choice 
locations  such  as  Lake  Mead  City,  history  shows  land 
values  rise  rapidly.'"   (Page  3  of  Government's  Ex- 
hibits 37d,  37e,  37f ) . 

"(h)   'When  development  takes  place,  such  as  in 
Lake  Mead  City,  history  shows  that  land  values  rise 
rapidly.'"   (Page  3  of  Government's  Exhibits  37a, 
37b,  37c). 

"(i)  'Seldom,  if  ever,  will  you  find  it  possible 
to  purchase  so  much  good  land  for  such  a  low  price,'" 
(Page  3,  Exhibits  37a  through  37f ) . 

"(J)   'You  can  be  a  property  ovTier  of  land  that  is 
considered  among  the  finest  ever  offered  for  sale  in 
the  State  of  Arizona.'"   (Page  5  of  Exhibits  37a,  37b, 
37c  and  37d,  37e,  37f ) . 

"(k)   'The  best  located  resort  property  in  the 
West.'"   (Page  9  of  Government's  Exhibits  37a,  37b, 
37c  and  37d,  37e,  37f ) . 

"(1)   'Location  more  than  any  other  factor,  de- 
termines land  values.   Lake  Mead  City  enjoys  a  superb, 
unique  location.   Lake  Mead  City  is  the  only  nationally 
advertised  major  project  of  its  type,  actually  starting 
within  the  Lake  Mead  National  Recreation  Area.  Most 
of  the  property  in  this  area  is  Federal  Land  and  is 
not  available  at  any  price.   This  tends  to  push  prices 
higher  and  higher  for  the  choice,  privately-owned, 
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deeded  properties  in  Lake  Mead  City.   Get  yours 
now!'"   (Page  8  of  Exhibits  37d,  37e,  37f) . 

"(m)   'Most  of  the  region  shown  on  this  map  con- 
sists of  Federal  land,  and  is  not  available  at  any 
price.  This  makes  the  choice  privately- owned,  deeded 
properties  in  Lake  Mead  City  all  the  more  valuable , 
and  furture  price  increases  seem  well-assured. '" 
(Page  16  of  Exhibit  37d,  37e,  37f ) . 

"(n)   'Land  values  in  the  Lake  Mead  City  area  have 
increased  over  507o  in  the  last  few  months,  as  subdi- 
vision has  progressed,  yet  you  may  still  acquire  a 
large  estate  for  cigarette  or  coffee  money.  Act  now, 
while  you  can  still  buy  at  original  subdivider's  prices. 
Watch  land  values  increase  as  activity  heightens.'" 
(Page  17  of  Exhibits  37d,  37e,  37f) . 

"(o)   'Land  values  in  Lake  Mead  City  have  increased 
over  50%  in  the  last  few  months,  as  development  has  pro- 
gressed, yet  you  may  still  acquire  a  large  estate  for 
cigarette  or  coffee  money.  Act  nowl  Watch  land  values 
increase  as  development  continues.'"   (Page  17  of  Ex- 
hibits 37a,  37b,  37c). 

"(p)   'Thousands  of  wise  investors  have  already  de- 
cided that  our  special  offering  represents  a  worthwhile 
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holding,  for  future  profit.   Substantial  price  boosts 
are  Indicated  as  the  nationwide  demand  increases  for 
this  choice  private  property,'"   (Page  31  of  Exhibits 
37d,  37e,  37f ) . 

The  Lake  Mead  City  subdivision  properties  are  not 
choice  land,  in  a  choice  location,  an  American  paradise,  the 
best  located  resort  property  in  the  west,  or  among  the  finest 
properties  ever  offered  for  sale  in  the  State  of  Arizona,  for 
the  following  reasons: 

The  said  subdivision  properties  are  remote  from  exist- 
ing highways,  the  nearest  of  said  subdivision  units  being  ap- 
proximately 40  miles  distant  from  U.  So  Highway  66  and  ap- 
proximately 30  miles  distant  from  Uo  S.  Highway  93, and  the 
farthest  of  said  subdivision  units  being  approximately  54 
miles  distant  from  U.  S.  Highway  66  and  approximately  44 
miles  distant  from  U.S.  Highway  93,  the  nearest  hard  surfaced 
highways.   (Marshall's  testimony,  RT  392-393). 

The  nearest  of  said  subdivision  units  is  approximately 
23  miles  and  the  farthest  of  said  subdivision  units  is  ap- 
proximately 38  miles  distant  from  the  nearest  existing 
electric  power  and  telephone  lines.   (Marshall's  testimony, 
RT  393). 

Most  of  the  said  subdivision  units  are  not  accessible 
by  ordinary  motor  vehicle  because  of  lack  of  passable  roads. 
(Marshall's  testimony,  RT  376). 
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Streets  for  access  to  lots,  street  signs,  lot  stakes 
or  identification  markers  have  not  been  provided  in  19  of 
the  20  existing  subdivision  units.   (Marshall's  testimony, 
RT  365,  lines  1  and  2). 

Most  of  the  said  subdivision  units  have  numerous  rocky 
hills  and  unbridged  natural  drainage  washes  thereon,  making 
considerable  portions  of  said  subdivision  units  undesirable 
and  costly  to  utilize  for  residential  purposes.   (For  ex- 
ample, take  the  aerial  photographs,  Exhibit  55  Series  (which 
have  the  sections  written  on  the  reverse  side)  and  the  cor- 
responding plat  in  the  Exhibit  28  Series  and  see  how  there 
is  no  adaptation  of  the  plot  plan  to  the  terrain) . 

The  only  assured  source  of  potable  water  supply  avail- 
able to  purchasers  of  lots  in  said  Lake  Mead  City  subdivision 
up  to  the  date  of  the  Indictment  was  from  a  windmill  operated 
well  located  in  subdivision  unit  7-30-16,  from  which  well  lot 
owners  would  have  to  haul  water  at  their  own  expense  and  pro- 
vide storage  facilities  on  their  lots  at  their  own  expense, 
said  well  being  a  distance  of  28  or  more  miles  from  some  of 
the  said  subdivision  units,  with  only  jeep  trails  for  access 
to  said  units.   (Lustiger's  interview,  RT  366,  L  1-11,  and 
see  maps.  Exhibits  22  and  27). 

The  said  subdivisions  are  located  on  odd-numbered  sec- 
tions of  land,  widely  scattered  geographically  in  five 
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different  townships,  in  which  townships  the  even-numbered 
sections  of  land  are  owned  by  the  Federal  Government  and 
subject  to  use  for  grazing  purposes.   (Government's  Ex- 
hibits 22  and  27). 

The  mere  fact  of  subdividing  of  a  property,  without 
occupancy  by  tenants  and  provision  of  utilities,  adequately 
maintained  streets,  shopping  and  other  facilities  necessary 
for  growth  of  a  community,  none  of  which  has  occurred  on  the 
said  Lake  Mead  City  subdivisions,  doe  s not  insure  or  even 
make  probable  a  rise  in  land  values. 

Land  values  in  the  said  Lake  Mead  City  subdivisions 
did  not  increase  by  507.  as  a  result  of  progression  of  said 
subdivision  activities,  during  a  few  months,  or  at  any  time 
since  said  subdivision  took  place.   Because  of  the  improbab- 
ility of  an  orderly  residential  community  ever  developing  on 
these  widely  scattered,  inaccessible  properties  on  rough 
terrain,  increases  in  values  of  said  properties  are  not 
assured  or  even  likely  and  it  is  improbable  that  purchasers 
of  1-1/4  acre  lots  in  said  subdivisions  will  ever  be  able  to 
subdivide  said  1-1/4  acre  lots  into  four  smaller  parcels  and 
sell  each  of  said  smaller  parcels  for  more  than  they  paid 
Lake  Mead  Land  and  Water  Co.  for  said  1-1/4  acre  lots. 

Any  price  increases  which  have  occurred  since  subdi- 
vision of  the  said  land  have  been  arbitrarily  made  by  Lake 
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Mead  Land  and  Water  Co.  and  were  not  the  result  of  increased 
community  development,  occupancy  or  other  activity  in  said 
subdivisions. 

Thousands  of  wise  investors  have  not  already  decided 
that  the  special  offering  of  lots  in  the  said  Lake  Mead  City 
subdivisions  represents  a  worthwhile  holding  for  future 
profit,  except  by  having  been  so  convinced  by  the  false  rep- 
resentations of  Lake  Mead  Land  and  Water  Co.  as  to  the  values 
of  said  properties  and  assurance  of  increased  values  in  the 
future  predicated  upon  the  development  of  a  city  or  living 
community,  which  has  not  materialized.   (To  the  contrary 
were  Col.  Davidson,  who  based  his  opinion  on  the  fact  that 
taxes  had  risen  on  other  land  he  owned  in  Mohave  County,  RT 
433,  L  14-18;  and  Betty  Russell,  who  didn't  see  the  land  she 
bought  through  the  mail  and  traded  it  for  land  in  the  building 
area  when  she  got  there,  believed  the  land  had  risen  in  value, 
RT  557-558  and  563) o   These  were  the  only  two  of  eleven  pur- 
chaser witnesses  for  the  defense  who  had  opinions  as  to  value, 
"(q)   'Arizona's  best  located,  best  planned  resort 
area,  convenient  to  both  year  'round  water  sports  at 
Lake  Mead  and  the  majestic  beauty  of  the  Grand  Canyon.'" 
(Page  4  of  Government's  Exhibits  37a,  37b,  37c, and  37d, 
37e,  37f). 

"(r)   'Less  than  5  miles  from  the  lake.*"   (Page 
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17  of  Government's  Exhibits  37a,  37b,  37c  and  37d, 
37e,  37f). 

"(s)   'Lake  Mead  City  actually  begins  less  than 
5  miles  from  the  lake.'"   (Page  9  of  Government's 
Exhibits  37d,  37e,  37f ) . 

"(t)  'Lake  Mead  City  begins  less  than  5  miles 
from  the  lake.'"  (Page  8  of  Government's  Exhibits 
37a,  37b,  37c). 

"(u)   'Lake  Mead  City  nests  in  the  center  of 
hugh  recreational  developments »  Properties  are  lo- 
cated within  a  beautiful' Joshua  tree  forest,  and  in 
the  heart  of  the  Lake  Mead  National  Recreational 
Area.'"   (Page  9  of  Government's  Exhibits  37a,  37b, 
37c,  and  37d,  37e,  37f). 

"(v)   'These  estates  nest  in  the  center  of  the 
West's  greatest  recreational  facilities.'"   (Page 
16  of  Government's  Exhibits  37a,  37b,  37c,  and 
37d,  37e,  37f) . 

"(w)   'Here  is  your  once-in-a- lifetime  opportunity 
to  become  a  land  owner  of  estate-size  property  in  the 
heart  of  one  of  the  West's  largest  recreational 
areas.'"   (Page  5  of  Government's  Exhibits  37a,  37b, 
37c). 
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While  one  or  more  of  said  Lake  Mead  City  subdivision 
units  are  within  approximately  five  miles  by  a  straight  line 
from  the  nearest  point  on  Lake  Mead,  the  distance  by  the 
only  existing  road  to  Pierce  Ferry  boat  landing  on  Lake 
Mead,  which  is  the  nearest  point  on  the  said  lake  to  said 
Lake  Mead  City  subdivision  units,  is  approximately  15  miles 
distant  from  the  nearest  and  approximately  40  miles  distant 
from  the  farthest  of  said  subdivision  units,  and  most  of 
said  subdivision  units  cannot  be  traveled  to  or  from  in  any 
ordinary  motor  vehicle  because  there  are  only  jeep  roads  or 
trails  thereto.   (See  Marshall's  testimony,  RT  392  and  376). 

The  Lake  Mead  City  subdivision  units  are  not  located 
in  the  center  or  heart  of  the  Lake  Mead  Recreational  Area, 
but,  in  fact,  are  located  on  the  far  eastern  extremity  of 
said  recreational  area  and  are  considerably  more  difficult 
of  access  than  the  more  visited  and  developed  places  in  that 
recreational  area  which  are  in  the  vicinities  of  the  Boulder, 
Davis  and  Parker  Dams,  accessible  by  hard  surfaced  roads, 
(See  maps.  Government's  Exhibits  22  and  27). 

Many,  and  in  fact  most,  of  the  Lake  Mead  City  subdi- 
vision units  are  not  convenient  to  water  sports  at  Lake  Mead 
because  they  are  from  20  to  40  miles  distant  from  the  nearest 
accessible  point  on  said  Lake  and  most  of  said  subdivision 
units  are  not  accessible  by  motor  vehicle,   (See  testimony  of 
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Marshall,  RT  392-401,  and  maps,  Exhibius  22  and  27). 
"(x)   'County  roads  have  existed  in  Lake  Mead 
City  for  several  years,  and  are  maintained  by  the 
county,'"   (Page  8  of  Government's  Exhibits  37d, 
37e,  37f), 

"(y)   'County  roads  have  existed  in  Lake  Mead 
City  for  several  years  and  are  maintained  in  proper 
condition  at  all  times.'"   (Page  8  of  Exhibits  37a, 
37b,  37c). 

"(z)   'Lake  Mead  City  is  easily  reached,  with 
access  via  U.S.  Highways  and  County  Roads.  An  air- 
field and  a  boat  anchorage  are  nearby.'"   (Page  16 
of  Government's  Exhibits  37a,  37b,  37c). 

They  do  not  disclose  the  pertinant  fact  that  most  of 
the  said  Lake  Mead  City  subdivision  units  are  not  adjacent  to 
said  existing  county  roads  and  there  are  only  jeep  trails  by 
which  many  of  said  subdivision  units  can  be  reached  and  no 
roads  or  trails  at  all  to  some  of  the  said  subdivision  units. 
(RT  392-401;  see  also  the  Christiansen  testimony  concerning 
the  plausibility  of  roads  being  cut  through  some  of  the  sec- 
tions as  dedicated,  hills  too  steep  for  straight  roads,  etc,  - 
RT  330-335). 

"(aa)  'Modern  schools,  churches  and  shopping  faci- 
lities in  nearby  Kingman,  the  county  seat.'"   (Page  5 
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of  Exhibits  37a,  37b,  37c,  and  37d,  37e,  37f ) . 

It  does  not  disclose  the  material  fact  that  Kingman, 
Arizona,  is  approximately  60  miles  via  existing  roads  from 
the  nearest  of  said  Lake  Mead  City  subdivision  units  and  as 
much  as  75  miles  from  some  of  said  subdivision  units.   (This 
does  appear  in  the  second  version  of  the  fact  sheet  -  see 
39a;   the  time  of  issue  of  this  was  not  established  -  it 
was  the  second  version  of  the  fact  sheet,  however). 

"(bb)   'All  our  properties  are  within  the  fran- 
chised  area  of  Citizen's  Utilities  Company,  with  re- 
gard to  power  and  telephone. '"   (Page  21  of  Exhibits 
37d,  37e,  37f ) . 

It  fails  to  disclose  and  conceals  the  true  and  material 
fact  that  the  nearest  existing  electric  power  lines  and  tele- 
phone lines  are  approximately  23  miles  from  the  nearest  and 
approximately  38  miles  from  the  farthest  of  said  Lake  Mead 
City  subdivision  units;  that  Lake  Mead  Land  and  Water  Co. 
will  not  pay  the  cost  of  bringing  electric  power  or  telephone 
lines  to  any  of  the  said  subdivision  units;  and  that  any  lot 
owner  in  said  subdivision  units  desiring  electricity  or  tele- 
phone service  at  any  of  said  lots  before  existence  of  a  com- 
munity of  residents  of  sufficient  size  to  make  extension  of 
said  power  or  telephone  lines  to  said  subdivision  units  at  the 
expense  of  theutility  companies  feasible,  could  obtain  electric 
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power  or  telephone  service  only  by  paying  the  full  cost  of 
extension  of  said  lines  to  said  lot  or  lots.   (RT  392-393). 
"(cc)   'important!   Plenty  of  v/ater.  "•   (Page 
21  of  Exhibits  37a,  37b,  37c  and  37d,  37e,  37f ) . 

It  conceals  and  fails  to  disclose  the  material  fact 
that  the  only  assured  source  of  potable  water  supply  avail- 
able to  purchasers  of  lots  in  the  said  Lake  Mead  City  subdi- 
vision units  up  to  the  return  of  the  Indictment  was  from  a 
windmill  operated  well  located  on  subdivision  unit  7-30-16, 
which  is  a  distance  of  approximately  28  miles  from  some  of 
said  subdivision  units;  that  said  lot  owners  would  have  to 
haul  their  water  from  said  source  and  provide  storage  facili- 
ties at  their  lots  at  their  own  expense,  and  that  most  of  the 
said  subdivision  units  are  not  accessible  by  ordinary  motor 
vehicle. 

"(dd)   'All  our  units  have  been  surveyed,  sub- 
divided, platted  and  recorded.   All  road  easements 
are  provided  to  assure  you  of  access »'"   (Page  32 
of  Exhibits  37d,  37e,  37f ) . 

"(ee)   'All  parcels  have  been  platted  and  re- 
corded, with  road  easements  laid  out  to  assure  you 
of  access.'"   (Page  30  of  Exhibits  37a,  37b,  37c). 

They  withhold  and  do  not  disclose  the  material  true 
fact  that  streets  have  been  provided  in  only  one  of  the  twenty 
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(20)  existing  said  Lake  Mead  City  subdivision  units,  and 
many  of  said  subdivision  units  are  not  accessible  by  ordinary 
motor  vehicle,  nor  could  lots  be  located  if  the  subdivision 
units  were  accessible  as  no  street  or  lot  markers  exist 
within  the  said  subdivision  units,  consequently  the  laying 
out  or  providing  of  road  easements  do£;s  not  assure  lot  pur- 
chasers of  access  to  their  lots  as  represented. 

Paragraph  8  of  the  Indictment  o.lleged,  omitting  the 
formal  allegations,  that  Lustiger  represented  through  photo- 
graphs in  the  brochure  (Exhibits  37a,  37b,  37c  and  37d,  37e, 
37f)  that  "houses  already  existed  on  che  said  Lake  Mead  City 
subdivisions  and  that  water  for  drinking,  boating,  water- 
skiing,  fishing  and  swimming  sports  was  abundant  on  said 
Lake  Mead  City  subdivisions,  by  means  of  photographs  and  mis- 
leading and  false  statements  concerning  said  photographs  ap- 
pearing in  the  aforementioned  advertising  brochures  of  Lake 
Mead  Land  and  Water  Co.  which  were  mailed  to  the  persons  in- 
tended to  be  defrauded,  and  by  means  of  vicinity  maps  of  the 
said  Lake  Mead  City  subdivisions  mailed  by  Lake  Mead  Land  and 
^ater  Co.  to  said  persons  intended  to  be  defrauded,  well 
knowing  at  the  time  that  said  photographs  and  statements  con- 
cerning said  photographs  and  said  vicinity  maps  would  be  and 
were  misleading  and  false  when  m^de  and  published,  which  said 
photographs,  statements  and  vicinitym^ips  are  described  more 
particularly  hereinafter  as  follows: 
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"(a)   A  photograph  of  a  water  pond  with  the  cap- 
tion 'favorite  swimming  hole'  thereunder,  on  page 
25  of  said  brochures."   (Exhibits  37a,  37b,  37c  and 
37d,  37e,  37f ) . 

"(b)   A  picture  of  ahouse  with  the  caption  'and 
comfortable  ranchhouse'  thereunder ^  on  page  25  of 
said  brochures."   (Exhibits  37a,  37b,  37c  and  37d, 
37e,  37f). 

"(c)   The  statement  at  the  bottom  of  page  25  of 
said  brochures:   'The  above  scenes  were  all  photo- 
graphed within  the  boundaries  of  Lake  Mead  City. . o 
a  wonderful  place  to  enjoy  life.'"   (Exhibits  37d, 
37e,  37f).  • 

"(d)   Six  lake  scenes  appearing  on  page  29  of 
said  brochures,  with  the  statement  thereunder: 
'This  brochure  contains  pictures  of  portions  of 
booming  Arizona,  including  a  large  group  of  actual 
photographs  of  scenes  at  Lake  Mead  City,  and  the 
adjoining  Lake  Mead  National  Recreation  Area,  part 
of  which  is  included  within  Lake  Mead  Cityo'" 
(Exhibits  37a,  37b,  37c  and  37d,  37e,  37f ) . 

"(e)   Two  photographs  of  water  ponds  appearing 
on  page  21  of  said  brochures,  on  which  page  appears 
the  declaration  in  bold  print:   'IMPORTANT I  Plenty 
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of  water.  CO,'  and  the  statement  or.,  page  24  of  said 
brochures  that  all  pictures  on  pa;/.e  21  were  actually 
photographed  within  the  boundarie;i  of  Lake  Mead 
CitycV   (Exhibits  37d,  37e,  37f) . 

"(f)   A  photograph  showing  a  lake  in  the  back- 
ground, appearing  on  page  9  of  said  brochures,  and 
the  statement  appearing  below  said  photograph  that 
'Lake  Mead  City  begins  less  than  5  miles  from  the 
lake.'"   (Exhibits  37d,  37e,  37f )  . 

"(g)   A  vicinity  map  of  the  Lake  Mead  City  area 
showing  thereon  two  wells,  three  springs  and  a  water 
pipe  line."   (Eshibit  38a  or  38b). 

None  of  the  aforesaid  photographs  show  houses  or  bodies 
of  water  located  on  any  of  the  Lake  Mead  City  subdivision 
units  or  on  any  property  owned  by  Lake  Mead  Land  and  Water 
Co.  or  which  Lake  Mead  Land  and  Water  Co.  has  options  or 
agreements  to  purchase. 

While  one  or  more  of  the  said  Lake  Mead  City  subdivi- 
sion units  are  within  approximately  five  miles  by  a  straight 
line  from  the  nearest  point  on  Lake  Mead,  the  distance  by  the 
only  existing  road  to  Pierce  Ferry  boat  landing  on  Lake  Mead, 
the  nearest  point  on  said  lake  accessible  by  motor  vehicle, 
is  approximately  15  miles  from  the  nearest  and  approximately 
40  miles  from  the  farthest  of  said  La'rie  Mead  City  subdivision 
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units,  and  most  of  said  subdivision  units  are  not  acces- 
sible by  ordinary  motor  vehicle  because  there  are  no 
passable  roads  thereto. 

The  only  one  of  the  springs  or  wells  shown  on  the 
vicinity  map  depicting  the  Lake  Mead  City  Area,  located  on 
any  of  the  Lake  Mead  City  subdivision  units  or  on  any 
property  which  Lake  Mead  Land  and  Watier  Co.  owns  or  has 
options  to  purchase,  is  the  clear^.rater  well,  located  in 
subdivision  unit  7-30-16,  and  neither  Lake  Mead  Land  and 
Water  Co.  nor  any  of  the  persons  who  purchase  lots  in  the 
said  Lake  Mead  City  subdivisions  have  any  rights  to  the  use 
of  water  from  the  water  pip'e  line  or  any  of  the  other  wells 
or  springs  shown  on  said  vicinity  map o   (Lustiger's  inter- 
view, RT  365,  L  23  to  366,  L  11) . 

The  vicinity  maps.  Exhibits  3:,  38b,  38c,  which  went 
through  three  printings,  do  not  point  out  the  sections  owned 
or  under  option  by  Lustiger,   If  the  eleven  sections  from 
which  lots  were  sold  were  marked  they  would  not  make  even  a 
checker-board  patterno 

Paragraph  9  of  the  Indictment  alleged: 
"9.  'It  was  a  further  part  of  said  scheme  and 
artifice  to  defraud  that  the  defendant  would  and 
did  represent  to  the  persons  intended  to  be  de- 
frauded who  purchased  lots  or  parcels  in  the  said 
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Lake  Mead  City  subdivisions,  by  means  of  memoran- 
dums attached  to  plat  maps  mailed  to  said  persons, 
that  special  care  had  been  taken  to  select  for  them 
lots  in  the  choicest  areas  or  choice  areas,  or  near 
the  Pierce  Ferry  highway,  well  knowing  at  the  time 
that  the  aforesaid  representations  were  false  and 
fraudulent  when  made." 

The  aforesaid  representations  were  deceptive  and 
false  when  made,  in  that  said  locations  were  not  choice  or 
the  choicest  locations  available  at  the  time  in  said  Lake 
Mead  City  subdivisions,  for  the  reasons  that  the  lots  se- 
lected were  located  in- subdivision  units  not  accessible  by 
ordinary  automobile,  and  in  which  streets,  street  signs, 
lot  stakes  or  lot  identification  narksrs  have  not  been  pro- 
vided; whereas  lots  in  subdivision  unit  23-29-17,  the  only 
unit  in  the  said  Lake  Mead  City  subdivisions  in  which  streets, 
street  signs,  lot  stakes  and  lot  identification  j^arkers  have 
been  provided,  and  which  said  subdivision  unit  is  adjacent 
to  the  Pierce  Ferry  Road,  have  not  bean  selected  for  said 
purchasers,  but  have  been  held  in  reserve  for  trading  to  lot 
purchasers  who  complain  about  the  inaccessibility  or  lack  of 
streets,  street  signs,  lot  stakes  and  lot  identification 
markers  in  the  said  subdivision  units  in  which  they  purchased 
lots  selected  for  them  by  Lake  Mead  Land  and  Water  Co. 
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(Lustiger's  interview,  RT  369,  L  3-15). 

Paragraph  10  of  the  Indictment  alleged,  omitting  the 
formal  parts,  that  Lustiger  did,  "for  the  purpose  of  induc- 
ing the  persons  intended  to  be  defrauded  to  purchase  lots  or 
parcels  or  additional  lots  or  parcels  in  the  said  Lake  Mead 
City  subdivisions,  without  delay  and  without  taking  time  to 
inspect  the  property  before  purchase,  represent  to  said 
persons  by  means  of  price  lists,  spe  cial  offering  circulars 
and  advertising  mailed  to  said  persons  that  the  prices  of 
lots  or  parcels  in  the  said  Lake  Mead  City  subdivisions 
would  be  increased  soon  because  of  th£;  rapidly  increasing 
values  in  the  area,  that  there  we:;e  but  few  remaining  lots 
in  choice  areas  and  unless  said  persons  intended  to  be  de- 
frauded purchased  lots  or  parcels  or  ^.dditional  lots  or  par- 
cels immediately,   they  would  never  again  be  able  to  purchase 
property  in  the  said  Lake  Mead  City  subdivision  at  the  price 
at  which  said  properties  were  then  being  offered;  whereas, 
in  truth  and  in  fact,  as  the  defendant  well  knew  at  that  time, 
the  aforesaid  representations  were  deceptive  andfalse,  in 
that  properties  in  the  said  Lake  Mead  City  subdivisions  were 
not  rapidly  increasing  in  value  and  price  increases  would  be 
and  were  arbitrarily  made  by  Lake  Mead  Land  and  Water  Co." 

(See  Government's  Exhibit  40k,  and  Exhibits  40,  40a, 
40b,  40c,  40e,  40i) .   There  were  no  iuprovements  added  up  to 
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the  time  of  the  Indictment,  nor  were  all  the  lots  almost 
sold  in  the  "choice  areas"  (see  Exhibit  26  showing  the 
number  of  lots  available) . 

Paragraph  11  of  the  Indictment  alleges: 
"11.   It  was  a  further  part  of  said  scheme  and 
artifice  to  defraud  that  the  defendant  would  and  did, 
for  the  purpose  of  inducing  the  persons  intended  to 
be  defrauded  to  purchase  lots  or  pcircels  in  the  said 
Lake  Mead  City  subdivisions,  knowingly  and  wilfully 
conceal  from  said  persons  intended  to  be  defrauded 
material  facts  affecting  the  present  and  probable 
future  value  of  properties  in  said  Lake  Mead  City 
subdivisions  and  the  usability  of  said  properties 
for  residential  purposes,  by  withholding  from  and 
not  clearly  revealing  in  their  advertising  said 
material  facts,  among  which  are  the  following: 

"(a)   The  said  Lake  Mead  City  subdivision  units 
all  are  located  on  odd-numbered  sections  of  land, 
widely  scattered  geographically  in  five  different 
townships,  in  which  townships  the  even-numbered  sec- 
tions of  land  are  owned  by  the  Federal  Government  and 
subject  to  use  for  grazing  purposes."    (See  Exhibit 
26  for  list  of  sections  owned  and  optioned  by  Lustiger 
listing  the  eleven  (11)  from  which  he  sold  lots;  then 
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mark  these  eleven  sections  on  Exhibit  38  and  not  even 
a  checker-board  pattern  results) . 

"(b)   Many  of  the  said  Lake  Mead  City  subdivision 
units  have  rocky  hills  and  unbridged  natural  drainage 
washes  thereon."  (See  Marshall's  testimony,  RT  376- 
391,  and  the  aerial  photographs  -  Exhibit  55  Series). 
"(c)   Only  a  few  of  the  said  La  ke  Mead  City  sub- 
division units  are  adjacent  to  existing  county- 
maintained  roads  and  many  of  said  subdivision  units 
are  not  accessible  by  ordinary  passenger  motor  vehicle." 
(See  Marshall's  testimony,  RT  376-401). 

"(d)   Some  of  the  said  Lake  Mead  City  subdivision 
units  are  separated  from  others  by  a  high  mountain 
and  deep  natural  drainage  wash:"   (See  photographs. 
Exhibits  108,  109,  110,  111,  112,  113,114  and  115). 

The  high  mountain  and  deep  natural  drainage  wash  re- 
ferred to  in  subparagraph  (d)  are  the  Grand  Wash  and  Grand 
Wash  Cliffs  which  are  one  thousand  feet  high  and  not  like  the 
one  referred  to  in  Appellant's  reply  brief  on  page  24  -  - 
that  wash  was  enlarged  by  a  50  year  rair>.   These  cliffs, 
the  Grand  Wash  Cliffs,  run  for  28  miles  cutting  across  "Lake 
Mead  City. " 

"(e)  The  nearest  of  said  Lake  Mead  City  subdi- 
vision units  is  approximately  23  miles  and  the  far- 
thest of  said  subdivision  units  is  approximately  38 


miles  from  the  nearest  existing  electric  power  and 
telephone  lines."   (Marshall's  testimony,  RT  392- 
393). 

"(f)   Most  of  the  said  Lake  Mead  City  subdivi- 
sion units  do  not  have  streets  for  access  to  lots, 
street  signs,  lot  corner  markers  or  lot  identifica- 
tion markers  provided  thereon."   (Lustiger's  inter- 
view -  RT  364,  L  15-19  and  365,  L  1-2). 

"(g)   The  closest  of  said  Lake  Mead  City  subdi- 
vision units  is  approximately  15  miles  and  the 
farthest  approximately  40  miles  from  the  nearest 
place  on  Lake  Mead  accessible  by  existing  motor 
vehicle  roads  or  trails."   (Marshall's  testimony, 
RT  392-393). 

"(h)   Some  of  the  said  Lake  Mead  City  subdivi- 
sion units  are  approximately  28  miles  distant  by 
existing  roads  and  jeep  trails  from  the  only  assured 
source  of  drinking  water  located  in  Section  7,  Town- 
ship 30  North,  Range  16  West."   (Marshall's  testimony, 
RT  394,  Lines  8-14). 

At  oral  argument  Appellant's  attorney  stated  the  bro- 
chures were  approved  by  the  Arizona  Real  Estate  Commissiono 
They  were  not.   He  was  served  with  a  cease  and  desist  order 
by  the  California  Real  Estate  Commission,  but  which  was  not 
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gone  into  in  detail  by  the  Government.   (rt  374). 

Further,  at  oral  argument  Government's  counsel  was 
asked  to  explain  the  money-back  guarantee  on  the  b^  of  the 
Exhibit  37  Series.   The  sales  procedure  was  as  follows: 
"Q.   Getting  back  to  how  much  land  Mr.  Lustiger 
stated  was  sold  and  the  price,  did  he  say  anything 
about  how  those  that  were  not  paid  for  in  cash  were 
paid? 

"A.   Yes,  in  fact,  we  discussed  the  method.   He 
said  they  advertised  in  newspapers  throughout  the 
country  and  other  publications  and  the  people  were 
requested  to  send  their  replies  to  this  P^st  Office 
Box  13349.   Those  that  did  were  given  a  brochure  of 
about  thirty  pages  and  other  material.   In  with  that 
other  material  was  a  reservation  form  for  people  uo 
return  if  they  wanted  to  make  a  purchase,  with  a  de- 
posit, I  believe  it  was  $10.  And   £fter  they  returned 
the  reservation  form  and  deposit,  they  were  then  sent 
a  plat  map  which  had  their  lot  marked  on  it  and 
showed  the  unit  and  a  copy  of  a  contract  or  the 
original  and  some  copies  to  be  executed  and  returned 
to  the  company,  a  vicinity  map  with  their  unit  marked 
on  it  and  possibly  other  items.   He  said  they  were 
requested  to  make  their  payments  at  Post  Office  Box 
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13349  in  Phoenix  and  Lake  Mead  Land  &.   Water  Company 
had  a  contract  with  National  Land  Company  located 
at  236  East  Foothill  Boulevard  in  Azusa,  California, 
and  National  Land  Company  took  care  of  the  payments; 
they  were  forwarded  on  from  Phoenix  by  Mrs.  Tincher, 
Miss  Tincher  I  guess  it  was,  and  then  handled  by 
Is^ional  Land  Company.   He  also  said  National  Land 
Company  had  a  contract  with  Lake  Mead  Land  &.   Water  to 
handle  all  mail  for  Lake  Mead  Land  &.   Water. 

"Q.   Did  you  ask  him  who  National  Land  Company 
was  or  who  owned  it" 

"A.   Yes.   He  said  it  was  owned  by  him  and  his 
family  and  he  was  President  of  National  Land  Company." 

(RT  362  L  12  -  363  L  16) 
If,  within  thirty  days  of  the  buyer's  signing  the  con- 
tract, the  buyer  was  not  satisfied,  the  money  paid  by  the 
buyer  to  Lus tiger  would  be  returned. 

Appellant,  in  his  reply  brief,  places  great  reliance 
on  the  fact  sheet.   There  were  two  versions  of  this  fact 
sheet.   The  first.  Exhibit  39,  is  attached  at  the  endc   The 
second  version,  Exhibit  39a  (which  unfortunately  has  my 
markings  on  it  since  this  Xerox  copy  was  taken  of  my  trial 
copy) ,  does  give  the  distance  to  Kin^inan.   The  time  this 
second  one.  Exhibit  39a,  was  used  could  not  be  established 
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(see  Exhibit  58,  paragraph  16  -  -  the  wording  of  the  stipu- 
lation became  "from  time  to  time") . 

But  if  the  brochure  was  accurate,  why  was  the  fact 
sheet  used?  The  brochure,  Exhibit  37  Series,  was  printed 
six  times  (see  Exhibit  37  for  dates) . 

Each  individual  statement  alleged  in  the  Indictment  in 
and  of  itself  does  not  serve  as  evidence  of  the  scheme  to  de- 
fraud, but  it  is  the  effect  of  all  of  these  as  contained  in 
the  brochures  which  was  deceptive  and  mis leading » 

None  of  Lustiger's  eleven  customer  witnesses  owned  land 
they  had  purchased  through  the  mail  with  the  exception  of 
Harold  F.  Sweeney  and  Thomas  Lincoln,  who   saw  the  area  but 
not  the  lot;  the  rest  switched  their  lots  without  seeing  the 
originals,  or  bou^^ht  the  lot  at  the  office  in  the  building 
area: 

(Col.  Davidson,  RT  436,  lines  22-23;  the  next 
one,  Mrs.  Hummel,  bought  a  house  from  Mrs.  Garret 
Haynes,  not  a  lot  through  the  mail,  RT  498,  line  21, 
thru  page  499,  line  7;  the  next  one,  Howard  F.  Sweeney, 
saw  the  area,  RT  549,  lines  4-8;  the  next  one,  in 
1964,  Betty  Russell,  went  to  the  Information  office, 
never  looked  i  at  the  land  she  had  purchased,  and 
traded  lots,  RT  557,  line  17,  thru  RT  559,  line  2; 
nor  did  Thomas  Lincoln  look  at  the  lot,  only  the  area, 
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RT  577,  lines  23-25,  RT  578,  lines  15-16,  and  RT 
579,  line  25,  to  page  580,  line  3;   Etta  Mitchel 
lived  at  the  Information  office  and  who  had  or- 
iginally purchased  a  lot,  never  went  to  see  the  lot, 
RT  584,  lines  19-24,  until  a  year  after  she  moved  to 
the  Information  office;  Otis  McDonald  did  not  get 
close  to  his  land,  RT  610,  lines  8-10;  the  last  one, 
Delmar  J.  Meyers,  purchased  in  the  building  area. 
Section  23,  and  saw  his  lot  before  he  purchased  it, 
RT  616,  lines  18-20.)  ' 

The  witnesses  testifying  for  the  Government  were  not 
satisfied: 

(Mr.  Reed,  RT  93;   Mr^  D'Amico,  RT  99;  Mr.  Corley, 
RT  102;  Mr.  Bland,  RT  109;   Mr.  Feldman,  RT  115;   Mr. 
Rodler,  RT  135;   MrSc  Bender,  RT  150,  lines  7-16;   Mr. 
Ball,  RT  166;   Mr.  Bean,  RT  191;   Fj:.  Brinkley,  RT  185; 
Mr.  Leonard,  RT  209;   Mr„  Oldfield,  RT  232-233;   Mrs. 
Johnston,  RT  238.   Mr.  and  Mrs.  Johnston  never  purchased 
land,  but  received  the  brochures,  etc.,  tried  to  get  to 
the  land  and  wouldn't  buy  after  that;  Mr.  Mecchi,  RT 
247). 

It  is  respectfully  submitted  that  the  evidence  taken  in 
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the  light  most  favorable  to  the  Government  was  sufficient. 


Respectfully  submitted, 

EDWARD  E.  DAVIS 

United  States  Attorney 

For  the  District  of  Arizona 

JO  ANN  D.  DIAMOS' 

Assistant  United  States  Attorney 

Attorneys  for  Appellee 


I  certify  that,  in  connection  with  the  preparation  of 
this  Brief,  I  have  examined  Rules  18,  19  and  39  of  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit,  and  that  in  my 
opinion,  the  foregoing  Brief  is  in  full  compliance  with  those 
rules .  /"        ^ 
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Jo  Ann  D.  Diamos 

Assistant  United  States  Attorney 
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BURTON  MARKS 
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Attorney  for  Appellant 
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I 

INTRODUCTORY  COMMENT 

For  the  reasons  hereinafter  set  forth,  counsel  believes  there  are 
certain  statements  and  representations  made  in  Appellee's  Brief  which 
cannot  go  unchallenged,  in  that  Government  counsel  has  a  dual  responsi- 
bility being  both  an  attorney  and  a  representative  of  the  Government. 

In  Bevger  v.    United  States,    295  U.S.  78,  55  S.  Ct.  629,  79  L.  Ed. 

1314,  the  court  made  the  following  comments  concerning  the  duties  and 

responsibilities  of  a  United  States  Attorney: 

"The  United  States  Attorney  is  the  representative  not 
of  an  ordinary  party  to  a  controversy,  but  of  a  sovereignity 
whose  obligation  to  govern  impartially  is  as  compelling  as 
its  obligation  to  govern  at  all;  and  whose  interest,  there- 
fore, in  a  criminal  prosecution  is  not  that  it  shall  win  a 
case,  but  that  justice  shall  be  done.  As  such,  he  is  in  a 
peculiar  and  \jery   definite  sense  a  servant  of  the  law,  the 
twofold  aim  of  which  is  that  guilt  shall  not  escape  nor 
innocence  suffer.  He  may  prosecute  with  earnestness  and 
vigor  -  indeed,  he  should  do  so.  But,  while  he  may  strike 
hard  blows,  he  is  not  at  liberty  to  strike  foul  ones.  It 
is  as  much  his  duty  to  refrain  from  improper  methods  calcu- 
lated to  produce  a  wrongful  conviction  as  it  is  to  use  eyer-:j 
means  to  bring  about  a  just  one."  (295  U.S.  78,  88) 

In  the  very  recent  case  of  Giles  v.   Maryland^   U.S.  ,  17  L. 

Ed.  2d  737,  744,  the  Supreme  Court  stated: 

"...  In  Napue  v.    Illinois,    supra,    360  U.S.  at  269, 
3  L.  Ed.  2d  at  1220,  we  held  that  a  conviction  must  fall 
under  the  Fourteenth  Amendment  when  the  prosecution 
'although  not  soliciting  false  evidence,  allows  it  to  go 
uncorrected  when  it  appears,'  even  though  the  testimony  may 
be  relevant  only  to  the  credibility  of  a  witness  ..." 

See  also  Millev  v.   Pate,   U.S.  ,  17  L.  Ed.  2d  690. 

It  is  respectfully  submitted  that  opposing  counsel  has  been. 


euphemistically  speaking,  somewhat  less  than  candid  in  making  disclosures 
to  this  Court  concerning  the  evidence  procedures  in  the  trial  court  and, 
through  significant  omission  of  the  factors  known  to  her,  failed  in  her 
duty  to  this  Court  to  fully  and  fairly  present  the  case  for  the  Govern- 
ment. 

EXAMPLES: 

1.  On  page  9  of  Appellee's  Brief,  first  full  paragraph.  Govern- 
ment's counsel  sets  forth  the  items  that  were  sent  through  the  mail  by 
appellant  in  furtherance  of  the  alleged  scheme  to  defraud.  Counsel  has 
omitted  in  the  list  of  such  mailings  the  "fact  sheet"  which,  indisputably, 
was  also  sent  by  appellant  to  prospective  purchasers  (Exhibit  39  Series, 
RT  96;  page  27  of  Exhibit  37  Series). 

As  will  be  further  seen  in  this  Brief,  the  failure  by  Govern- 
ment counsel  to  refer  to  this  "fact  sheet"  was  not  inadvertence,  since 
it  is  in  all  probability  the  single  most  important  document  introduced 
in  evidence  to  support  appellant's  contention  that  there  were  no  misrep- 
resentations and  that  he  never  engaged  in  a  scheme  to  defraud. 

2.  On  page  11  of  Appellee's  Brief,  it  is  stated  that  "The  photo- 
graphs of  bodies  of  water  included  on  page  21  of  the  brochure  (Gov't  Ex. 
37)  were  taken  not  on  Lake  Mead  City  property  but  rather  at  the  Diamond 
Bar  Ranch  (RT  255,  56)."  This  statement  again  represents  a  distortion 
of  the  facts  and  evidence  on  the  part  of  the  Government.  Nowhere  did 
appellant  represent  that  the  Diamond  Bar  Ranch  was  owned  by  him.  Rather, 


all  that  was  represented  was  that  the  Diamond  Bar  Ranch  is  within  the 
boundaries  of  Lake  Mead  City  --  this  is  a  fact.  (Ex.  52) 

In  its  Brief,  at  page  11,  the  Government  also  states: 

"Similarly,  domestic  water  was  not  available,  as  a 
practical  matter,  on  any  of  the  land.  Residents  would 
have  had  to  buy  delivered  water  or  obtain  it  from  a  well 
on  the  Diamond  Bar  Ranch,  and,  if  the  land  was  developed. 
Lake  Mead  City  might  well  have  faced  a  water  shortage. 
(Gov't.  Ex.  50,  p.  2-3)  The  Clearwater  well  is  the  only 
source  of  water  controlled  (i.e.,  under  option  by  the 
Lake  Mead  Company,  RT  298,  361)." 

Anyone  as  familiar  with  the  facts  of  this  case  as  counsel  for  the 

Government  must  undoubtedly  be,  knows  that  Clearwater  Well  (also 

named  "Lucky  Seven  Well")  was  at  all  times  owned  by  Lake  Mead  and  was 

never  under  option.  Counsel's  references  to  Reporter's  Transcript 

pages  298  and  361  simply  do  not  support  the  representation  made  by 

the  Government  to  this  Court  with  respect  to  the  water  situation  on 

Lake  Mead  subdivision. 

3.   On  page  42  of  the  Appellee's  Brief  it  is  stated: 

"If  the  deed  [referring  to  the  warranty  deed]  (Govern- 
ment Exhibit  42)  [which  appellant  contends  should  not  have 
been  introduced  into  evidence]  were  not  offered,  then 
Lus tiger  would  contend  the  Government  was  inferring  he  didn't 
issue  deeds." 

Counsel,  again,  is  less  than  forthright  with  her  presentation  of  the 
facts  to  this  Court.  The  undersigned  counsel  is  informed  that  in  the 
rebuttal  argument  made  to  the  trial  court  (which  was  never  reported) 
Government  counsel  stated  to  the  court  that  appellant  knew  he  was  convey- 
ing false  title,  so  he  "manufactured"  a  deed  that  looked  like  a  warranty 
deed  but  was  in  fact  a  quitclaim  deed. 


In  the  first  place,  it  was  well    known  to  the  Government  prior 
to  the  trial   that,  through  prior  deed  transactions  on  the  land  before 
Lake  Mead  ever  acquired  title.  Lake  Mead  was  having  problems   in  convey- 
ing free  and  clear  title  to  the  purchasers  and  that  the  matter  of  the 
question  as  to  the  title  that  could  be  passed  was  then  in  litigation 
in  the  Arizona  courts.     It  was  for  this  reason  that  the  Government 
stipulated  that  the  question  of  title  was  no  part  of  the  alleged  "scheme 
to  defraud."     (See  Exhibit  10,  paragraph  36) 

The  second  omission  which  Government  counsel   failed  to  state 
to  the  trial    court  and  to  this  Court  is  that  the  deed  which  Lake  Mead 
issued  is,  to  the  best  information  of  the  undersigned,  a  copy  of  the 
form  deed  used  by  title  companies  in  Arizona  for  conveying  property  in 
trust. 

Finally,  it  may  be  of  interest  to  this  Court  to  know  that 
every  purchaser  of  land  in  Lake  Mead  City  now  has  clear  and  unimpaired 
title  to  that  land. 

4.       With  respect  to  appellant's  contention  of  inadequate  counsel 
at  trials   the  Government's   response  is  truly  astonishing. 

First  of  all,  it  is  submitted  that  Government  counsel   has 
information  in  her  possession  regarding  the  mental   and  emotional   state 
of  trial   counsel  which  she  has  refused  to  reveal   or  acknowledge,  although 
written  demand  has  been  made  for  her  so  to  do. 

Secondly,  it  is  submitted  that  Government  counsel   may  not  be 


in  a  position,  either  emotionally  or  by  lack  of  experience,  to  judge 
whether  Mr.   Madden  was   a  competent  oviminal  defense  attorney.    Perhaps 
the  vice  in  this  type  of  trial   is  that  both  the  Government  counsel   and 
the  trial   counsel  were  complete  novices  in  the  trial   of  a  criminal  mail 
fraud  case. 

It  is  true  that  Mr.  Madden  was  one  of  the  finest  lawyers  in 
the  State  of  Arizona,  if  not  the  United  States,  with  respect  to  land 
title  problems.     His  preparation  for  trial  was   thorough  and  meticulous 
and,  in  ^nq.x":j  sense  of  the  word,  professional. 

At  that  point  his  professional   competence  ended.     When  he 
entered  the  criminal   trial,  he  was  out  of  his  water.     There  is  little 
connection  between  the  trial   tactics  and  law  of  a  civil   case  and  that 
of  the  criminal   case,  and  competence  and  knowledge  in  one  area  do  not 
necessarily  carry  over  into  the  other.     The  comparison  does  not  exist. 
To  say  that  it  does  is  analagous  to  the  fallacy  of  proclaiming  a 
certain  underarm  deodorant  to  be  the  best  because  Albert  Einstein  used 
that  deodorant  and  he  was  a  mathematical   genius. 

Perhaps  the  finest  compliment  this  counsel   could  have  paid 
to  Mr.  John  Madden  is  that  for  the  purposes  of  the  Appellant's  Opening 
Brief,  a  great  deal  of  Mr.  Madden's  work  was  plagiarized,  because,  for 
the  most  part,   it  was   found  to  be  extremely  accurate.     Apparently 
Government  counsel   feels  that  if  a  brief  contains  material  which  is 
.      copied,  then  it  must  be  erroneous,     ^on  sequitur. 


II 


GENERAL  RULES  OF  LAW 
APPLICABLE  TO  MAIL  FRAUD  CASES 


It  is  almost  unnecessary  to  state  that  a  violation  of  Title  18  U.S.C. 

Sec.  1341  requires  the  finding  of  (1)  a  scheme  to  defraud  (2)  by  use  of 

the  mails.  Parr  v.    United  States^    363  U.S.  370,  80  S.  Ct.  1171,  4  L.  Ed. 

2d  1277.  While  there  is  some  disagreement  among  the  authorities,  the 

better  reasoned  cases  hold  that  someone  must,  in  fact,  be  defrauded  for 

a  mail  fraud  violation  to  be  complete.  Thus,  in  United  States  v.  Brunetj 

111   F.  Supp.  766  (W.D.  Wise.  1964)  the  court  stated: 

"In  United  States  v.   Rdbinowitz^  6  Cir.,  327  F.  2d  62, 

at  page  76,  decided  January  22,  1964,  the  court  cited  the 

Baren   case  [^United  States  v.   Baren^   2  Cir.,  305  F.  2d  527] 
and  said  as  follows: 

'"This  was  the  Government's  case.  In  esiery   mail 
fraud  case  there  must  be  a  scheme  to  defraud,  represen- 
tations known  by  defendants  to  be  false  and  some  person 
or  persons  must  have  been  defrauded.  *  *  *  The  scheme 
to  defraud  must  have  included  the  intent  to  do  so. 
Even  if  the  statements  complained  of  were  false,  defend- 
ants must  have  known  them  to  be  false  and  they  must  have 
intended  to  defraud  in  order  to  be  found  guilty.' 

"There  are  cases  which  hold  that  it  need  not  be  shown 
that  someone  suffered  a  loss.  Indeed,  the  Standard  Instruc- 
tions in  27  F.R.D.,  p.  152,  §21.09  ...  [so  provides]. 

"However,  the  court  believes  that  inasmuch  as  the  Baren 
and  the  Rabinowitz   cases,  supra^   are  so  recent,  it  is 
inclined  to  follow  them  in  this  and  future  cases.  ..." 
(at  p.  772) 

Thus,  if  as  contended  by  appellant  the  land  sold  by  appellant 
was  worth  an  amount  equal  to  or  greater  than  the  price  paid  by  the 
purchaser,  the  foregoing  cases  are  authority  for  the  proposition  that 
appellant  could  not  properly  be  convicted  of  mail  fraud.  It  should 


be  noted  that  several  witnesses  believed  the  land  purchased  by  them  had 
substantially  risen  in  value  (RT  428,  563,  617). 

It  should  also  be  noted  that  even  if  a  purchaser  did  not  get  as 
much  value  as  he  was  promised,  but  actually  got  no  less  than  that  for 
which  he  paid,  there  can  be  no  fraud.  Milter  v.    United  States ,    174 
Fed.  35  (7th  Cir.  1909) 

Good  faith  on  the  part  of  the  defendant  is  a  complete  defense  to 
a  mail  fraud  prosecution.  Gold  v.   United  States ^   36  F.  2d  16  (8th  Cir. 
1929);  Harris  v.    United  States,    261  F.  2d  792  (9th  Cir.  1958).  In  addi- 
tion, if  a  person  is  a  visionary  with  respect  to  his  plans  and  actually 
believes  his  plans  will  succeed,  there  can  be  no  violation  of  Section 
1341.  United  States  v.    Corlin,    44  F.  Supp.  940  (S.D.  Cal .  1942). 
Also,  a  promise  to  refund  the  purchase  price  made  in  good  faith  negates 
an  intent  to  defraud.  Harrison  v.    United  States,    200  Fed.  662  (6th  Cir. 
1912).  It  is  important  to  note  that  the  refund  offer  made  in  the 
Harrison   case  is  quite  similar  to  the  one  made  by  the  appellant  in  the 
instant  case.  The  Court's  attention  is  also  directed  to  Gordon  v. 
United  States ,   358  F.  2d  112  (5th  Cir.  1966)  which  deals  with  an  anal- 
ogous problem. 

Furthermore,  mere  "seller's  talk"  or  "puffing"  does  not  subject 
a  person  to  prosecution  for  mail  fraud.  United  States  v.   Rabinowitz, 
327  F.  2d  62  (6th  Cir.  1964)  (See  discussion,  infra);   United  States  v. 
Staples,   45  Fed.  195  (D.C.W.D.  Mich.  1890).  Exaggerations  in  business 
advertising  do  not  constitute  criminal  conduct.  Faulkner  v.    United 


states,    157  Fed.  840  (5th  Cir.  1907). 

The  courts  have  also  laid  down  the  following  rules  for  appellate 
courts  in  reviewing  a  mail  fraud  prosecution: 

1.  Where  the  evidence  is  as  consistent  with  innocence  as  with 
guilt,  the  appellate  court  must  reverse  the  conviction.  Harrison  v. 
United  States,   supra;   Yusem  v.    United  States,    8  F.  2d  6  (3rd  Cir.  1925); 
McClintook  v.    United  States,    60  F.  2d  839  (10th  Cir.  1932). 

2.  Where  guilt  depends  entirely  on  circumstantial  evidence, 
proof  of  guilt  must  not  only  be  beyond  a  reasonable  doubt,  but  to  the 
exclusion  of  e\/ery   reasonable  hypothesis  of  innocence.  Epstein  v. 
United  States,    174  F.  2d  754  (6th  Cir.  1949). 

3.  Fraud  is  never  presumed;  rather,  it  must  be  proved  by  clear 
and  satisfactory  proof.  St,  Clair  v.  United  States,  23  F.  2d  76  (9th 
Cir.  1927). 

4.  Where,  as  in  the  instant  case,  the  sufficiency  of  the  evidence 
is  attacked,  the  appellate  court  must  conduct  a  meticulous  review  of  the 
entire  record  and  all  exhibits.  United  States  v.   Rdbinowitz,   supra. 


Ill 

THE  EVIDENCE  WAS  INSUFFICIENT 
TO  SUPPORT  A  CONVICTION 


For  convenience,  the  indictment  can  be  divided  into  six  different 
classes  of  alleged  misrepresentations  or  conduct  engaged  in  pursuant  to 


the  alleged  scheme  to  defraud.  Thus,  Paragraphs  2  through  6  ,  inclusive, 
of  the  indictment  may  be  grouped  together  for  the  purpose  of  discussion, 
and  Paragraphs  7,  8,  9,  10  and  11,  respectively  may  be  discussed  separate- 
ly. 

INDICTMENT,  PARAGRAPHS  2-6 

Paragraphs  2  through  6,  inclusive,  essentially  charged  the  appellant 
with  doing  the  following: 

1.  Organizing  Lake  Mead  Land  &  Water  Company  (hereinafter  referred 
to  as  "LM")   as  a  corporation,  becoming  an  officer  thereof  and  actively 
engaging  in  its  business  (Paragraph  2). 

2.  Using  Post  Office  Box  13349,  Phoenix,  Arizona,  as  the  mailing 
address  for  LM  (Paragraph  3). 

3.  Causing  LM  to  enter  into  contracts  to  purchase  approximately 
35,000  acres  of  unimproved  Mojave  County  land  and  subdividing  some  of 
them  (Paragraph  4) . 

4.  Offering  for  sale  to  the  public  parcels  within  such  subdivi- 
sions on  a  deferred-payment  plan  (Paragraph  5). 

5.  Entering  into  contracts  with  the  public  for  the  sale  of  parcels 
within  such  subdivision  (Paragraph  6). 


1  All   references    are   to   Count   I   of   the   indictment,    since   the   remain- 

ing  counts    incorporated  by   reference   the   salient    allegations    of   Count   I. 


It  seems  clear  that  none  of  these  statements  could  conceivably 
be  held  to  constitute  wrongdoing  in  and  of  themselves.  Only  if  the 
alleged  fraudulent  misrepresentations  set  forth  in  the  subsequent 
paragraphs  of  the  indictment  were  false  do  the  statements  in  Para- 
graphs 2  through  6  have  any  meaning. 

INDICTMENT,  PARAGRAPH  7 

It  therefore  appears  that  the  alleged  false  statements  contained 
in  Paragraph  7  of  the  indictment  must  first  be  examined.     Each  alleged 
false  statement  contained  in  Paragraph  7  is  discussed  below,  following 
a  recitation  of  each  such  statement. 

Paragraph  7,  subparagraphs  (a),  (b) ,  (c),  (e) ,  (i),  (j),  (k),  and 
(q)   are  as  follows: 

(a)  "Join  us  for  Pleasure  and  Profit  at  Lake  Mead  City, 
Arizona." 

(b)  "Lake  Mead  City  .    .    .    .  an  enchanted  city  in  the 
making,  a  truly  outstanding  New  Frontier  for  wise  investors." 

(c)  "Lake  Mead  City.     Arizona's  best  located  planned 
community." 

(e)     "Lake  Mead  City  planning  and  restrictions  assure  you 
of  properties  that  will   always  be  favorably  looked  upon  by 
discriminating  purchasers." 

(i)     "Seldom,  if  ever,  will  you  find  it  possible  to  purchase 
so  much  good  land  for  such  a  low  price." 

(j)     "You  can  be  a  property  owner  of  land  that  is  considered 
among  the  finest  ever  offered  for  sale  in  the  State  of  Arizona." 

(k)     "The  best  located  resort  property  in  the  West." 

(q)     "Arizona's  best  located,  best  planned  resort  area, 
convenient  to  both  year   'round  water  sports  at  Lake  Mead  and 


the  majestic  beauty  of  the  Grand  Canyon." 

Clearly,  all  of  the  foregoing  statements  represent  no  more  than 
"seller's  talk"  or  "puffing,"  which  are  not  made  criminal  by  Section 
1341.  United  States  v.    Rabinowitz^    supra;    United  States  v.    Staples^ 
supra.     The  same  is  true  of  exaggerations  by  the  seller  concerning  his 
product.  Faulkner  v.    United  States^    supra. 

If  the  statements  contained  in  the  subparagraphs  set  forth  above 
(e.^.j  "Join  us  for  Pleasure  and  Profit  at  Lake  Mead  City,  Arizona") 
are  susceptible  of  being  interpreted  as  fraudulent  misrepresentation, 
then  every  seller  of  goods  in  America  who  uses  the  mails  to  disseminate 
his  advertising  is  a  criminal. 

Subparagraph  (d),  which  states  "Invest  in  this  booming  area  now," 
can  be  disposed  of  summarily.  This  is  not  even  a  representation  of 
fact,  but  a  bare  suggestion.  It  is  inconceivable  that  this  statement 
could  be  held  to  be  a  fraudulent  misrepresentation  . 

Subparagraphs  (f),  (g)  and  (h)  are  as  follows: 

(f)  "Now,  for  only  pennies  a  day,  you  can  participate  in 
one  of  the  best  planned  and  fastest  selling  resort  areas  in 
Arizona." 

(g)  "When  subdivision  takes  place,  in  choice  locations 
such  as  Lake  Mead  City,  history  shows  land  values  rise  rapidly." 

(h)  "When  development  takes  place,  such  as  Lake  Mead  City, 
history  shows  that  land  values  rise  rapidly." 


2    Parenthetically,  subparagraph  (a)  may,  in  fact,  more  resemble  sub- 
paragraph (d)  than  it  does  subparagraphs  (b) ,  (c) ,  (e)  ,  (i)  ,  (j),  (k) 
and  (q) . 


If  subparagraphs  (f),  (g)  and  (h)  are  not  "seller's  talk,"  they 
come  as  close  as  is  possible  to  acquiring  that  status.  In  any  event, 
the  record  does  not  reflect  nor  does  the  Government  point  to  any  evi- 
dence which  refutes  the  truth  of  these  statements.  In  fact,  with 
respect  to  subparagraphs  (g)  and  (h)  the  Court  can  take  judicial  notice 
of  the  fact  that  land  values  almost  always  rise  when  development  of  raw 
land  occurs. 

Although  the  matter  is  not  extremely  free  from  doubt,  it  may  be 
that  all  of  the  remaining  subparagraphs  of  Paragraph  7  of  the  indict- 
ment could  be  held  to  be  representations,  the  falsity  of  which  would 
expose  the  appellant  to  criminal  sanctions.  It  is  submitted,  however, 
that  a  careful  review  of  the  record  in  this  case  supports  appellant's 
contention  that  none  of  the  statements  were  false.  The  remaining  sub- 
paragraphs of  Paragraph  7  are  discussed  below. 


Subparagraph  (1)  provides: 

"Location  more  than  any  other  factor  determines  land  values, 
Lake  Mead  City  enjoys  a  superb,  unique  location.     Lake  Mead  City 
is  the  only  nationally  advertised  major  project  of  its  type, 
actually  starting  with  the  Lake  Mead  National   Recreation  Area. 
Most  of  the  property  in  this  area  is   Federal   Land  and  is  not 
available  at  any  price.     This  tends  to  push  prices  higher  and 
higher  for  the  choice,  privately-owned,  deeded  properties  in 
Lake  Mead  City.     Get  yours  now'." 

Exhibit  58,  Stipulation  18,  expressly  provided  that  certain  portions 

of  the  Lake  Mead  property  were  within  the  boundaries  of  the  Lake  Mead 

National   Recreation  Area.     Subparagraph  (1)   is,  therefore,  true. 


Subparagraph  (m)  provides: 

"Most  of  the  region  shown  on  this  map  consists  of  Federal 
Land,  and  is  not  available  at  any  price.  This  makes  the  choice 
privately  owned,  deeded  properties  in  Lake  Mead  City  all  the 
more  valuable,  and  future  price  increases  seem  well -assured." 

Again,  this  statement  is  not  false,  since  most  of  the  region  shown  on 
the  map  furnished  by  appellant  to  prospective  purchasers  was  Govern- 
ment-owned land  and  not  available  at  any  price.  (Exhibit  24a;  Exhibit 
23;  Stipulation  58,  par.  17) 

Subparagraph  (n)  provides: 

"Land  values  in  the  Lake  Mead  City  area  have  increased  over 
50%  in  the  last  few  months,  as  subdivisions  have  progressed,  yet 
you  may  still  acquire  a  large  estate  for  cigarette  or  coffee 
money.  Act  now,  while  you  can  still  buy  at  original  subdivider's 
prices.  Watch  land  values  increase  as  activity  heightens." 

With  respect  to  this  statement,  and  assuming  most  of  it  is  not  mere 

puffing,  three  witnesses  presented  unrefuted  testimony  that  the  land 

values  had  increased  substantially.  Thus,  one  witness  testified  that 

his  land  value  increased  over  50%  (RT  427-428),  one  testified  the 

increase  exceeded  43%  (RT  560,  563),  and  another  testified  the  increase 

was  almost  80%  (RT  617).  Counsel  for  appellant  does  not  recall  any 

testimony  introduced  by  the  Government  to  indicate  that  the  land  had 

not  increased  in  value.  As  indicated  above,  if  land  values  did  in 

fact  rise,  no  one  was  defrauded  and  there  can  be  no  conviction. 

United  States  v.   Rabinowitz,   supra;  Milter  v.    United  States^    174  Fed. 

35  (7th  Cir.  1909).  In  Milter,   the  court  stated: 

"It  will  thus  be  seen  that  in  all  these  cases  there 
is  present,  as  a  central  element  of  the  scheme,  intention 
to  defraud  the  persons  addressed,  not  out  of  expectations 
excited  (the  expectations  were  the  means  used  only)  but 


out  of  the  money,  or  a  portion  thereof,  contributed  by 
them  to  the  scheme.  In  none  of  these  cases  is  the  mere 
false  pretense  or  false  representation,  apart  from  an 
actual  intended  deprivation  of  the  person  addressed  of 
the  money  obtained,  held  to  be  an  offense  under  the 
section  in  question.  In  other  words,  in  all  of  these 
cases  the  gist  of  the  offense  is  the  actual  or  intended 
injury  to  the  person  sought  to  be  reached  -  fraudulently 
depriving  him  of  something  that  he  already  has  -  and  in 
none  of  them  is  the  deprivation  of  the  person  addressed 
of  only  that  which  he  was  led  to  expect,  made  the  basis  of 
the  prosecution. 

"Suppose  that  Mattson  and  Foster,  the  persons  named 
in  the  first  two  counts,  did  not  get  employment,  would 
they  be  defrauded,  provided  they  got  their  outlay  back? 
Defrauded  of  what  -  of  the  expected  employment?  Apart 
from  what  was  falsely  held  out  to  them,  they  had  no  claim 
on  such  employment.  Defrauded  of  an  investment  that 
would  pay  20%?  Apart  from  what  was  falsely  held  out, 
they  had  no  claim  to  such  an  investment.  How  can  they  be 
said  to  be  deprived  of  anything  that  has  no  existence, 
except  in  the  false  promise  itself;  and  if  there  has 
been  no  intention  to  deprive,  there  cannot,  within  the 
meaning  of  this  section,  be  an  intention  to  defraud;  for 
to  he  defrauded^    the  person  must  be  deprived  by  deceit 
or  artifice  of  something  that  he  has  the  right  to  hold 
or  claim,   not  in  virtue  of  the  deceit  or  artifice,   but 
as  against  such  deceit  or  artifice."     (Emphasis  added.) 
(174  Fed.  35,  39.) 


Subparagraph  (o)  provides: 

"Land  values  in  Lake  Mead  City  have  increased  over  50% 
in  the  last  few  months,  as  development  has  progressed,  yet 
you  may  still  acquire  a  large  estate  for  cigarette  or  coffee 
money.  Act  nowl  Watch  land  values  increase  as  development 
continues." 

It  is  respectfully  submitted  that  the  discussion  set  forth  immediately 
above  relative  to  subparagraph  (n)  is  equally  applicable  to  subpara- 
graph (o). 


Subparagraph  (p)  provides: 

"Thousands  of  wise  investors  have  already  decided  that  our 


special  offering  represents  a  worthwhile  holding,  for  future 
profit.  Substantial  price  boosts  are  indicated  as  the  nation- 
wide demand  increases  for  this  choice  private  property." 

The  truth  of  this  statement  is  conceded  by  the  Government,  since, 
on  page  8  of  its  Brief,  it  is  stated  that  "By  March  10,  1962,  approxi- 
mately 3,000  lots  had  been  sold  with  200  having  been  paid  for  in  full." 
This  statement  is  also  supported  by  the  record.  (RT  361,  Exhibit  44) 

Subparagraphs  (r),  (s)  and  (t)  provide  as  follows: 

(r)  "Less  than  five  miles  from  the  Lake." 

(s)  "Lake  Mead  City  actually  begins  less  than  five  miles 
from  the  Lake." 

(t)  "Lake  Mead  City  begins  less  than  five  miles  from  the 
Lake." 

These  subparagraphs  do  not  state  that  all  property  owned  by  Lake  Mead 

City  was  located  less  than  five  miles  from  Lake  Mead,  but  that  property 

begins  less  than  five  miles  from  the  lake.  Since  some  of  the  property 

was,  in  fact,  located  within  five  miles  of  the  lake,  these  statements 

are  in  no  way  false.  In  fact,  it  was  stipulated  that,  on  a  straight 

line  basis,  the  closest  of  Lake  Mead  City  subdivision  units  to  the 

nearest  place  on  Lake  Mead,  accessible  by  presently  existing  roads, 

was  approximately  four  miles,  and  the  farthest  was  approximately 

seventeen  miles.  (Exhibit  58,  Stipulation  22) 

Subparagraph  (u)  provides: 

"Lake  Mead  City  nests  in  the  center  of  hugh  recreational 
developments.  Properties  are  located  within  a  beautiful  Joshua 
tree  forest,  and  in  the  heart  of  the  Lake  Mead  National  Recrea- 
tional Area." 

The  fact  that  some  of  the  property  owned  by  Lake  Mead  City  was  located 


within  the  recreational  area  and  all  of  the  property  was  located  very 
near  the  recreational  area  serves  to  illustrate  the  fact  that  this 
statement  was  not  false.  Additionally,  the  Government's  own  witness 
conceded  that  the  Lake  Mead  City  property  was  located  in  beautiful 
country  (RT  407). 

Subparagraphs  (v)  and  (w)  provide  as  follows: 

(v)     "These  estates  nest  in  the  center  of  the  West's  great- 
est recreational   facilities. 

(w)      "Here  is  your  once-in-a-lifetime  opportunity  to  become 
a  land  owner  of  estate-size  property  in  the  heart  of  one  of  the 
West's   largest  recreational    areas." 

It  seems  clear  that  both  of  these  subparagraphs  are  mere  "puffing." 

In  any  event,  the  use  of  the  absolute  superlative  in  subparagraph  (v) 

was  certainly  qualified  by  use  of  the  phrase  "one  of  the  West's  largest" 

in  subparagraph  (w) . 

Subparagraphs   (x),  (y) ,   (z)   and  (aa)   provide  as  follows: 

(x)     "County  roads  have  existed  in  Lake  Mead  City  for  several 
years,  and  are  maintained  by  the  county." 

(y)     "County  roads  have  existed  in  Lake  Mead  City  for  several 
years,  and  are  maintained  in  proper  condition  at  all    times." 

(z)     "Lake  Mead  City  is  easily  reached,  with  access  via  U.  S. 
Highways  and  County  Roads.     An  airfield  and  a  boat  anchorage  are 
nearby." 

(aa)   "Modern  schools,  churches  and  shopping  facilities  in 
nearby  Kingman,  the  county  seat,  and  the  largest  city  in  northwest 
Arizona." 

None  of  the  foregoing  four  subparagraphs  contain  false  statements.     The 

evidence  showed  that  the  sections  of  land  owned  by  Lake  Mead  City  are 

located  roughly  sixty  miles   from  rapidly  expanding  Kingman,  Arizona 


(RT  458-459).     Further,  the  property  owned  by  Lake  Mead  could  be  reached 
by  utilizing  any  one  of  three  routes:     Highway  93  and  the  Pierce  Ferry 
Highway;  the  Hilltop  route;   and  the  Hackberry  route.    (RT  393-395;  444- 
445;   286-288).     All   of  these  roads  were  county-maintained,  and  since  1958, 
with  the  advent  of  subdivision  activity  in  the  area  at  Lake  Mojave  Ranches 
(RT  448-449;  289-291),  Meadview  (RT  296-297;  454-455)   and  at  Lake  Mead 
City  (RT  294-295),   the  roads  were  gradually  improved   (RT  439-447).     In 
addition  to  these  county-maintained  roads,  there  were  numerous  ranch 
roads   in  these  sections   (RT  443;   260-261). 

Subparagraph  (bb)  provides: 

"All  our  properties  are  within  the  franchised  area  of  Citizens 
Utilities  Company,  with  regard  to  power  and  telephone." 

Appellant's  counsel  is  unable  to  find  any  reference  in  the  record  which 

would  tend  to  indicate  that  the  statement  contained  in  this  subparagraph 

is,  in  fact,  false. 

Subparagraph  (cc)   provides: 

"IMPORTANT!     Plenty  of  water." 

In  its  Brief,  at  page  11,  the  Government  states: 

"Similarly,  domestic  water  was  not  available,  as  a 
practical   matter,  on  any  of  the   land.     Residents  would 
have  had  to  buy  delivered  water  or  obtain  it  from  a  well 
on  the  Diamond  Bar  Ranch,  and,  if  the  land  was  developed. 
Lake  Mead  City  might  well   have  faced  a  water  shortage. 

Nowhere  in  Lake  Mead's  brochure  was   it  represented  that  the  subdivision 
had  piped-in  water.     All    the  brochure  said  was  that  water  was  plentiful, 
and  this  was,  in  fact,  true.     Exhibit  58,  Stipulations  24,  25  and  26 


(see  also  RT  298)   clearly  demonstrate  that  water  was  available  for  the 
Lake  Mead  subdivision.     Furthermore,  according  to  the  statement  con- 
tained in  the  Government's  Brief,  Clearwater  (or  "Lucky  Seven")  Well 
was  under  option.     (This  statement  in  the  Government's  Brief  is  incorrect. 
Counsel   is  informed  that  this  well  was  at  all   times  owned  by  appellant 
and  that  another  well   had  been  dug  by  Lake  Mead  prior  to  indictment  and 
a  third  was  under  option  -  all  of  which  was  known  to  the  Government.) 
Exhibit  38a  clearly  shows  that  the  Clearwater  Well   is  located  on  Lake 
Mead's  property.     The  appellee  also  fails  to  indicate  that  the  obtaining 
of  water  by  having  it  delivered  in  a  tank  truck  is,  rather  than  being 
unusual,  the  most  common  method  of  obtaining  water  in  the  Arizona 
desert  areas. 

Subparagraphs   (dd)   and  (ee)   provide: 

(dd)   "All  our  units  have  been  surveyed,  subdivided,  platted 
and  recorded.     All   road  easements  are  provided  to  assure  you  of 
access." 

(ee)   "All   parcels  have  been  platted  and  recorded,  with  road 
easements  laid  out  to  assure  you  of  access." 

With  respect  to  subparagraph  (dd),  there  is  no  question  that  this  state- 
ment is  absolutely  precisely  correct.     All   units  had  been  properly  survey- 
ed and  subdivided  and  recorded  -  all    in  accordance  with  the  Arizona 
Department  of  Real   Estate  and  had  been  approved  by  them.     They  were 
recorded  with  the  Mojave  County  Recorder  (Ex.   26,  Ex.   28,  Ex.   58, 
Stipulation  14;   RT  370).     The  word  "plat"  simply  means:   "A  map,  or 
representation  on  paper,  of  a  piece  of  land  subdivided  into  lots,  with 
streets,  alleys,  etc.;   usually  drawn  to  a  scale."     (Black's  Law  Dic- 
tionary, 4th  Edition) 


The  statement  that  "all  road  easements  are  provided  to  assure  you 
of  access"  is  also  a  true  statement,  since  easements  were  provided 
although  the  roads  may  not  yet  have  been  physically  placed  on  the  land. 
The  representation  was  that  all  parcels  had  access  by  way  of  platted 
recorded  maps.  This  is  confirmed  by  the  statement  which  is  part  of 
subparagraph  (ee),  "All  parcels  have  been  platted  and  recorded,  with 
road  easements  laid  out  to  assure  you  of  access." 

INDICTMENT,  PARAGRAPH  8 

Appellant  is  also  charged  with  misrepresentations  as  set  forth  in 
Paragraph  8  of  the  indictment.     A  thorough  review  of  the  record  indicates 
that  no  misrepresentations  were  made  with  respect  to  the  statement  set 
forth  in  Paragraph  8.     The  individual   subparagraphs  of  Paragraph  8  are 
discussed  in  the  following  paragraphs. 

Paragraph   (a)   concerns   a  representation  made  in  one  of  appellant's 
brochures  to  the  effect  that  the  picture  contained  on  page  25  of  the 
brochure  was  "a  photograph  of  a  water  pond  with  the  caption   'favorite 
swimming  hole'   thereunder."     Assuming  that  such  statement  could  even  be 
the  subject  of  a  fraudulent  misrepresentation.  Exhibit  52  indicates  that 
the  company's  independent  engineer  stated  that  the  picture  on  the  top 
of  page  25  "was   taken  by  Mr.   Miller  and  again  is  a  picture  of  the 
watering  tank  at  the  Diamond  Bar  Ranch,  a  watering  tank  which  the  ranch 
foreman's  children,  to  my  knowledge,  used  for  swimming."     Contrary  to 
the  statements  contained  in  the  Government's  Brief,  witness  Christiansen 
testified  that  his  children  had  been  in  the  swimming  pool   on  no  less 


than  six  occasions.   (RT  290-291) 

Subparagraph  (b)   charges  misrepresentation  with  respect  to  "a 
picture  of  a  house  with  the  caption   'and  comfortable  ranch  house' 
thereunder,  on  page  25  of  said  brochures."     The  statement  made  in 
appellant's  brochure  was  that  a  comfortable  ranch  house  existed  on 
Lake  Mead's  subdivision.     In  Exhibit  52,  the  company's  independent 
engineer  again  corroborates  the  fact  that  such  a  ranch  house  existed, 
How  or  in  what  manner  this  is  misleading  is  not  indicated  by  the 
Government,  and  the  answer  is  not  known  to  counsel   for  appellant. 

Subparagraph  (c)  charges  misrepresentation  in  stating  that  all 
of  the  scenes  in  the  brochures  "were   .    .    .   photographed  within  the 
boundaries  of  Lake  Mead  City... a  wonderful   place  to  enjoy  life." 
Again,  the  statement  by  the  company's  independent  engineer,  contain- 
ed in  Exhibit  52,  seems  to  indicate  that  this  statement  is  true. 

Subparagraph  (d)   incorporates  a  statement  from  page  29  of 
appellant's  brochure:   "This  brochure  contains  pictures  of  portions 
of  booming  Arizona,  including  a  large  group  of  actual   photographs 
of  scenes  at  Lake  Mead  City,  and  the  adjoining  Lake  Mead  National 
Recreation  Area,  part  of  which  is  included  within  Lake  Mead  City." 
The  same  statement  applicable  to  subparagraph  (c)   is  applicable  to 
this  subparagraph. 

Subparagraph  (e)   contains  the  alleged  misrepresentation: 


" IMPORTANT  1  Plenty  of  water  ..."  As  indicated  above,  water  was 
plentiful  on  the  Lake  Mead  subdivision,  and  all  of  the  photographs  were 
taken  within  the  boundaries  of  Lake  Mead  City.  This  paragraph,  then, 
forms  no  basis  for  an  allegation  of  misrepresentation. 

Subparagraph  (f)  asserts  misrepresentation  in  stating  that  "Lake 
Mead  City  begins  less  than  five  miles  from  the  lake."  Exhibit  58, 
Stipulation  22,  clearly  indicates  that  certain  portions  of  the  Lake  Mead 
subdivision  were  located  approximately  four  miles  from  Lake  Mead  itself. 

Subparagraph  (g)  apparently  charges  misrepresentation  by  providing 
each  prospective  customer  with  a  vicinity  map  on  which  was  shown  two 
wells,  three  springs  and  a  water  pipe  line.  Since  each  of  these  items 
was  physically  present  on  the  Lake  Mead  subdivision,  it  is  difficult  to 
understand  how  or  in  what  manner  the  map  constituted  a  misrepresentation. 

INDICTMENT,  PARAGRAPH  9 

Very  little  comment  is  required  with  respect  to  Paragraph  9.     Basic- 
ally, the  allegation  is  that  the  appellant  did  not  take  special   care  to 
select  choice  lots  in  the  area.     Yet,  the  record  reflects  that  such  was 
not  the  case.     This  is  corroborated  by  the  fact  that  Exhibit  M  indicates 
that  as  of  August  31,   1963,  Lake  Mead  City  had  expended  $36,552.61   for 
engineering  and  development  and  $263,689.42  for  land  acquisition. 


INDICTMENT,  PARAGRAPH  10 

Paragraph  10  basically  contains  allegations  that  appellant  repre- 
sented that  the  land  values  were  increasing,  whereas,  in  fact,  they 
were  not.  Since  this  issue  has  been  treated  in  previous  portions  of 
this  Brief,  no  further  discussion  will  be  undertaken  at  this  time. 

INDICTMENT,  PARAGRAPH  11 

Paragraph  11   of  the  indictment  charges  the  appellant  with  "with- 
holding from  and  not  clearly  revealing  in  their  advertising"  certain 
material   facts.     The  phrase  "not  clearly  revealing"  is  yery  vague  and 
imparts  to  the  appellant  no  particular  information  with  respect  to  the 
extent  to  which  his  conduct  was  wrongful.     Despite  this  fact,  appellant 
will   attempt,  in  the  following  paragraphs,  to  demonstrate  that  each  of 
the  subparagraphs  contained  in  Paragraph  11   contain  truthful   statements. 

Subparagraph  (a)  provides: 

"The  said  Lake  Mead  subdivision  units  all   are  located  on 
odd-numbered  sections  of  land,  widely  scattered  geographically 
in  five  different  townships,  in  which  townships  the  even-numbered 
sections  of  land  are  owned  by  the  federal   government  and  subject 
to  use  for  grazing  purposes." 

The  answer  to  these  allegations  is  that  in  the  fact  sheet  forwarded  by 

appellant  to  all   prospective  purchasers  (see  p.  27  of  the  Exhibit  37 

series),  appellant  clearly  stated  that  "Most  of  the  land  in  this  area 

is  owned  by  the  United  States  Government,  and  is  not  for  sale,  at  any 

price."     Further,  it  is  submitted  that  the  Government  failed  to  prove 

either  that  revelation  of  the  fact  that  the  Lake  Mead  City  subdivision 

units  were  all    located  on  odd-numbered  sections  of  the  land  was  necessary 


or  that  the  fact  that  property  is   located  on  odd-numbered  sections  of 
land  is  any  impediment  to  the  development  of  such  land. 

Subparagraph  (b)  provides: 

"Many  of  the  said  Lake  Mead  City  subdivision  units  have  rocky 
hills  and  unbridged  natural   drainage  washes  thereon. 

It  is  submitted  that  all   of  the  evidence  produced  by  the  Government  con- 
cerning the  mountainous  nature  of  certain  portions  of  Lake  Mead  City 
subdivisions   (RT  273,   311,   348,  349,  356,  357,  379;   Exhibit  60,  60A, 
SOB)   is  meaningless  when  it  is  remembered  that  one  of  the  areas  of  prime 
concern  for  the  Government  (Unit  17-28-60)  was  set  aside  as  a  game 
refuge  (Exhibit  26).     Similarly,  the  Government's  evidence  about  the 
"big  wash"  in  Unit  7-30-60  (RT  262,  263,  383)  was  also  rendered  nugatory, 
insofar  as  affording  any  predicate  for  a  fraud  charge  is  concerned,  when 
it  is  remembered  that  the  50-year  rain  (RT  332)  which  had  so  transformed 
this  section   (RT  309.  310,  311)   occurred  in  the  fall   of  1962   (RT  405, 
406),  not  in  1961    (RT  307,  308).     By  that  time.  Lake  Mead  had  long 
ceased  selling  parcels   (RT  367)   and,  no  more  than  its  engineers  or  any 
Tucson  subdivider,  could  it  be  charged  with  fraud  for  having  failed  to 
anticipate  a  50-year  rain.     Additionally,  while  the  Government  proved 
that  parcels  were  sold  from  this  unit,  they  failed  to  prove  the  sale 
of  a  single  parcel   in  the  "big  wash  area."     The  same  can  be  said  about 
all   of  the  Government's  testimony  about  washes  and  terrains  in  other 
subdivision  units   (RT  380-383,  385-392);   in  no  instance  did  the  Govern- 
ment prove  that  Lake  Mead  sold  any  parcel  within  the  specific  area  that 
was  described.     The  engineering  evidence  that  the  terrain,  as  disclosed 
by  field  inspections,  governed  the  various  parcel   sizes   (Exhibit  52,  53; 


I 


j  see  also  Exhibit  26)  remained  uncontradicted. 


Subparagraph  (c)  charged  fraud  in  that  appellant  did  not  clearly 
reveal  that  "Only  a  few  of  the  said  Lake  Mead  City  subdivision  units 
are  adjacent  to  existing  county-maintained  roads  and  many  of  said  sub- 
division units  are  not  accessible  by  ordinary  passenger  motor  vehicle." 

Again,  reference  must  be  made  to  page  27  of  the  Exhibit  37  series, 
which  states  that  the  subdivision  has  "no  streets  or  utilities  .  .  . 
available."  Further,  as  was  indicated  in  the  discussion  of  subparagraphs 
(x)  and  (y)  of  Paragraph  7,  supra^    roads  were  available  to  the  Lake  Mead 
subdivision. 

Subparagraph  (d)  provides  that: 

"Some  of  the  said  Lake  Mead  City  subdivision  units  are  separated 
from  others  by  a  high  mountain  and  deep  natural  drainage  wash." 

The  discussion  hereinabove  set  forth  under  subparagraph  (b)  of  this  para- 
graph is  applicable  to  the  within  subparagraph. 

Subparagraph  (e)  provides: 

"The  nearest  of  said  Lake  Mead  City  subdivision  units  is 
approximately  23  miles  and  the  farthest  of  said  subdivision  units 
is  approximately  38  miles  from  the  nearest  existing  electric  power 
and  telephone  lines." 

Again,  reference  must  be  made  to  the  fact  sheet  (Ex.  37),  which  clearly 

states  that  the  subdivision  was  without  present  city  conveniences  and 

that  no  utilities  are  available.  The  fact  sheet  also  clearly  states 

that  butane  or  bottled  gas  is  generally  used  throughout  the  area. 


Subparagraph  (f)  provides: 

"Most  of  the  said  Lake  Mead  City  subdivision  units  do  not  have 
streets  for  access  to  lots,  street  signs,  lot  corner  markers  or 
lot  identification  markers  provided  thereon." 

The  fact  sheet  (Exhibit  37)  contains  revelations  with  respect  to  this 
matter,  since  the  fact  sheet  clearly  states  that  no  streets  were  avail- 
able. Further,  the  discussion  hereinabove  set  forth  with  respect  to 
subparagraphs  (dd)  and  (ee)  of  Paragraph  7  of  the  indictment  are  appli- 
cable here. 

Subparagraph  (g)  provides: 

"The  closest  of  said  Lake  Mead  City  subdivision  units  is 

approximately  15  miles  and  the  farthest  approximately  40  miles 

from  the  nearest  place  on  Lake  Mead  accessible  by  existing  motor 
vehicle  roads  or  trails." 

This  allegation  seems  to  be  refuted  by  the  language  of  Stipulation  22, 

Exhibit  58,  which  provides: 

"That  now  and  at  the  times  charged  in  the  Indictment, 
on  a  straight  line,  the  closest  of  said  Lake  Mead  City 
subdivision  units,  to  the  nearest  place  on  Lake  Mead 
accessible  by  presently  existing  roads  was  approximately 
four  miles  and  the  farthest  approximately  seventeen  miles." 

Of  the  20  sections  which  Lake  Mead  subdivided,  six  were  accessible  by 

ordinary  passenger  car,  and  of  the  rest  all  but  five  were  accessible 

by  pick-up,  scout  or  jeep  (RT  376-378;  277-279). 

Subparagraph  (h)  provides: 

"Some  of  the  said  Lake  Mead  City  subdivision  units  are 
approximately  28  miles  distant  by  existing  roads  and  jeep  trails 
from  the  only  assured  source  of  drinking  water  located  in  Section 
7,  Township  30  North,  Range  16  West." 

Again,  the  Government  assumes  that  by  the  representation  that  water  was 


available,  appellant  was  stating  that  piped-in  water  was  available. 
As  was  indicated  above,  water  was  plentiful  on  the  Lake  Mead  sub- 
division and  was  available  in  the  manner  in  which  water  is  usually 
obtained  in  desert  area  lands  in  Arizona,  to  wit,  delivery  by  tank 
truck,  from  water  obtained  from  the  wells  on  the  property  owned  by 
Lake  Mead  City. 


IV 


THE  GOVERNMENT  HAS   FAILED 

TO  PRESENT  TO  THE  COURT 

IMPORTANT  FACTS  BEARING  ON  THIS  CASE 


In  the  introductory  portion  of  this  Brief,  counsel   for  appellant 
set  forth  certain  flagrant  factual  omissions  by  the  Government.     In 
addition  to  these  omissions,  appellant  respectfully  desires  to  bring  to 
the  attention  of  the  Court  certain  other  similar  items. 

While  it  is  true  that  one  of  the  Government  witnesses  testified 
that  the  appellant  paid  an  average  of  $40.00  an  acre  for  the  property 
owned  by  Lake  Mead  City,   this  statement  must  be  considered  in  light  of 
Exhibit  58,  Stipulation  19,  which  provided  that  the  purchase  price  of 
the  land  ranged  from  a  low  of  $33.20  per  acre  to  a  high  of  $125.00  per 
acre. 

On  page  10  of  the  Government's  Brief,  it  is  stated  that  the  facts 
were  far  different  from  the  representations  made  by  the  appellant,  in 
that  the  appellant  "subsequently  admitted  that  its   land  was  totally 
undeveloped  and   'was  not  suitable  in  its  present  state  for  home  building'. 


The  Government  fails  to  point  out  to  the  Court  that  the  initial  fact 
sheet  (Exhibit  37  series)  sent  to  all  prospective  purchasers  clearly 
indicated  that  the  property  was  without  present  city  conveniences,  had 
no  streets  or  utilities,  and  that  the  subdivision  was  a  "brand  new 
project."  Other  statements  contained  in  the  fact  sheet  indicate  that 
Lake  Mead  at  no  time  was  represented  as  a  fully  developed  project. 

On  page  11  of  its  Brief,  the  Government  apparently  is  contending 
that  there  were  misrepresentations  made  with  respect  to  the  proximity 
of  Kingman,  Arizona.  Yet,  again,  the  fact  sheet  clearly  states  (p.  27 
of  the  Exhibit  37  series)  that  Kingman  is  "a  short  60  miles  away." 

On  page  16  of  the  appellee's  Brief,  it  is  asserted  by  the 
Government  (which  assertion  cannot  be  supported  by  the  record,  since 
there  is  apparently  no  record  of  the  proceedings)  that  appellant's 
counsel  conceded  that  there  was  no  delay  in  the  mail.  Although 
present  counsel  for  appellant  was  not  present  at  this  proceeding,  he 
is  informed  that  no  such  concession  was  ever  made. 

On  page  30  of  its  Brief,  the  Government  states  that  the  '"refund 
letter'  of  appellant  was  not  an  unqualified  offer  of  refund  and  was 
not  made  until  after  Lustiger  was  interviewed  by  Postal  Inspector 
Doyle  Marshall,  to  wit,  November  10,  1962."  This  is  another  instance 
where  counsel  for  the  Government  is  in  possession  of  facts  which  she 
is  suppressing.  As  counsel  for  the  Government  is  fully  aware,  the 
"refund  letter"  was  in  the  form  prepared  by  appellant's  attorney  after 
consultation  with  Carl  Muecke,  who  was  at  the  time  of  the  instant 


prosecution  the  United  States  Attorney  for  the  District  of  Arizona. 

On  page  44  of  its  Brief,  the  Government  states  that  John  S. 
Schaper,  who  was  the  partner  of  appellant's  trial   counsel,  did  not 
have  the  trial   experience  of  plaintiff's  trial   counsel.     It  is 
appellant's  counsel's  information,  which  information  certainly  must 
be  available  to  counsel   for  the  Government,  that  Mr.   Schaper  is  an  ex- 
prosecutor  who  has  a  substantial   amount  of  criminal   trial   experience. 
i|     Further,  it  is  the  information  of  appellant's  present  counsel,  which 
I     information  is  also  at  the  disposal   of  counsel   for  the  Government, 
that  Jack  Madden,  appellant's  trial    counsel,  had  never  before  tried 
a  federal   criminal   case  nor  any  felony  case,  jury  or  otherwise. 

V 
Appellant  will   not  burden  the  Court  with  an  exhaustive  repeti- 
tion of  the  errors  previously  asserted  by  appellant.     Appellant 
{     desires,  however,  to  bring  to  the  attention  of  the  Court  several 
other  cases  in  support  of  propositions  originally  raised  in  Appel- 
lant's Opening  Brief. 

With  respect  to  appellant's  contention  that  the  trial   court 
erred  in  failing  to  order  an  inspection  of  the  Grand  Jury  minutes 
(V,  Paragraph  A,  of  Appellant's  Opening  Brief),  appellant  respect- 
fully desires  to  incorporate  herein  by  reference  the  entire  argument 
presented  by  appellant  to  the  trial   court,  which  argument  is  set 
forth  in  the  Transcript  of  Record,  pages   30-35,  inclusive.     Appel- 
lant also  desires  to  cite  to  the  Court  Dennis  v.    United  States ^ 


384  U.S.   855,  86  S.   Ct.    1840,   16  L.   Ed.    2d  973,  wherein  the  court 
reversed  a  conviction  and  remanded  the  matter  for  a  new  trial 
because  of  the  refusal  of  the  trial   court  to  allow  inspection  of 
the  Grand  Jury  minutes. 

With  respect  to  appellant's  argument  that  the  trial   court 
erred  in  denying  appellant's  Motion  for  a  Bill  of  Particulars 
;      (Appellant's  Opening  Brief,  V,  B),  the  Court's  attention  is  respect- 
fully directed  to  United  States  v.    Greve,    12   F.   Supp.    372  (E.D.   N.Y. 

i 

1934);  United  States  v.   Garrison^    168  F.  Supp,  622  (E.D.  Wise.  1958); 

United  States  v.   Hughes,    195  F.  Supp.  795  (S.D.  N.Y.  1961). 

As  is  indicated  in  VIII,  Paragraph  B,  Appellant's  Opening  Brief, 
it  is  appellant's  contention  that  the  court  erred  in  refusing  to 
permit  the  appellant  to  introduce  evidence  concerning  the  practices 
of  other  subdivisions  in  the  Mojave  County  area.  In  addition  to 
United  States  v.  Brandt,   196  F.  2d  653  (2d  Cir.  1952),  which  appel- 
lant contends  is  squarely  in  point  and  clearly  indicates  that  the 
trial  court  ruled  erroneously  on  this  issue,  appellant  desires  to 
bring  to  the  attention  of  the  Court  the  following  authorities: 
Worthington  v.    United  States,   64  F.  2d  936  (7th  Cir.  1933);  Hartzel 
V.    United  States,    72  F.  2d  569  (8th  Cir.  1934);  United  States  v. 
Shavin,   287  F.  2d  647  (7th  Cir.  1961);  and  Kleeden  v.    United  States, 
45  F.  2d  87  (5th  Cir.  1930). 

It  is  submitted  that  the  evidence  of  other  projects  in  the  area 
is  clearly  relevant  to  the  issues  of  the  case.  If  the  appellant's 
activities  were  no  different  from  those  engaged  in  by  other  subdivisions 


in  the  area,  such  a  fact  would  constitute  strong  evidence  of  good 
faith  on  the  part  of  the  appellant.     Where,  as  here,  intent  is  an 
essential   element  of  the  crime,  the  defendant  should  be  and  is 
permitted  to  prove  any  fact  which  throws  light  on  his  intention. 
Norcott  V.    United  States^   65  F.   2d  913  {7th  Cir.   1933). 

Again,  and  in  order  not  to  burden  the  Court  with  additional 
reading  material   in  this  case,  with  respect  to  appellant's  conten- 
tion that  the  court  below  erred  in  ruling  on  numerous  items  of 
evidence  presented  to  it,  appellant  hereby  respectfully  requests 
the  Court's  permission  to  incorporate  by  reference  the  claims  of 
error  and  arguments  set  forth  in  the  Motion  for  New  Trial  made  on 
behalf  of  appellant,  particularly  Transcript  of  Record,  pages  289 
through  302,  inclusive. 

Respectfully  submitted, 
MARKS  &  SCHNEIDER 
BY  BURTON  MARKS 
Attorneys  for  Appellant 
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I  certify  that,  in  connection  with  the  preparation  of  this 
brief,  I  have  examined  Rules  18  and  19  of  The  United  States  Court 
of  Appeals  for  the  Ninth  Circuit,  and  that,  in  my  opinion,  the 
foregoing"  brief  is  in  full  compliance  with  those  rules. 


PROOF  OF  SERVICE  BY  MAIL 

STATE  OF  CALIFORNIA  ) 

)  ss. 
Covinty  of  Los  Angeles         ) 
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correct. 
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No.  20991 
IN  THE 


United  States  Court  of  Appeals 

FOR  THE  NINTH  CIRCUIT 


Marvin  B.  Kapelus  and  Crenshaw  Carpet  Center, 
Inc., 

Appellants, 
vs. 

A  Joint  Venture  or  Copartnership  composed  of 
Joseph  J,  Franklin,  also  known  as  J.  J.  Franklin, 
Leatrice  Franklin  and  Florence  Fitzgerald,  also 
known  as  Florence  James,  as  Joint  Venturers  or 
Copartners,  and  Joseph  J.  Franklin,  also  known  as 
J.  J.  Franklin,  Leatrice  Franklin  and  Florence 
Fitzgerald,  also  known  as  Florence  James,  indi- 
vidually, 

Appellees. 


APPELLANTS'  OPENING  BRIEF. 


Jurisdictional  Basis. 

This  is  an  appeal  from  a  final  judgment  made  and 
entered  in  the  United  States  District  Court  for  the 
Southern  District  of  California,  and  it  is  prosecuted  in 
accordance  with  the  provisions  of  Rule  72  et  seq.  of  the 
Federal  Rules  of  Civil  Procedure  in  the  United  States 
District  Court. 

On  August  26.  1964.  Joseph  J.  Franklin  et  al.  the 
Debtors  and  Appellees  herein,  filed  their  Petition  and 
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schedules  in  the  U.S.  District  Court  under  Chapter  XI 
of  the  Bankruptcy  Act. 

On  September  8,  1964,  the  Debtors  filed  with  Rob- 
ert B.  Powell,  Referee  in  Bankruptcy,  an  Application 
to  Stay  State  Court  Action  [Cik.  Tr.  p.  2]. 

On  September  8,  1964,  Robert  B.  Powell,  Referee  in 
Bankruptcy,  issued  an  Order  to  Show  Cause  thereon 
with  Temporary  Restraining  Order  [Clk.  Tr.  p.  12]. 

On  September  15,  1964  Marvin  B.  Kapelus  and  Cren- 
shaw Carpet  Center,  Inc.,  Appellants,  filed  their  An- 
swer to  the  Debtors'  Application  for  Order  to  Show 
Cause  [Clk.  Tr.  p.  14]. 

On  October  5,  1964  Robert  B.  Powell,  Referee  in 
Bankruptcy,  issued  an  Order  restraining  Appellants 
from  proceeding  with  their  Cross-Complaint  in  the  state 
court  action  until  further  Order  of  the  Bankruptcy 
Court  [Clk.  Tr.  p.  20]. 

On  October  30,  1964  Marvin  B.  Kapelus  and  Cren- 
shaw Carpet  Center,  Inc.  filed  their  Application  for 
Reconsideration  and  to  Vacate  the  Order  of  October  5, 
1964  [Clk.  Tr.  p.  36]. 

On  October  30,  1964  Robert  B.  Powell,  Referee  in 
Bankruptcy,  issued  an  Order  to  Show  Cause  thereon 
[Clk.  Tr.  p.  22]. 

On  November  14,  1964  the  Debtors  filed  their  An- 
swer to  Appellants'  Application  for  Reconsideration  and 
to  Vacate  the  Order  of  October  5,  1964  [Clk.  Tr.  p. 
31]. 

On  November  3,  1964  the  Debtors  filed  their  Applica- 
tion to  Quiet  Title  to  Real  Property  and  in  the  Alterna- 
tive to  Set  Aside  Fraudulent  Transfer  [Clk.  Tr.  p.  40]. 
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On  November  3,  1964  Robert  B.  Powell,  Referee  in 
Bankruptcy,  issued  an  Order  to  Show  Cause  thereon 
[Clk.  Tr.  p.  57]. 

On  November  17.  1964  Marvin  B.  Kapelus  and 
Crenshaw  Carpet  Center,  Inc.  filed  their  Response  to 
the  said  Application  and  Order  to  Show  Cause  and 
Objection  to  Summary  Jurisdiction  of  the  Bankruptcy 
Court  [Clk.  Tr.  p.  59]. 

Between  the  dates  of  December  10,  1964  and  Jan- 
uary 18,  1965,  before  Herschel  E.  Champlin,  Referee 
in  Bankruptcy,  a  joint  trial  was  held  on  the  Appellants' 
Application  for  Reconsideration  and  to  Vacate  Re- 
straining Order  and  on  the  Debtors'  Application  to 
Quiet  Title  to  Real  Property  and  in  the  Alternative  to 
Set  Aside  Fraudulent  Transfer. 

On  March  2,  1965  the  Debtors  filed  their  Applica- 
tion and  Notice  to  Tax  Costs  in  Favor  of  Debtors 
[Clk.  Tr.  p.  24]. 

On  March  29,  1965  Herschel  B.  Champlin,  Referee 
in  Bankruptcy,  filed  his  Findings  of  Fact  and  Conclu- 
sions of  Law,  which  were  dated  March  12,  1965  [Clk. 
Tr.  p.  89]. 

On  March  29,  1965  Herschel  B.  Champlin,  Referee 
in  Bankruptcy,  filed  his  Order  Decreeing  Deed  to  be 
a  Mortgage,  and  Taxing  Costs  Against  Appellants, 
which  Order  was  dated  March  12,  1965  [Clk.  Tr.  p. 
121]. 

On  February  28,  1966  Herschel  B.  Champlin,  Referee 
in  Bankruptcy,  entered  his  Order  Nunc  Pro  Tunc  cor- 
recting the  Order  of  March  12,  1965  [Clk.  Tr.  p.  145]. 

On  April  9,  1965  Appellants  filed  their  Petition  for 
Review  from  the  Referee's  Order  of  March  29,  1965 
[Clk.  Tr.  p.  130]. 


On  August  9,  1965  Herschel  B.  Champlin,  Referee 
in  Bankruptcy,  filed  his  Certificate  on  Review  of  Or- 
der of  March  12,  1965,  along  with  a  Supplemental  Cer- 
tificate on  Review  by  Robert  B.  Powell,  Referee  in 
Bankruptcy  [Clk.  Tr.  pp.  136,  143]. 

On  February  21,  1966  a  hearing  was  held  before 
the  Honorable  Charles  H.  Carr,  Judge  on  the  United 
States  Court  for  the  Southern  District  of  California, 
on  the  basis  of  the  record  and  Points  and  Authorities 
submitted  by  both  sides. 

On  March  2,  1966  the  Honorable  Charles  H.  Carr 
entered  his  Order  denying  Appellants'  Petition  for  Re- 
view and  also  denying  the  Appellees'  Cross-Petition  for 
Review  and  affirming  the  Referee's  Orders  of  March 
12,  1965  and  April  15,  1965  [Clk.  Tr.  p.  151]. 

On  March  21,  1966  the  Appellants,  Crenshaw  Car- 
pet Center,  Inc.  and  Marvin  B.  Kapelus  filed  their 
Notice  of  Appeal  to  this  Court  [Clk.  Tr.  p.  154]. 

Statement  of  the  Case. 

Appellant,  Crenshaw  Carpet  Center,  in  1962,  sold 
carpet  to  the  Appellee  Debtor,  Franklin.  Said  Debtor 
thereafter  failed  to  pay  the  indebtedness  as  agreed,  and 
Crenshaw,  through  its  attorney.  Appellant  Kapelus,  ob- 
tained a  judgment  in  the  sum  of  $9,461.81  and  pro- 
ceeded to  enforce  collection  by  legal  means  [Rep.  Tr. 
Vol.  I,  pp.  87-91].  Thereafter,  through  a  series  of 
transactions  with  Franklin,  Crenshaw  Carpet  and  Ka- 
pdus  took  title,  by  foreclosing  a  second  trust  deed,  to 
an  apartment  building  in  the  County  of  Orange,  which 
the  Debtors  claim  had  been  owned  by  them,  although 
the  title  thereto  had  been  in  one  Curtis  W.  Reedy 
[Rep.  Tr.  Vol.  L  p.  102,  to  Vol.  II,  p.  155]. 
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Franklin,  being  desirous  of  obtaining,  or  regaining, 
title  to  said  apartment  building,  at  first  offered  to  ex- 
change therefor  second  trust  deeds  on  certain  property 
also  in  the  County  of  Orange.  Crenshaw  and  Kapelus 
refused  this  exchange,  declining  to  accept  any  further 
trust  deeds  from  the  Debtor.  Whereupon,  in  Septem- 
ber, 1964,  at  Franklin's  request,  the  said  Reedy  entered 
into  an  escrow  with  Crenshaw  and  Kapelus  whereby 
the  latter  parties  conveyed  their  title  in  the  aforesaid 
apartment  building  to  Reedy,  and  Reedy  conveyed  to 
Crenshaw  and  Kapelus  his  title  to  certain  unimproved 
real  property,  which  is  the  subject  of  these  proceedings 
[Rep.  Tr.  Vol.  II,  p.  242,  to  Vol.  III.  p.  335]. 

As  a  condition  of  the  exchange,  Crenshaw  and  Kape- 
lus granted  to  the  said  Reedy  a  written  option  to  pur- 
chase back  the  unimproved  property  for  the  sum  of 
$20,500.00  on  or  before  a  date  in  January,  1964,  under 
specific  terms  and  conditions  (Debtors'  33).  Said  ex- 
change of  properties  was  handled  through  a  formal  es- 
crow and  a  policy  of  title  insurance  on  the  unimproved 
real  property  was  issued  to  Crenshaw  and  Kapelus  by 
a  title  company  [Rep.  Tr.  Vol.  X,  p.  1155,  to  p. 
1160].  At  the  request  of  the  title  company,  the  transfer- 
or. Reedy,  executed  a  document  guaranteeing  the  trans- 
fer to  Crenshaw  and  Kapelus  as  an  absolute  convey- 
ance and  as  an  absolute  transfer  of  title  and  posses- 
sion to  Crenshaw  and  Kapelus  [Resp.  Ex.  2]. 

Testimony  has  been  submitted  by  the  Debtors,  and 
the  Referee  has  found  as  a  fact,  that  at  the  time  of 
the  transfer,  this  property  was  actually  the  property  of 
the  Debtors  herein,  and  that  the  transferror  and  pre- 
vious record  owner.  Reedy,  was  holding  title  only  for 
the  benefit  of  the  Debtors   [Find.  29.  Clk.  Tr.  p.  89]. 
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The  Debtor,  Franklin,  has  further  testified  that  Reedy 
transferred  title  to  Crenshaw  and  Kapelus  at  his  re- 
quest and  the  document  guaranteeing  this  as  a  complete 
transfer  of  title  and  possession  was  executed  by  the 
said  Reedy  at  the  request  and  instruction  of  the  Debtor 
Franklin  [Rep.  Tr.  Vol.  IV,  p.  426,  Hnes  13-22]. 

Reedy  and/or  the  Debtor  Franklin  attempted  to  ex- 
ercise the  option  of  January  21,  1964.  Crenshaw  and 
Kapelus  refused  to  accept,  alleging  various  breaches  of 
the  terms  of  the  said  option  [Rep.  Tr.  Vol.  XI,  pp. 
613-626  and  pp.  650-670]. 

The  property  involved  has  at  all  times  remained  va- 
cant unimproved  land,  and  the  record  title  to  the  prop- 
erty has  remained  in  Crenshaw  and  Kapelus  since  Oc- 
tober 10,  1963,  when  conveyed  to  them  by  Reedy  [Resp. 
Ex.  1  and  Rep.  Tr.  Vol.  I,  p.  15,  lines  13-18;  p.  21, 
line  26.  to  p.  22,  line  11]. 

On  or  about  January  24,  1964,  Reedy  and  the  Debt- 
ors herein  filed  an  action  in  the  Superior  Court  of 
the  State  of  California  in  and  for  the  County  of  Orange 
against  Crenshaw  Carpet  Center,  Inc.  and  Marvin  B. 
Kapelus.  asking  that  the  deed  to  Crenshaw  and  Kapelus 
be  adjudged  a  mortgage  and  to  quiet  title  to  the  proper- 
ty in  the  plaintiffs  [Vol.  IV,  pp.  449,  450]. 

Crenshaw  and  Kapelus  filed  their  Answer  and  Cross- 
Complaint  for  Declaratory  Relief  to  quiet  title  in  the 
said  state  court  action  [Rep.  Tr.  Vol.  XII,  p.  1491]. 

A  Pre-Trial  conference  was  held  in  said  state  court 
action  in  July.  1964,  at  which  time  the  matter  was 
set  for  trial  on  October  6,  1964  [Pre-Trial  Conf.  Order. 
Clk.  Tr.  p.  14]. 

On  August  26,  1964,  the  Debtors  filed  their  Peti- 
tion under  Chapter  XI  of  the  Bankruptcy  Act,  and  in 
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their  schedules  alleged  that  they  are  the  owners  of  the 
subject  real  property. 

Pleadingfs  were  thereafter  filed  with  the  Referee  in 
Bankruptcy  and  hearings  held  as  set  forth  above.  The 
combined  litigation  on  the  Orders  to  Show  Cause  [Clk. 
Tr.  pp.  36  and  40]  commenced  on  December  10,  1964 
before  Referee  Herschel  E.  Champlin.  and  on  January 
13,  1965  after  thirteen  days  of  litigation,  the  Referee 
ruled  that  he  had  summary  jurisdiction  to  hear  the 
matters  before  him  [Rep.  Tr.  Vol.  XIV,  pp.  1678- 
1695]. 

On  January  18,  1965,  at  the  next  following  hearing, 
the  Referee  made  his  oral  decision  on  the  case  in  chief 
in  favor  of  the  Debtors,  apparently  to  the  effect  that 
the  deed  involved  held  by  Appellants  was  actually  a 
mortgage  [Rep.  Tr.,  Vol.  XV,  p.  1833,  line  19,  to  p. 
1838,  line  3]. 

Specification  of  Errors. 

1.  The  Referee  erred  in  his  procedure  to  determine 
summary  jurisdiction  over  the  matter  before  him. 

2.  The  Referee  erred  in  assuming  summary  juris- 
diction over  the  Debtors  and  their  property. 

3.  The  Referee  erred  in  continuing  to  restrain  the 
pending  State  Court  action  between  the  same 
parties. 

4.  The  Referee  abused  his  discretion  in  assuming 
jurisdiction  over  the  litigation  of  title  to  the 
real  property  involved. 

5.  There  was  insufficient  evidence  to  support  the 
Referee's  decision  on  the  merits. 

6.  On  principles  of  equity,  the  Appellees  were  not 
entitled  to  relief  from  the  Bankruptcy  Court. 


ARGUMENT. 

It  should  first  be  considered  that  this  case  is  not  as 
complex  as  the  length  of  the  Reporter's  Transcript,  the 
record  and  the  list  of  exhibits  might  indicate.  In  es- 
sence, it  consists  of  an  action  filed  by  a  Debtor  be- 
fore a  Bankruptcy  Referee  to  recover  title  to  real  prop- 
erty previously  deeded  to  Respondents,  under  a  theory 
that  the  deed  was  intended  to  be  a  mortgage. 

But  even  before  this,  it  is  Appellants'  primary  con- 
tention that  the  Referee  was  totally  without  power  to 
even  try  the  issues  over  the  objections  of  Appellants. 

Should  this  Court  agree  with  Appellants  on  this  lim- 
ited issue,  then,  of  course,  the  volumes  of  testimony, 
rulings,  exhibits  and  arguments  are  for  the  most  part 
meaningless. 

POINT  ONE. 

The  Bankruptcy  Court  Did  Not  Have  Summary 
Jurisdiction  to  Determine  the  Interest  of  the 
Record  Ov^ners  of  the  Property. 

A.     Procedure   When   Objection   Is   Raised   to   Bankruptcy 
Referee's  Summary  Jurisdiction. 

In  all  cases  where  the  summary  power  of  the  bank- 
ruptcy court  is  disputed,  a  preliminary  inquiry  is  re- 
quired to  ascertain  whether  or  not  the  prerequisites  of 
summary  jurisdiction  are  present  before  the  Court  can 
proceed  on  the  merits. 

Collier  oil   Bankruptcy,   14th   Ed.,   \"ol.   2.   Sec. 

23.07,  pp.  519-620; 
In  re  Gill,   190  Fed.  726,  26  A.B.R.  883   (8th 
CCA.  1911). 
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The  record  reflects  that  on  the  first  day  of  trial, 
the  attorney  for  Appellants  attempted  to  acquaint  the 
Referee  with  his  viewpoints  and  authorities  on  this 
Hmited  issue  [Rep.  Tr.  Vol.  I,  pp.  8,  74],  and  also 
contended  it  must  be  determined  initially  and  separately 
from  the  case  in  chief. 

On  the  morning  of  the  second  day  of  trial,  written 
Points  and  Authorities  in  this  regard  were  submitted 
to  the  Referee  and  served  on  the  opposing  parties  [Rep. 
Tr.,  Vol.  II,  p.  132;  Qk.  Tr.  p.  76]. 

Without  accepting  any  further  argument  or  making 
any  comment  thereon,  the  Referee  continued  to  take 
evidence  on  the  merits  of  the  entire  case,  apparently 
under  the  belief  that  this  was  necessary  for  his  deter- 
mination of  whether  or  not  he  had  jurisdiction  to  hear 
the  matter.  This  viewpoint  was  stated  as  follows : 

"I  don't  see  how  we  can  make  a  dent  in  this  prob- 
lem of  jurisdiction  until  we  hear  the  whole  story. 
Then  I  think  we  can  consider  the  stalk  from  the 
leaf  and  get  the  primary  question  decided  as  well 
as  disposal  of  the  other  issues  as  we  go  along." 
[Rep.  Tr.  Vol.  I,  p.  28.  lines  18-23]. 
"We  are  reserving  our  rulings  on  all  of  this  until 
we  hear  the  case.  We  are  not  supposed  to  rule  on 
jurisdiction  until  we  hear  a  lot  more  of  what  we 
have  heard  so  far." 

"I  am  here  for  the  purpose  of  hearing  the  whole 
story."  [Rep.  Tr.  Vol.  I,  pp.  33,  34]. 
"We  are  going  to  need  to  hear  the  whole  case  be- 
fore we  can  even  rule  on  our  preliminary  issue 
of  jurisdiction."  [Rep.  Tr.  Vol.  I,  p.  JZ,  lines 
25,26]. 
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"We  have  to  hear  the  entire  case  first."  [Rep.  Tr. 
Vol.  I,  p.  75,  line  5]. 

"There  is  a  long  sequence  of  course  in  the  transac- 
tion as  I  view  it  so  far.  I  don't  know  what  more 
is  coming  but  it  is  just  another  item  in  the  try- 
ing of  the  lawsuit  here."  [Rep.  Tr.  Vol.  II,  p.  164, 
lines  4-7]. 

"We  have  already  ruled  from  the  first  day  of  trial 
that  we  are  going  to  hear  the  whole  case  before 
we  felt  as  though  we  could  even  begin  to  rule  on 
the  question  of  jurisdiction."  [Rep.  Tr.  Vol.  VI T, 
p.  782,  lines  13-16]. 

".  .  .  we  ruled  at  the  very  beginning  that  jurisdic- 
tion depends  on  the  hearing  of  the  entire  case  .  .  ." 
[Rep.  Tr.  Vol.  X,  p.  1196,  lines  2  and  3], 

Appellants  respectfully  invite  the  Court's  attention  to 
the  fact  that  on  several  occasions  they  attempted  to 
learn  from  the  Referee  exactly  why  he  deemed  it  neces- 
sary to  try  this  entire  matter  before  he  could  determine 
the  question  of  summary  jurisdiction.  The  only  logical 
interpretation  of  the  Referee's  statements  and  actions 
is  that  he  believed  he  would  be  justified  in  assuming 
jurisdiction  over  this  matter  if  he  found  some  equitable 
or  reversionary  interest  in  the  property  in  the  Debtors. 
This  was  finally  indicated  by  the  Referee  in  stating 
his  decision  on  jurisdiction  [Rep.  Tr.  Vol.  XIV,  pp. 
1678-1694]. 

Appellants  strenuously  urge  that  the  Referee  erred 
not  only  in  his  procedures  but  in  the  basis  upon  which 
he  ultimately  determined  the  issue  of  jurisdiction. 

A  Bankruptcy  Referee  cannot  base  his  jurisdictional 
power  upon  his  ultimate  decision  of  the  case  in  chief. 
(Suhl  V.  Bumb,  348  F.  2d  869  (9th  CCA.   1965).^ 
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B.     Requirements  for  Summary  Jurisdiction. 

It  is  undisputed  that  Appellants  are  the  sole  record 
owners  of  the  real  property  involved  in  these  proceed- 
ings and  have  been  continuously  since  before  the  Chap- 
ter XI  proceedings  were  filed. 

The  following  authorities  are  cited  for  the  premise 
that,  under  these  circumstances  alone,  there  is  no  sum- 
mary jurisdiction  in  the  bankruptcy  court,  when  they 
object  thereto  and  have  a  substantial  adverse  claim: 

1.  Collier   on-  Bankruptcy,    14th  Ed.,   Vol.   2,   Sec. 
23.06,  note  4,  p.  495. 

"Record  owner  of  real  property,  not  (a)  party  to 
(the)  bankruptcy  proceedings,  cannot  be  brought 
within  bankruptcy  court's  jurisdiction  on  a  petition 
of  (the)  trustee  to  summarily  determine  title  to 
property." 

2.  /;/.  re  Black  Bear  Products   (D.C.  Wash.),   56 
F.  2d  243. 

Claimant  Carpenter  had  record  title  to  real  property 
and  bankrupt  was  buying  under  a  land  sale  contract, 
which  was  in  default.  Trustee  alleged  fraud  on  the  part 
of  Carpenter  in  attempting  to  foreclose  on  the  property 
and  brought  a  petition  in  bankruptcy  court  to  determine 
title  in  bankrupt.  In  denying  jurisdiction,  the  Court 
stated : 

"Carpenter,  being  vested  with  the  legal  title  more 
than  eight  months  prior  to  adjudication,  and  not 
being  a  creditor,  and  therefore  not  a  party  to  the 
bankruptcy  proceeding,  has  a  right  to  a  full,  com- 
plete, unabridged  procedure  and  remedy — plenary 
— in  adjudicating  her  title  to  the  property  when  it 
is  attacked,  and  a  charge  of  fraud  does  not  change 
the  Drocedure." 


—12— 

3.  Wight  V.  Street  (9th  C.C.A.).  63  F.  2d  80. 

The  bankrupt  had  deeded  the  property  to  the  claim- 
ant prior  to  bankruptcy.  The  trustee  brought  a  petition 
in  bankruptcy  court  to  set  aside  the  transfer,  alleging 
ownership  in  the  bankrupt.  The  claimant  objected  to 
jurisdiction,  but  the  Referee  assumed  jurisdiction  and 
held  the  deed  was  fraudulent  in  that  the  transfer  was 
an  attempt  to  hinder  and  delay  creditors.  The  District 
Court  affirmed  but  the  Ninth  Circuit  Court  reversed, 
holding  the  Referee  erred  in  assuming  jurisdiction. 

4.  Kaplan  v.  Guttman,  217  F.  2d  481  (9th  C.C.A.). 

The  Bankruptcy  Court  had  assumed  jurisdiction  over 
a  controversy  involving  real  property.  In  reversing  the 
Referee,  the  late  Judge  James  Alger  Fee,  at  page  484, 
stated  the  law  as  follows : 

"Legal  title  was  in  the  Kaplan  Partnership.  Posses- 
sion follows  legal  ownership." 

5.  In  re  Minims  and  Parham,  193  Fed.  276. 

The  bankrupt,  prior  to  bankruptcy,  conveyed  by  deed 
certain  real  property  to  the  Respondent.  At  the  same 
time  the  Respondent  gave  an  option  to  the  bankrupt  to 
repurchase  the  land  under  certain  terms  and  conditions. 

It  was  further  provided  that  the  bankrupt  was  to  re- 
main in  possession  of  the  land — zvhich  he  did. 

Thereafter,  the  petition  in  bankruptcy  was  filed,  and 
the  Trustee  brought  proceedings  before  the  Referee  to 
sell  the  property,  free  of  liens,  alleging  that  the  docu- 
ments described  above  constituted  a  mortgage.  The  Re- 
spondent contested  the  summary  jurisdiction  of  the  bank- 
ruptcy court  fby  demurrer). 
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in denying  jurisdiction  the  Court  stated : 

"If  the  Trustee  is  not  in  actual  possession,  in  the 
legal  sense,  of  the  estate,  and  if  the  (Respondent) 
asserts  an  adverse  claim  to  the  ownership  of  the 
lands  and  its  possession  thereof  by  its  tenant,  and 
if  that  claim  is  not  merely  colorable,  but  is  one 
made  in  good  faith,  then,  under  authorities  (cit- 
ing), it  would  seem  to  be  clear  that  the  controversy 
in  respect  to  such  claim  is  one  which  should  not, 
and  indeed  cannot,  be  settled  in  a  summary  way 
in  this  proceeding.  On  the  contrary,  the  rights  of 
the  parties  must  be  settled  in  a  plenary  suit  ..." 
(Emphasis  added.) 

It  is,  of  course,  true  that  the  authorities  usually  look 
upon  possession  as  the  criterion  in  determining  sum- 
mary jurisdiction,  but,  as  indicated  by  the  authorities 
cited  above,  this  criterion  should  only  be  applicable  when 
dealing  with  personal  property  or  at  least  with  property 
that  is  susceptible  of  actual  possession. 

But  at  least  it  can  be  stated  that  actual  or  construc- 
tive possession  of  the  subject  property  by  the  Debtors 
is  an  absolute  necessity  for  summary  jurisdiction  in  the 
bankruptcy  court,  when  there  is  no  consent  by  an  ad- 
verse claimant  with  a  substantial  claim. 

The  property  involved  in  these  proceedings,  being 
uninhabited  and  unimproved,  is  not  susceptible  to  ac- 
tual physical  possession.  We  can,  therefore,  only  consider 
what  rights  to  possession  the  respective  parties  may 
have  had  and  what  acts  of  possession  were  legally  exer- 
cised. 

And  it  is  the  Debtors  who  have  the  burden  to  es- 
tablish this  possession  or  the  right  thereto.  (Maide  In- 
dustries V.  Girtstel,  232  F.  2d  at  p.  297). 
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And  this  burden  includes  the  task  of  overcoming  the 
presumption  that  possession  is  in  the  Petitioners : 

"In  every  action  for  the  recovery  of  real  proper- 
ty, or  the  possession  thereof,  the  person  establish- 
ing a  legal  title  to  the  property  is  presumed  to 
have  been  possessed  thereof  within  the  time  re- 
quired by  law,  and  the  occupation  of  the  property 
by  any  other  person  is  deemed  to  have  been  under 
and  in  subordination  to  the  legal  title,  unless  it  ap- 
pear that  the  property  has  been  held  and  possessed 
adversely  to  such  legal  title,  for  five  years  before 
the  commencement  of  the  action."  (Sec.  321,  Calif. 
Code  of  Civil  Procedure). 

A  careful  scrutiny  of  the  record  in  this  case  re- 
veals no  evidence  whatsoever  to  establish  possession,  or 
the  right  thereto  in  the  Debtors.  But  the  undisputed 
evidence  does  show  that  the  grantor  of  the  property, 
Curtis  W.  Reedy,  executed  a  document  wherein  he 
agreed  that  "upon  recordation  of  said  deed  through  said 
escrow,  possession  of  said  premises  will  be  surrendered 
to  said  grantee"  [Resp.  Ex.  2]  ;  and  further  that  the 
Debtor,  Franklin,  authorized  and  instructed  Reedy  to 
execute  this  document  [Rep.  Tr.  Vol.  IV.  p.  429,  lines 
13-22]. 

The  Referee  has  signed  Findings  of  Fact  to  the  ef- 
fect that  possession  of  the  subject  property  has  at  all 
times  remained  in  the  Debtors,  even  though  they  ne\'er 
at  any  time  held  record  title.  Such  a  finding  is  simply 
not  supported  by  the  evidence. 
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The  only  evidence  in  the  record  which  the  Debtors 
sought  to  rely  upon  was  certain  testimony  by  J.  J. 
Franklin  and  the  witness  Reedy  regarding : 

1.  Using  the  property  for  the  storage  of  trash  con- 
tainers. 

2.  Authorizing  the  removal  and  erection  of  certain 
signs  on  the  property. 

3.  Removing  trees  from  the  property. 

4.  Moving  dirt  on  the  property. 

5.  Paying  the  taxes  on  the  property. 

6.  Taking  prospective  lenders  over  the  property. 

A  careful  reading  of  the  testimony  in  this  regard, 
particularly  the  cross-examination  thereon,  reveals  that 
every  one  of  these  contentions  is  false  as  regards 
the  specific  property  and  period  of  time  involved.  The 
only  possible  exception  being  No.  6  above  which  is  of 
no  probative  value  whatsoever. 

With  regard  to  the  contentions  enumerated,  the 
Court's  attention  is  respectfully  invited  to  the  following 
portions  of  testimony,  bearing  in  mind  that  the  proper- 
ty was  deeded  to  Appellants  on  October  10,  1963,  and 
the  Chapter  XI  proceedings  were  filed  August  26, 
1964. 

1.  The  trash  containers  were  actually  on  an  ad- 
joining property  [Rep.  Tr.  Vol.  V,  pp.  559,  560; 
Vol.  VIII,  p.  981]. 

2.  The  Debtors  did  not,  after  the  deed  to  Appel- 
lants, assume  any  control  over  the  property  in 
regard  to  signs  [Rep.  Tr.  Vol.  IV,  p.  448;  Vol 
V,  p.  561]. 
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3.  Any  trees  removed  from  the  property  were  re- 
moved prior  to  the  deed  to  Appellants  or  were 
removed  by  the  city,  apparently  as  a  nuisance 
[Rep.  Tr.  Vol.  IV,  pp.  393,  394;  Vol.  VII,  p. 
808]. 

4.  Any  dirt  removal  from  the  property  was  done 
prior  to  the  deed  to  Appellants  or  was  later  re- 
quired but  not  done  by  the  Debtors  [Rep.  Tr. 
Vol.  IV,  p.  396;  Vol.  VII,  pp.  807,  808]. 

5.  The  Debtors  purported  payment  of  taxes  on  Jan- 
uary 22,  1964  was  by  a  check  which  was  not  hon- 
ored for  payment  [Rep.  Tr.  Vol.  VIII,  p.  899]. 

It  is  thus  apparent  that  there  is  not  one  iota  of  evi- 
dence in  these  proceedings  to  establish  any  sort  of  pos- 
session, constructive  or  otherwise,  in  the  Debtors  in 
spite  of  the  false  and  misleading  statements  by  counsel 
for  the  Debtors  in  his  opening  statement  [Rep.  Tr. 
Vol.  I,  p.  55,  line  10.  to  p.  57,  line  17]. 

But  it  is  also  apparent  that  in  actuality  the  Referee 
was  not  mislead  in  this  respect  in  spite  of  the  Findings 
of  Fact  he  signed. 

He  obviously  did  not  apply  the  question  of  possession 
in  deciding  the  issue  of  summary  jurisdiction.  After 
thirteen  days  of  taking  evidence  from  eighteen  wit- 
nesses and  the  admission  of  one  hundred  and  twenty- 
six  documents,  he  determined  that  he  had  jurisdiction 
on  the  theory  that 

"At  this  time  the  Court  finds  that  the  transac- 
tion was  nothing  more  than  a  security  transaction." 
[Rep.  Tr.  Vol.  XIV,  p.  1683.  lines  18.  19], 
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and  at  a  later  point,  the  Court  stated : 

".  .  .  we  could  not  conclude  otherwise  but  that  it 
was  an  unequivocal  intent  of  the  parties  on  both 
sides  that  this  was  to  be  a  security  transaction 
and  nothing  more."  [Rep.  Tr.  Vol.  XIV,  p.  1684, 
lines  19-22]. 

It  is  thus  evident  that  the  Court's  decision  as  to 
summary  jurisdiction  was  based  on  some  sort  of  equi- 
table ownership  in  the  Debtors,  and  that  the  respond- 
ents were  holding  the  property  "as  a  constructive  trust". 
This  is  reflected  in  the  transcript  at  pages  1693  and 
1694,  Vol.  XIV.  It  is  significant  that  nowhere  in  the 
Referee's  decision  from  the  Bench  is  there  even  a  hint 
that  he  was  concerned  with  possession  of  the  property, 
actual  or  otherwise,  and  when  Appellants'  attorney 
moved  the  Court  to  strike  all  evidence  not  concerning 
title  or  possession  of  the  property,  this  motion  was 
promptly  denied  [Rep.  Tr.  Vol.  XIII,  p.  1528]. 

The  Appellants,  however,  in  addition  to  the  presump- 
tion that  they  as  record  owners  are  in  possession  of 
the  property,  have  shown  that  they  made  payments  on 
the  trust  deed  encumbrance  on  the  property  [Rep.  Tr. 
Vol.  I,  p.  16],  authorized  use  of  the  property  by  others 
[Rep.  Tr.  Vol.  I,  pp.  16,  17],  and  attended  City  Coun- 
cil and  Planning  Commission  Hearings  concerning  the 
property  [Rep.  Tr.  Vol.  XII,  p.  1479]. 
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POINT  TWO. 

The  Bankruptcy  Court  Erred  in  Continuing  to  Re- 
strain the  Pending  State  Court  Action  Between 
the  Same  Parties. 

As  indicated  in  the  Statement  of  Facts  above,  the 
Debtors  first  initiated  an  action  in  the  state  court  to 
determine  title  to  the  subject  property.  A  Cross-Com- 
plaint was  filed  by  Appellants,  Pre-Trial  Proceedings 
were  held,  and  a  trial  date  set,  all  before  the  Debtors 
filed  their  Petition  with  the  Bankruptcy  Court. 

Section  314  of  the  Bankruptcy  Act  may  grant  to  the 
Referee  the  power  to  enjoin  or  stay  proceedings  pend- 
ing in  the  state  court,  but  this  is  not  to  say  the  Referee 
is  empowered  to  stay  the  proceedings  indefinitely  so 
that  he  may  seize  jurisdiction  over  the  litigation  pend- 
ing there. 

The  Referee's  power  in  this  regard  must  necessarily 
and  logically  be  limited  to  the  restraining  of  state  court 
actions  for  whatever  reasonable  period  of  time  may  be 
necessary  to  protect  the  Debtors'  assets. 

There  was  no  such  necessity  in  the  present  case 
whatsoever,  excepting  only  perhaps  to  permit  a  Re- 
ceiver to  substitute  into  the  State  Court  action  and  file 
whatever  additional  cause  of  action  he  might  deem  ap- 
propriate. 

Bankruptcy  Act,  Chap.  XI,  Sec.  314. 
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POINT  THREE. 

Even  if  the  Referee  Legally  Had  Power  to  Assume 
Jurisdiction,  He  Abused  His  Discretion  in  so 
Doing. 

Even  if  the  legal  requirements  are  present,  the  Bank- 
ruptcy Court  should  refuse  to  accept  summary  juris- 
diction when  there  is  a  more  proper  forum  for  trial. 

The  16  volumes  of  testimony  in  this  case,  if  nothing 
else,  prove  that  we  are  dealing  here  with  an  important 
problem  concerning  title  to  real  property  and  the  Cali- 
fornia Law  applicable  thereto.  We  are  not  dealing  with 
any  specific  problem  or  remedy  to  be  found  within  the 
Bankruptcy  Act,  but  with  a  matter  of  proper  concern 
to  the  California  Courts.  The  primary  factual  issue  to 
be  determined  in  this  controversy  is  the  intent  of  the 
parties  when  the  real  property  was  transferred,  and  it 
is  grossly  unfair  to  deprive  the  Petitioners  of  their 
right  to  have  this  issue  tried  before  a  jury,  if  they 
should  so  desire. 

As  to  courtroom  facilities,  it  is  not  necessary  to  go 
outside  the  record  to  point  out  that  the  trial  facilities 
in  this  case  did  not  even  include  a  blackboard  or  bul- 
letin board  on  which  the  property  involved  could  be  dis- 
played. A  great  deal  of  testimony  and  explanations 
were  necessary  to  keep  the  Court  acquainted  with  the 
boundaries,  etc.  of  the  property.  No  law  library  was 
available  to  the  Referee,  should  it  be  necessary,  and 
the  witness  stand  had  no  shelf  or  counter  for  use  by 
the  numerous  witnesses  in  examining  documents  when 
being  questioned.   Additionally,   there  was   not   even  a 


—20— 

clerk  available  to  mark,  log  and  control  the  129  docu- 
ments admitted  into  evidence  [Rep.  Tr.  Vol.  I,  p.  38; 
Vol.  XI,  p.  1397,  lines  10-12;  Vol.  XIV,  p.  1679,  line 
15,  top.  1680,  line  4]. 

The  extreme  difficulty  encountered  by  the  Referee 
in  keeping-  track  of  the  various  documents  and  the  pre- 
cise litigation  before  him  is  evidenced  by  the  fact  that 
on  at  least  one  occasion  he  believed  he  was  simultane- 
ously hearing  litigation  on  another  Order  to  Show 
Cause  which  happened  to  be  on  the  same  calendar 
throughout  this  trial.  To  save  a  lengthy  quotation,  the 
Court's  attention  is  respectfully  invited  to  the  discus- 
sion between  counsel  and  the  Referee  in  Volume  IV 
of  the  Reporter's  Transcript,  p.  409,  line  6,  to  p.  410, 
line  13,  and  again  at  page  411,  line  19,  to  p.  414,  line 
10. 

Appellants  are  naturally  reluctant  to  accuse  the  Ref- 
eree in  this  case  of  actual  abuse  of  his  powers.  How- 
ever, Appellants  strongly  believe  and  contend  that  the 
Federal  Courts  have  plainly  announced  their  policy  in 
this  regard.  The  following  summarized  cases  are  sub- 
mitted herewith  in  support  thereof : 

1.      Kaplan  V.  Gnttman  (cited  above). 

Judge  Fee's  statement  of  the  law  was  as  follows: 
"Even  where  the  United  States  Courts  have  com- 
plete jurisdiction,  by  comity  their  officers  frequent- 
ly refer  controversies  to  the  State  Courts,  which 
administer  local  law,  in  order  to  arrive  at  a  solu- 
tion most  compatible  with  the  mores  of  the  com- 
munity. This  was  not  done  here.  Although  it  might 
well  have  been,  no  question  of  abuse  of  discretion 
is  here  considered  .  .  .  (Emphasis  added.) 
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2.  Thompson  v.  Magnolia  Petroleum  Co.,  309  U.S. 
478  (1940). 

A  dispute  between  the  Trustee  for  the  bankrupt  rail- 
road and  Respondent  over  title  to  lands.  Trustee  held 
a  recorded  document  indicating  title  in  fee  and  also  had 
possession  of  the  land  by  virtue  of  its  tracks,  usage,  etc. 
Bankruptcy  Court  took  summary  jurisdiction.  The  Su- 
preme Court  said  summary  jurisdiction  could  lie,  but 
reversed  nevertheless : 

"A  Court  of  Bankruptcy  has  an  exclusive  and 
non-delegable  control  over  the  administration  of  an 
estate  in  its  possession.  But  the  proper  exercise  of 
that  control  may,  where  the  interests  of  the  estate 
and  the  parties  will  best  be  served,  lead  the  Bank- 
ruptcy Court  to  consent  to  submission  to  State 
Courts  of  particular  controversies  involving  un- 
settled questions  of  State  property  law  and  arising 
in  the  course  of  bankruptcy  administration  .  .  . 
(the)  decision  with  which  the  Federal  Court  of 
Bankruptcy  is  here  faced  calls  for  interpretation  of 
instruments  of  conveyance  in  accordance  with  Il- 
linois lazv."  (and  should  be  decided  by  Illinois 
Courts)  (Emphasis  added). 

3.  /;/  re  Graceland  (D.C.  So.  Dist.  of  Calif.,  Cen- 
tral Division),  7Z  Fed.  Supp.  158. 

Involved  a  cemetery  which  had  been  conveyed  by  the 
bankrupt  prior  to  bankruptcy — to  the  adverse  claimants. 
The  Referee  had  made  an  order  for  the  Trustee  to 
proceed  in  the  State  Court,  and  when  the  Trustee  never- 
theless thereafter  sought  to  obtain  summary  jurisdic- 
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tioii  in  the  bankruptcy  court,  the  District  Judge  stated 

the  law : 

"The  Referee  was  quite  right  in  his  views.  Since 
the  record  title  to  the  real  property  was  in  the  third 
parties  who  were  adverse  claimants,  the  matter 
was  one  for  the  determination  of  the  State  Court." 

4.  Jackson  V.  Sports  Company  of  Texas,  Inc.  (5th 
C.C.A.),278F.  2d716. 

The  bankrupt  corporation  had  owned  real  property 
improved  with  a  commercial  building.  Prior  to  bank- 
ruptcy, the  corporation  President  had  deeded  the  land 
to  himself.  TJie  bankrupt  corporation  continued  in  pos- 
session of  the  premises  up  to  and  including  the  date  of 
bankruptcy.  The  Trustee  brought  an  action  to  set  aside 
the  transfer  and  summary  jurisdiction  was  objected  to 
by  the  Respondent. 

The  Referee  assumed  jurisdiction  and  the  District 
Court  affirmed.  The  Circuit  Court  reversed,  using  the 
following  language  at  page  719 : 

"We  think  that  whether  the  deed  from  the  cor- 
poration to  appellant  was  fraudulent  and  void  under 
the  complicated  facts  in  the  record  should  be  deter- 
mined by  a  plenary  hearing  on  the  merits.  This 
holding  is  supported  by  the  authorities  cited  and 
several  cases  decided  by  this  court." 

5.  Martoff  v.  Elliott  (9th  C.C.A.),  326  F.  2d  205. 

The  bankrupt  and  his  spouse  held  property  as  joint 
tenants,  which  was  rented  and  occupied  by  third  par- 
ties. The  Trustee  brought  action  to  have  the  property 
declared  to  be  community.  The  spouse  objected  to  sum- 
mary jurisdiction  in  the  Bankruptcy  Court. 
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The  Referee  assumed  jurisdiction,  and  on  Review 
the  District  Court  affirmed.  On  appeal  the  Circuit 
Court  reversed  using-  the  following  language  at  page 
208: 

"She  (the  spouse)  is  entitled  to  have  the  question 
of  title  decided  in  a  plenary  suit  if  her  claim  is 
substantial  and  not  merely  colorable.  We  conclude 
that  she  is  entitled  to  a  plenary  suit.  Her  claim  has 
enough  substance  that  we  think  a  state  court  should 
make  the  determination  as  to  title."  (Emphasis 
added. ) 

6.      Palmer  v.  Travelers  Ins.  Co.,  319  F.  2d  p.  298. 

"The  mere  fact  that  the  bankruptcy  courts  do 
have  summary  jurisdiction  of  the  property  of  the 
bankrupt,  and  can  act  expeditiously  in  the  protec- 
tion of  bankrupts'  estates,  and  have  significant 
obligations  to  creditors'  and  to  bankrupts'  debtors 
to  avoid  costly  and  fruitless  litigation  which  might 
dissipate  the  bankrupts'  estate,  should  not  persuade 
them  to  accept  obligations  which  are  not,  in  any 
ultimate  sense,  their  business.  The  obligation  of 
the  bankruptcy  court  to  determine  controversies  in 
relation  to  the  estates  of  bankrupts  should  reach 
only  to  the  merits  of  controversies  between  adverse 
parties  properly  before  it,  and  to  matters  of  un- 
doubted jurisdiction.  It  should  not  extend  to  sub- 
stantial summary  determination  on  the  merits  of  a 
cause  which  should  actually  be  resolved  in  another 
forum  by  plenary  action."  (Emphasis  added.) 
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POINT  FOUR. 

Appellants'  Adverse  Claim  to  the  Property  Was 
Substantial  and  Not  Merely  Colorable. 

The  Referee  has  signed  Findings  of  Fact  to  the  ef- 
fect that  the  claims  of  Appellants  have  ''no  real  or  sub- 
stantial merit"  [Nos.  58,  59  and  60,  Clk.  Tr.  p.  89]. 
Although  it  does  not  appear  the  Referee  assumed  juris- 
diction on  this  basis,  it  is  anticipated  that  Appellees 
will  contend  that  such  a  finding  will  support  summary 
jurisdiction  in  the  bankruptcy  court. 

Appellants  do  not  deem  it  necessary  to  add  to  the 
length  of  this  brief  by  citing  authorities  on  this  point. 
Suffice  it  to  say  that  thirteen  days  of  trial  is  ample 
to  establish  that  a  substantial  question  of  fact  and  law 
existed. 

POINT  FIVE. 

Appellant  Is  Entitled  to  a  Decision  on  the  Merits. 

A.     The    Referee's    Decision    That    the    Deed    Was    a 
Mortgage  Is  Not  Supported  by  the  Evidence. 

For  authorities  in  this  regard,  we  must  necessarily 
look  to  California  law  and  the  most  recent  leading 
California  case  (very  similar  to  the  present  facts)  is 
Workman  Construction  Co.  z:  Weirick,  223  Cal.  App. 
2d  487.  At  page  492,  the  court  stated : 

"It  must  appear  to  the  Court  beyond  all  reasonable 
controversy  that  it  was  the  intention  of  not  only 
one  but  all  of  the  parties  that  the  deed  should  be 
a  mortgage." 

The  evidence  in  the  case  before  the  Court  does  not 
support  a  finding  to  this  effect. 
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It  displays  to  the  contrary  a  series  of  transactions 
whereby  the  Debtor  FrankHn  conveyed  or  offered  to 
convey  trust  deeds  to  Appellants  all  of  which  were  in 
default  or  promptly  went  into  default.  This  was  cul- 
minated by  the  so-called  Lot  8  apartment  house  fore- 
closure by  Appellants  which  g^ave  them  record  title 
thereto  in  fee.  The  evidence  is  undisputed  that  there- 
after Appellees  offered  Appellants  a  trust  deed  on  the 
property  involved  in  these  proceedings  in  exchange  for 
title  to  Lot  8  and  Appellants  flatly  refused  this  offer. 
The  result  of  these  negotiations  then  was  the  outright 
conveyance  of  the  subject  property  to  Appellants  in 
exchange  for  a  deed  to  the  Lot  8  property,  the  only 
other  condition  being  the  option  to  Appellees  to  re- 
purchase the  equity  in  the  subject  property. 

The  Appellants  then  had  refused  to  accept  any  fur- 
ther trust  deeds  from  Appellees.  Appellees  had,  accord- 
ing to  their  own  testimony,  knowingly  executed  docu- 
ments of  absolute  transfer  in  fee  to  Appellants  and 
with  the  further  knowledge  that  a  title  policy  was  being 
issued  thereon  based  upon  their  own  written  represen- 
tations that  it  was  not  a  security  transaction. 

In  the  Workman  case,  cited  above,  at  page  492,  the 
Court  further  points  up  the  law  that : 

"something  more  than  a  reservation  of  the  right 
to  repurchase,  or  a  covenant  to  reconvey,  must  be 
shown  in  order  to  convert  an  absolute  deed  into  a 
mortgage.  There  is  one  fact  which  is  indispensable 
for  this  purpose  ...  it  is  essential  that  there  be 
an  agreement,  either  express  or  implied,  on  the 
part  of  the  mortgagor,  or  someone  in  whose  behalf 
he  executes  the  mortgage,  to  pay  to  the  mortgagee 
a  sum  of  monev." 
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In  the  present  case,  the  Referee  has  evidently  deter- 
mined that  the  option  agreement  [Debt.  Ex.  33]  con- 
stituted a  promise  by  the  Debtors  to  pay  Appellants 
the  sum  of  $20,500.00.  Yet  nowhere  in  the  document 
or  in  the  record  is  there  even  a  suggestion  that  there 
was  a  promise  or  agreement  to  pay  such  a  sum. 

The  Referee  has  apparently  somehow  related  this 
sum  to  the  original  judgment  indebtedness  of  the  Debt- 
or Franklin  to  Appellants  in  the  sum  of  $19,461.81. 
But  the  simple  unquestioned  fact  remains  that  nowhere 
in  the  record  is  there  any  evidence  that  the  Debtors 
promised  to  pay  the  larger  sum  or  that  the  original 
judgment  had  by  some  legal  means  increased  to  an 
obligation  of  $20,500.00. 

To  the  contrary,  it  is  apparent  that  when  Appellants 
took  title  to  the  Lot  8  apartment  property  by  fore- 
closure, they  then  held  an  asset  sufficient  to  satisfy 
the  original  obHgation,  which  must  necessarily  terminate 
at  that  point. 

In  addition,  of  course,  there  is  to  be  considered  the 
fact  that  the  option  agreement  for  $20,500.00  did  not 
even  run  between  the  Debtors  and  Appellants.  It  was 
granted  by  Appellants  to  Curtis  W.  Reedy  who  had 
held  the  title  to  the  property  conveyed  to  Appellants. 
Certainly,  it  cannot  be  contended  that  this  somehow 
created  an  obligation  by  Rccdy  to  Appellants  in  this 
sum. 

B.     The  Option  Agreement  Was  Breached  and 
Not  Exercised  Properly. 

The  Referee  has  found  as  a  fact  and  as  a  Conclusion 
of  Law  that  the  Debtors  complied  with  the  terms  of  the 
option  agreement  and  it  was  fully  and  timely  performed. 
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"courts  are  strict  in  holding  an  optionee  to  exact 
compliance  with  the  terms  of  the  option". 

(Hayzvard  Linnbcr  &  Investment   Co.   v.   Con- 
struction Products,  117  Cal.  App.  2d  221). 

The  Referee  here  has  chosen  to  ignore  the  uncon- 
troverted  evidence  that  the  Debtors  or  optionee  did  not 
make  the  trust  deed  payments  and  did  not  pay  the 
taxes  when  due  as  the  option  specifically  provided  must 
be  done  [Rep.  Tr.  Vol.  VII,  p.  898,  line  2?>,  to  p.  899, 
line  11]. 

As  to  the  alleged  tender  by  Reedy  and/or  the  Debt- 
ors of  the  re-purchase  price  of  $20,500.00.  the  method 
thereof  was,  to  say  the  least,  highly  unusual.  The  al- 
leged tender  to  Appellant  Kapelus  was  not  by  the  op- 
tionee Reedy  or  even  by  the  Debtors  but  by  an  em- 
ployee of  the  R.  Ala  Escrow  Company  [Rep.  Tr.  Vol. 
X,  pp.  1214,  1215].  Furthermore,  the  funds  were  ad- 
mittedly trust  funds  held  by  the  escrow  company  [Rep. 
Tr.  Vol.  V,  p.  547,  Hne  13,  to  p.  548,  line  17]  ;  and 
the  said  escrow  company  thereafter  lost  its  license  after 
an  investigation  by  State  authorities  [Rep.  Tr.  Vol.  X, 
p.  1223,  lines  6-12]. 

It  is  difficult  to  conceive  that  a  tender  of  funds 
under  such  circumstances  can  be  interpreted  as  amount- 
ing to  "exact  compliance  with  the  terms  of  the  option". 

C.     Appellants  Were  Prevented  From  Submitting  Evidence 
on  the  Case  in  Chief. 

As  has  been  argued  previously,  the  Referee  erred  in 
his  method  of  determining  summary  jurisdiction  (Point 
One  A.  above).  This  error  was  prejudicial  to  Appel- 
lants in  that  they  were  thereby  effectually  prevented 
from  submitting  evidence  which  might  otherwise  have 
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swayed  the  Referee  as  a  trier  of  fact  of  the  main 
issues.  The  trial  proceedings  were  commenced  by  Appel- 
lants on  the  issue  of  jurisdiction.  They  submitted  evi- 
dence only  on  title  and  possession  at  which  point  they 
rested  [Rep.  Tr.  Vol.  I,  pp.  11-22],  under  the  belief 
that  these  were  the  only  pertinent  points  to  be  con- 
sidered on  this  limited  issue.  Thereafter  the  Debtors  took 
over  the  presentation  of  evidence  and  up  until  the  time 
the  Referee  made  his  decision  on  summary  jurisdiction, 
thirteen  trial  days  later,  all  of  the  evidence  was  sub- 
mitted by  the  Debtors  and  ostensibly  only  on  this  limited 
issue.  At  the  point  where  the  Debtors  had  rested  this 
issue  [Rep.  Tr.  Vol.  XII,  p.  1499],  the  Appellants' 
counsel  was  questioned  by  the  Referee  as  to  whether  he 
intended  to  submit  further  evidence.  But  it  was  im- 
possible for  Appellants'  counsel  to  learn  from  the  Ref- 
eree what  factual  issues  the  Referee  thought  needed  to 
be  determined  [Rep.  Tr.  Vol.  XII,  p.  1501,  line  4,  to  p. 
1503,  line  25]. 

It  is,  of  course,  true  that  ordinarily  the  Court  owes 
no  duty  to  advise  counsel  of  the  issues  or  evidence 
the  Court  believes  are  important  or  necessary  to  a  case. 
However,  Appellants  must  contend  that  under  the  cir- 
cumstances here  the  Referee  had  erred  in  his  interpre- 
tation of  the  law  regarding  the  issues  of  summar}'  jur- 
isdiction and  Appellants  were  unable  to  determine  in 
what  direction  the  Referee  had  departed. 

Hence,  the  important  question  before  the  Court  was 
at  that  time  submitted  on  only  oral  argument  at  the 
request  of  the  Court  [Rep.  Tr.  Vol.  XII.  p.  1504,  lines 
5-10],  and  decided  by  him  from  the  bech  ten  minutes 
after  the  close  of  argimient  [Vol.  XIV.  p.  1678]. 

The  Referee's  decision  at  this  point  on  summary  ju- 
risdiction was  obviously  based  solely  on  a  finding  that 
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the  deed  was  a  mortgage  [Rep.  Tr.  Vol.  XIV,  pp. 
1683-1694],  and  Appellants  learned  for  the  first  time 
what  factual  issues  the  Referee  had  been  seeking  to 
determine.  The  confused  status  of  the  case  at  this  point 
may  even  have  caused  the  Referee  to  believe  the  entire 
case  was  completed,  as  is  indicated  by  his  statement 
in  Vol.  XIV,  page  1680,  hnes  5-13  of  the  Reporter's 
Transcript. 

But  at  least  it  is  obvious  that  some  confusion  ex- 
isted in  that  at  this  point,  on  the  following  day,  the 
Appellants  were  requested  to  proceed  [Rep.  Tr.  Vol. 
XV.  p.  1712]  and  only  after  a  bit  of  discourse  were 
the  Debtors  per.suaded  to  put  on  whatever  further  evi- 
dence they  had  in  support  of  their  Application  [Rep. 
Tr.  Vol.  XV,  p.  1718]. 

Such  a  misunderstanding  is  not  surprising  inasmuch 
as  the  Referee  had  already  decided  the  main  issues  of 
the  case,  and  it  would  obviously  be  fruitless  for  Ap- 
pellants to  thereafter  present  evidence.  Certainly  we 
must  assume  that  a  Referee  is  as  human  as  any  other 
trier  of  fact  who  has  announced  his  decision  from  the 
bench.  It  is  naive  to  believe  that  the  Referee  might, 
after  still  more  days  of  trial,  "reverse  himself"  and 
thus  admit  that  all  of  the  trial  time  and  efforts  had 
been  expended  for  naught. 

Or  to  put  it  paradoxically,  the  Referee's  decision  for 
the  Debtors  on  the  main  issues  meant  to  him  that  he 
had  jurisdiction  to  hear  the  matter;  by  the  same  token, 
a  final  decision  for  Appellants  would  have  meant  that 
he  did  not  have  jurisdiction  to  hear  the  case  and  make 
such  a  decision. 

What  then  could  the  Appellants  possibly  have  hoped 
to  gain  by  going  forward  with  evidence  at  this  point? 
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POINT  SIX. 

On  Principles  of  Equity  the  Debtors  Are  Not 
Entitled  to  Relief  in  the  Bankruptcy  Court. 

In  examining  the  record  in  this  case,  it  is  easy  to 
conclude  that  the  Debtors  are  not  before  this  Court  be- 
cause of  a  concern  for  their  creditors,  unless  they  have 
had  a  sudden  change  of  heart.  They  have  admitted  a 
continuous  chain  of  constant  attempts  to  defraud  their 
creditors  by  concealing  their  assets  and  in  general  avoid- 
ing the  payment  of  their  obligations  except  when  ines- 
capably forced  to  do  so.  There  is  testimony  by  the 
Debtors  that,  not  only  did  they  conceal  all  of  their  real 
property  by  having  other  persons  take  title  thereto, 
they  even  banked  their  funds  under  someone  else's  name 
[Rep.  Tr.  Vol.  XI,  p.  1325].  The  principal  Debtor, 
Franklin,  has  been  forced  to  admit  that  his  true  name 
is  not  Franklin  [Rep.  Tr.  Vol.  IV,  p.  428],  that  he 
has  used  other  names  [Rep.  Tr.  Vol.  IV,  pp.  467,  468] 
and  that  he  is  a  convicted  felon  [Rep.  Tr.  Vol.  IV,  p. 
420]. 

Even  their  chief  witness,  Curtis  W.  Reedy,  has  ad- 
mitted that,  at  Franklin's  request,  he  has  obtained  funds 
by  falsely  claiming  the  Debtor's  property  as  his  own 
[Rep.  Tr.  Vol.  VIII,  pp.  938,  939],  and  that  the  same 
tactics  were  used  with  other  lending  institutions  [Rep. 
Tr.  Vol.  VIII,  pp.  948-949]. 

The  Debtors  have  dealt  in  fictitious  trust  deeds,  il- 
legally attempted  to  sub-divide  real  property,  and  left  a 
trail  of  unpaid  debts  and  foreclosed  trust  deeds  from 
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beginning  to  end.  Their  schedules  hst  27  recorded  Ab- 
stracts of  Judgment  and  a  total  of  $320,000.00  in  unpaid 
unsecured  creditors.  It  is  almost  inconceivable  that  they 
now  have  the  effrontery  to  come  before  a  Court  of 
Equity  and  pray  for  assistance. 

Dated  this  22nd  day  of  September.  1966. 

Respectfully  submitted, 

John  P.  Stodd, 

Attorney  for  Appellants. 


Certificate. 

I  certify  that,  in  connection  with  the  preparation  of 
this  brief,  I  have  examined  Rules  18  and  19  of  the 
United  States  Court  of  Appeals  for  the  Ninth  Circuit, 
and  that,  in  my  opinion,  the  foregoing  brief  is  in  full 
compliance  with  those  Rules. 

John  P.  Stodd 
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MARVIN  B.  KAPELUS  and  CRENSHAW  CARPET 
CENTER,  INC., 

Appellants, 
vs. 

A  JOINT  VENTURE  OR  COPARTNERSHIP  composed  of 
JOSEPH  J.  FRANKLIN,  also  known  as  J.  J.  FRANKLIN, 
LEATRICE  FRANKLIN  and  FLORENCE  FITZGERALD, 
also  known  as  FLORENCE  JANES,  as  Joint  Venturers  or 
Copartners,  and  JOSEPH  J.  FRANKLIN,  also  known  as  J.  J. 
FRANKLIN.  LEATRICE  FRANKLIN  and  FLORENCE 
FITZGERALD,  also  known  as  FLORENCE  JANES,  in- 
dividually. 

Appellees. 


BRIEF  OF  APPELLEES. 


Jurisdiction. 

This  is  an  appeal  from  an  order  of  the  district  court 
[CI.  Tr.  151]'  affirming  an  order  of  the  Referee  in 
Bankruptcy  [CI.  Tr.  145],  quieting  title  to  real  prop- 
erty in  Appellees.  The  court  has  jurisdiction  of  this  ap- 
peal under  Section  24a  of  the  Bankruptcy  Act,  11 
U.S.C.  Section  47a. 


^The  transcript  of  record  in  this  court  is  in  two  volumes.  The 
first  volume  is  the  clerk's  transcript  of  proceedings,  and  references 
to  it  are  cited  as  "CI.  Tr.".  The  second  volume  is  the  reporter's 
transcript,  consisting  of  sixteen  volumes,  and  references  to  it  are 
cited  as   "R.   Tr." 
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Statement  of  the  Case. 

These  proceedings  commenced  on  August  26,  1964, 
when  Appellees  filed  a  petition  for  arrangement  pur- 
suant to  Section  322  of  Chapter  XI  of  the  Bankruptcy 
Act  [CI.  Tr.  115].  Appellees  remained  in  possession  of 
their  assets  as  "debtors-in-possession"  under  Section 
342  of  the  Act  [CI.  Tr.  115],  and  a  committee  of  credi- 
tors was  appointed  to  advise  Appellees  in  managing  their 
affairs  [CI.  Tr.  165].  Appellees'  schedule  of  assets  and 
liabilities  listed  among  their  assets  a  5.84  acre  parcel  of 
unimproved  real  property  located  on  Katella  Avenue, 
Anaheim,  California  (hereafter  referred  to  as  the 
"Katella  property")  [CI.  Tr.  137].  Ownership  of  the 
west  one-half  of  this  property  is  the  subject  of  this  ap- 
peal. 

This  controversy  arose  because  Crenshaw  Carpet 
Center,  Inc.  and  its  attorney  Marvin  B.  Kapelus  trans- 
formed a  sale  of  carpeting  for  $7,874  [CI.  Tr.  90]  plus 
an  advancement  of  $3,317  [CI.  Tr.  95]  into  record  title 
to  116,160  square  feet  of  unimproved  property  [CI.  Tr. 
110]  having  a  net  value  to  Appellees  of  about  $380,- 
000.- 

The  relationship  between  Appellants  and  Appellees 
began  in  June,    1961.   The   Appellees,   as   family  joint 


-Appellees  were  the  owners  of  5.84  acres  on  Katella  Avenue, 
across  from  Disneyland  and  adjacent  to  tlie  Melodyland  Theatre 
[CI.  Tr.  99].  The  west  one-half  of  the  property  consisted  of  116. 
160  square  feet  fCl.  Tr.  110],  had  a  gross  value  of  $464,000  when 
valued  as  part  of  the  whole  5.84  acres  [CI.  Tr.  110],  was  subject 
to  a  first  deed  of  trust  securing  a  promissory  note  in  the  amount 
of  $84,609  [CI.  Tr.  100],  and  thus  had  an  equity  of  about 
$380,000.  The  east  one-half  of  the  property  consisted  of  119,613 
square  feet,  had  a  gross  value  of  $478,000  when  valued  as  part 
of  the  whole  5.84  acres,  and  was  subject  to  six  sej^arate  first 
deeds  of  trust  to  secure  six  notes  totalling  $156,000  [CI. 
Tr.     100]. 
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venturers,  were  constructing'  two  motels  in  Anaheim. 
California,  when  they  purchased  carpeting  for  one 
motel  from  Crenshaw  for  $7,784  [CI.  Tr.  90].  The 
carpeting  was  installed,  but  when  Appellees  were  unable 
to  meet  their  instalment  payments,  Kapelus.  in  June  of 
1962,  filed  suit  for  Crenshaw,  and  by  writ  of  attach- 
ment placed  a  keeper  in  each  motel  [CI.  Tr.  91].  To  se- 
cure removal  of  the  keeper,  the  Appellees,  while  not 
represented  by  counsel,  stipulated  to  entry  of  a  judg- 
ment of  $9,461  and  executed  a  promissory  note  for  that 
amount  secured  by  a  junior  deed  of  trust  covering  eight 
different  parcels  of  Appellees'  property  [CI.  Tr.  91-92]. 
Appellees  defaulted  on  that  note  [CI.  Tr.  92].  Crenshaw 
began  foreclosure  under  its  deed  of  trust  [CI.  Tr.  92] 
and  simultaneously  executed  upon  the  judgment  again 
by  placing  keepers  in  Appellees'  motels  during  the  1962 
Christmas  holidays  [CI.  Tr.  92-93]. 

Appellees  entered  into  an  agreement  to  secure  with- 
drawal of  the  keeper  and  to  forestall  foreclosure  under 
Crenshaw's  deed  of  trust.  For  this  concession,  Appel- 
lees agreed  to  obtain  and  assign  to  Crenshaw  an  exist- 
ing note  and  second  deed  of  trust  on  one  of  their  new 
apartment  houses  (Lot  8  of  Tract  3535).  In  return. 
Crenshaw,  through  Kapelus,  agreed  to  release  the  keeper 
and  reconvey  the  blanket  deed  of  trust  [CI.  Tr.  93-94]. 
Although  Appellees  had  reduced  their  indebtedness  to 
Crenshaw  to  $8,141.  the  note  which  was  assigned  to 
Crenshaw  was  in  the  face  amount  of  $9,000,  and  Cren- 
shaw granted  an  option  to  Appellees  to  repurchase  the 
note  for  its  face  value  [CI.  Tr.  93].  An  escrow  was 
opened  and  the  transaction  was  consummated  in  late 
January.  1963  [CI.  Tr.  94-95].  When  Kapelus  dis- 
covered that  Schmeier.  the  holder  of  that  deed  of  trust 


on  Lot  8.  had  filed  a  notice  of  default  in  October,  1962, 
he  instructed  the  trustee  to  proceed  to  foreclosure  sale 
under  the  Schmeier  default  notice  [CI.  Tr.  95-96]. 

Crenshaw's  legal  right  to  foreclose  on  Lot  8  was  the 
subject  of  a  bitter  dispute  with  Appellees  from  Jan- 
uary, 1963,  through  July,  1963.  The  trustee  under  the 
deed  of  trust  advised  Kapelus  that  a  vaHd  trustee's  sale 
could  not  be  conducted  under  the  Schmeier  notice  of  de- 
fault [CI.  Tr.  96].  Kapelus  disagreed,  and  over  Appel- 
lees' objections,  the  trustee  conducted  a  sale  on  July  31, 
1963  [CI.  Tr.  96].  Crenshaw  made  a  beneficial  bid  of 
$13,910  at  the  sale  (the  amount  represented  what  was 
due  under  the  note  plus  advances  of  $3,317  made  in  Jan- 
uary, 1963,  to  the  holder  of  the  first  deed  of  trust  on 
Lot  8)  [CI.  Tr.  96-97].  Appellees  disputed  the  validity 
of  the  trustee's  sale  and  instructed  their  attorney  to  file 
an  action  to  set  it  aside  [CI.  Tr.  98]. 

Between  July  31  and  August  15,  1963,  the  parties 
settled  the  dispute  over  title  to  Lot  8  by  agreeing  upon  a 
new  security  transaction.  Shortly  after  the  trustee's  sale 
of  Lot  8,  Appellees  suggested  that  Crenshaw  and  Ka- 
pelus reconvey  title  to  Lot  8  to  Appellees  in  exchange  for 
additional  security  for  the  judgment  debt  and  advances 

[CI.  Tr.  98-99].  Kapelus  and  Crenshaw  agreed  [CI.  Tr. 
99].  Under  the  new  security  arrangement.  Appellees 
agreed  to  execute  a  promissory  note  for  $15,000  payable 
in  30  days.  The  note  was  to  be  secured  by  a  deed  of  trust 
on  two  parcels :  Lot  8,  and  Appellees'  equity  of  about 
$380,000  in  the  west  one-half  of  the  Katella  property 

[CI.  Tr.  98-99].' 


^Although  Curtis  \\\  Reedy  was  the  record  owner  of  the  Ka- 
tella property,  he  held  title  only  for  the  purpose  of  ohtaining 
financing,  and  at  all  times  he  was  holding  the  property  for  Ap- 
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On  Angnst  26th  the  parties  opened  an  escrow  at 
United  Title  Guaranty  Comi^any,  at  Santa  Ana,  Califor- 
nia, to  effect  the  new  security  transaction  [CI.  Tr.  101]. 

As  soon  as  the  escrow  opened  Kapelus  demanded  an 
increase  in  the  indebtedness  to  be  shown.  Kapelus  in- 
structed the  escrow  officer  to  prepare  amendments  to 
the  escrow  instructions  raising  the  amount  of  the  note 
from  $15,000  to  $20,000,  changing  the  rate  of  interest 
on  the  note  from  8%  to  10%,  providing  for  an  A.T.A. 
policy  of  title  insurance,  providing  for  the  payment  to 
Crenshaw  of  the  August  rents  on  the  Lot  8  apartments 
[CI.  Tr.  102-103],  and  placing  the  burden  of  all  escrow 
costs  and  title  policy  fees  on  Appellees  [CI.  Tr.  104]. 
Appellees  reluctantly  complied  with  these  demands  [CI. 
Tr.  103-104]. 

Kapelus  next  insisted  that  the  form  of  the  transac- 
tion be  changed.  Instead  of  a  deed  of  trust  encumber- 
ing Lot  8  and  the  west  one-half  of  the  Katella  property, 
Kapelus  demanded  that  he  and  Crenshaw  be  vested  with 
fee  title  to  the  west  one-half  of  the  Katella  property  and 
they  would  give  Appellees  an  option  to  repurchase  the 
property  [CI.  Tr.  104-105]. 

Appellees  finally  agreed  to  the  new  security  transac- 
tion proposed  by  Kapelus  [CI.  Tr.  105,  107-109].  The 
debt  due  from  Appellees  to  Appellants  would  be  in- 
creased to  $20,500  payable  January  26,  1964  [CI.  Tr. 
108].  Appellees  would  give  Crenshaw  and  Kapelus  a 
deed  to  the  west  one-half  of  the  Katella  property  as  se- 
curity for  the  $20,500  debt  [CI.  Tr.  108],  but  Appellees 

pellees  and  acting  as  their  agent  [CI.  Tr.  100-104].  Crenshaw 
and  Kapelus  knew  this  [Q.  Tr.  101],  and  there  is  no  question 
but  that  Appellees  were  always  the  real  parties  in  interest.  On 
August  20,  1964,  Curtis  W.  Reedy  quitclaimed  his  record  interest 
in  the  property  to  Appellees  [CI.  Tr.  100]. 


were  to  remain  in  possession  [CI.  Tr.  109].  To  protect 
Appellees  against  a  possible  interim  conveyance  or  en- 
cumbrance by  Appellants,  Appellees  would  be  granted  an 
option  through  January  26.  1964,  to  repurchase  the 
property  for  the  amount  of  the  $20,500  debt,  and  the 
option  would  be  recorded  immediately  following  recorda- 
tion of  the  deed  [CI.  Tr.  109].  Appellees  were  to  pay 
the  August  rents  on  Lot  8  to  Appellants,  and  Appellees 
were  to  pay  all  costs  of  the  escrow  [CI.  Tr.  108-109]. 
And,  finally,  Crenshaw  would  reconvey  Lot  8  to  Appel- 
lees [CI.  Tr.  108]. 

The  parties  met  at  United  Title  Guaranty  Comi")any 
on  September  23,  1963,  to  consummate  the  transaction 
[CI.  Tr.  107].  The  title  company  had  previously  deter- 
mined on  September  17  that  the  transfer,  if  consum- 
mated, would  amount  to  nothing  more  than  a  "mort- 
gage" [0-41].^*  It  therefore  refused  to  issue  any  policy 
of  title  insurance  unless  the  parties  would  execute  a 
statement  to  and  "For  the  benefit  of  Western  Title  In- 
surance Company"  that  the  deed  to  the  west  one-half  of 
the  Katella  property  was  an  absolute  conveyance  and 
was  not  intended  as  a  mortgage  [CI.  Tr.  106-107].  All 
necessary  documents  were  executed  [CI.  Tr.  109],  in- 
cluding the  statement  demanded  by  the  title  company 
[CI.  Tr.  108]  ;  the  escrow  closed  and  the  deed  and  op- 
tion were  recorded  on  October  10,  1963  [CI.  Tr.  110]. 
Title  to  Lot  8  was  vested  in  Appellees :  title  to  the  west 
one-half  of  the  Katella  property  was  vested  of  record  in 
Crenshaw  and  Kapelus;  and  Appellees  remained  in 
actual  possession  of  the  west  one-half  of  the  Katella 
property  [CI.  Tr.  109]. 


^"D-...."   refers  to   .\ppellants"  exhiljits  admitted   into  evidence 

at   the   trial:    "R- "    refers   to   the   exhibits    of   Kapelus   and 

Crenshaw. 
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Prior  to  the  expiration  date  in  the  option,  January  26, 
1964.  Appellees  tendered  the  $20,500  option  price  to  Ap- 
pellants. On  December  31,  1963,  Appellees  telegraphed 
Kapelus  and  Crenshaw  that  they  were  ready  to  exer- 
cise the  option  [CI.  Tr.  111].  Kapelus  refused  to  take 
payment  through  any  escrow  but  insisted  upon  delivery 
of  the  $20,500  to  his  law  office  [CI.  Tr.  112].  Ap- 
pellees met  Kapelus  by  appointment  in  his  office  on 
January  21,  1964,  and  handed  him  a  certified  check  for 
$20,500  in  exchange  for  a  deed  to  the  west  one-half  of 
the  Katella  property  [CI.  Tr.  112].  Kapelus  instructed 
his  secretary  to  prepare  the  deed  and  asked  the  Appel- 
lees to  go  to  lunch  while  he  obtained  the  necessary  signa- 
tures on  the  deed  [CI.  Tr.  113].  Upon  their  return 
from  lunch,  Kapelus  advised  Appellees  he  would  not  de- 
liver the  deed  and  would  not  accept  the  certified  check 
[CI.  Tr.  49]. 

On  January  24,  1964,  Appellees  filed  an  action  in  the 
Superior  Court  of  the  State  of  California,  for  the 
County  of  Orange,  to  quiet  title  to  the  west  one-half  of 
the  Katella  property  [CI.  Tr.  114-115]  and  to  declare 
the  deed  to  Appellants  to  be  in  fact  a  mortgage  [CI. 
Tr.  44-45].  Appellees  filed  their  answer  [CI.  Tr.  62- 
70] ,  and  a  pre-trial  conference  order  was  entered  setting 
the  case  for  a  non-jury  trial  [CI.  Tr.  18].  After  the 
Chapter  XI  proceedings  were  filed.  Appellees,  as  statu- 
tory debtors-in-possession,  filed  an  application  in  the 
bankruptcy  court  to  quiet  title  to  the  west  one-half  of 
the  Katella  property  [CI.  Tr.  40].  The  application 
alleged  two  causes  of  action:  First,  to  declare  the  deed 
to  be  in  fact  a  mortgage;  and,  second,  to  avoid  the 
transfer  to  Appellants  as  a  fraudulent  conveyance  under 
Section  67d  of  the  Bankruptcy  Act  or  Section  3439.04 


of  the  Civil  Code  of  the  State  of  California  [CI.  Tr. 
41-42].  Appellants  objected  to  the  jurisdiction  of  the 
bankruptcy  court  and  answered  on  the  merits  [CI.  Tr. 
59]. 

The  Referee  in  Bankruptcy  overruled  Appellants'  ob- 
jection to  jurisdiction  and  after  further  trial  ruled  in 
favor  of  Appellees  on  the  merits  on  both  causes  of 
action.  The  Referee  found  that  Appellees  were  in  actual 
possession  of  the  west  one-half  of  the  Katella  property 
on  the  date  the  Chapter  XI  proceedings  were  filed  [CI. 
Tr.  109-114].  With  respect  to  the  first  cause  of  action, 
the  Referee  found  that  the  evidence  was  "unequivocal, 
clear  and  convincing"  that  the  deed  and  option  to  pur- 
chase "were  nothing  more  than  a  disguised  security 
transaction  and  a  mortgage"  [CI.  Tr.  116],  and,  fur- 
thermore, the  option  to  repurchase  was  properly  and 
timely  exercised  [CI.  Tr.  112-113,  116].  With  respect 
to  the  second  cause  of  action,  the  Referee  found  that 
the  deed,  if  not  a  mortgage,  was  not  supported  by  fair 
consideration,  rendered  Appellees  insolvent  [CI.  Tr. 
115],  and  was  therefore  voidable  as  a  fraudulent  trans- 
fer under  Section  67d(2)(a)  of  the  Bankruptcy  Act  and 
Section  3439.04  of  the  Civil  Code  of  the  State  of  Cali- 
fornia [CI.  Tr.  120].  Accordingly,  the  Referee  made 
his  findings  of  fact  and  conclusions  of  law  [CI.  Tr. 
89]  and  entered  his  order  quieting  title  in  Appellees 
and  granting  Appellants  a  lien  to  secure  the  debt  of 
$20,500  [CI.  Tr.  145-146].' 


^The  Referee's  original  order  [CI.  Tr.  121],  by  mistake,  fixed 
the  amount  of  Appellants'  debt  secured  by  the  lien  at  $12,- 
842.47.  This  order  was  corrected  by  a  nunc  pro  tunc  order 
entered  prior  to  the  affirmance  on  review  by  the  district  judge 
[CI.    Tr.    145]. 
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On  March  1.  1966,  the  district  court  determined  that 
the  Referee's  findings  of  fact  were  not  clearly  erroneous, 
his  conclusions  of  law  were  correct,  and  affirmed  the 
Referee's  order  and  denied  Appellants'  petition  for  re- 
view [CI.  Tr.  151-152]. 

SUMMARY  OF  ARGUMENT. 

On  the  merits,  Appellees  are  entitled  to  affirmance 
on  any  of  three  independent  legal  theories:  First,  Cali- 
fornia law  is  well-settled  that  a  deed  can  always  be 
proved  to  be  a  mortgage.  Here,  the  Referee  found  that 
evidence  "unequivocal,  clear  and  convincing"  that  the 
deed  from  Appellees  to  Appellants  was  in  fact  a  mort- 
gage. That  finding  is  not  clearly  erroneous.  It  is  sup- 
ported by  a  compelling  preponderance  of  the  evidence,  in- 
cluding the  fact  that,  while  Appellees'  equity  in  the  prop- 
erty was  $380,000,  the  alleged  "purchase"  price  was 
only  $20,500.  Appellants  opposed  this  overwhelming 
proof  with  only  the  deed,  a  written  statement  that  the 
deed  was  not  intended  to  be  a  mortgage,  and  the  testi- 
mony of  one  of  the  Appellants.  California  gives  the 
deed  and  estoppel  statement  no  legal  weight,  in  the  face 
of  substantial  evidence  to  the  contrary,  and  the  witness 
was  so  thoroughly  impeached  that  the  Referee  found 
Appellants'  claim  had  "no  real  or  substantial  merit". 
Second,  the  Referee's  finding  that  Appellees  complied 
with  the  terms  of  the  option  to  repurchase  was  not 
clearly  erroneous.  Third,  even  if  the  deed  was  absolute, 
it  was  voidable  under  the  Bankruptcy  Act  as  a  fraudu- 
lent transfer. 

Further,  it  is  clear  that  the  bankruptcy  court  had 
summary  jurisdiction  to  try  the  merits.  Summary  juris- 
diction extends  over  real  property  in  the  actual  possession 
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ot" a  debtor  at  the  time  of  the  filing  of  a  Chapter  XI 
petition.  The  Referee  found  that  Appellees  were  in 
actual  possession  of  the  west  one-half  of  the  Katella 
property  when  these  proceedings  were  instituted.  That 
finding  is  not  clearly  erroneous  but  is  supported  by 
numerous  acts  of  possession.  Moreover,  even  if  Appel- 
lants were  in  actual  possession  of  the  property,  they  were 
not  bona  fide  adverse  claimants  because  they  totally 
failed  to  demonstrate  any  arguable  factual  basis  for 
their  claim,  which  the  Referee  found  had  "no  real  or 
substantial  merit,  is  not  bona  fide,  and  there  can  be  no 
fair  doubt  or  any  reasonable  room  for  controversy  to 
the  contrary".  In  addition,  the  grant  of  jurisdiction  in 
Chapter  XI  proceedings  extends  to  any  property  owned 
by  the  debtor,  whether  or  not  he  is  in  possession. 

The  remainder  of  Appellants'  arguments  are  likewise 
without  merit.  Contrary  to  Appellants'  claims,  they  were 
given  ample  opportunity  to  produce  evidence  on  jurisdic- 
tion and  on  the  merits,  although  they  chose  not  to  do  so. 
Appellants'  argument  that  the  bankruptcy  court  should 
have  surrendered  its  jurisdiction  to  the  state  court 
ignores  the  plain  command  of  the  Supreme  Court  that 
abstention  is  called  for  only  when  state  law  is  unsettled. 
Here,  California  law  is  well-settled  that  a  deed  can 
always  be  proved  to  be  a  mortgage.  Finally,  the  relief 
sought  by  Appellees  is  not  barred  by  any  equitable 
principle  of  "unclean  hands".  Appellees  instituted  this 
action  as  debtors-in-possession  for  the  benefit  of  their 
creditors.  Moreover.  Appellants  cannot  demonstrate  that 
they  themselves  were  adversely  affected  by  Appellees' 
alleged  misconduct.  The  judgment  is  right  and  correct. 
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ARGUMENT. 
I. 

Appellees  Are  Entitled  to  Judgment  on  the  Merits. 

The  lower  court's  judgment  quieting  title  to  the  west 
one-half  of  the  Katella  property  is  supportable  on  three 
independent  legal  theories:  (1)  The  transaction  be- 
tween the  parties  was  nothing  more  than  a  disguised 
security  transaction  and  the  deed  was  in  fact  a  mort- 
gage; (2)  The  option  to  repurchase  was  timely  and 
properly  exercised;  and  (3)  the  transaction,  if  a  con- 
veyance, was  a  voidable  fraudulent  transfer  under  the 
Bankruptcy  Act  and  California  law.  The  Referee  in 
Bankruptcy  made  findings  of  fact  which  support  judg- 
ment for  Appellees  on  each  theory.  Those  findings  are 
not  clearly  erroneous"  and  the  judgment  is  correct. 

A.     The  Referee's  Finding  of  Fact  That  the  Deed  Was  in 
Fact  a  Mortgage  Is  Not  Clearly  Erroneous. 

One  of  the  bases  for  the  lower  court's  judgment 
quieting  title  to  the  subject  property  in  Appellees  was 
the  Referee's  finding  that  it  was  the  mutual  intention 
of  the  parties  that  the  deed  was  in  fact  a  mortgage 
[CI.  Tr.  119].    The  Referee  found  [CI.  Tr.  116]  : 

"The  evidence  is  unequivocal,  clear  and  convinc- 
ing that  it  was  the  mutual  intention  of  all  parties 
that  the  instrument  in  the  form  of  a  deed,  dated 
Se])tember  23,  1963,  purporting  to  convey  to 
[Appellants]  the  west  one-half  of  the  Katella  prop- 


"Ap])ellants  urge  an  erroneous  standard  for  appellate  review  of 
the  Referee's  finding's  of  fact.  Appellants  argue  that  they  are 
entitled  to  judgment  on  the  merits  because  the  Referee's  decision 
"is  not  supported  by  the  evidence"  (App.  Op.  Br.  p.  24). 
But  this  court  cannot  reverse  the  Referee's  findings  unless  they 
are  "clearly  erroneous."  General  Order  in  Bankruptcy  No.  47; 
Fed.  R.  Civ.  P.  52(a). 
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erty  and  the  option  instrument  were  nothing-  more 
than  a  disguised  security  transaction  and  a  mort- 
gage." 

The  law  in  California  is  firmly  settled  that  a  deed, 
absolute  on  its  face,  can  always  be  proved  to  be  a  mort- 
gage in  fact.  Section  2925  of  the  California  Civil  Code 
provides  in  part : 

"The  fact  that  a  transfer  was  made  subject  to  de- 
feasance on  a  condition,  may,  for  the  purpose  of 
showing  such  transfer  to  be  a  mortgage,  be  proved 
.  .  .  though  the  fact  does  not  appear  by  the  terms 
of  the  instrument." 

And  if  the  deed  is  transferred  ".  .  .  as  a  security  for  the 
performance  of  another  act,  [it]  is  to  be  deemed  a 
mortgage,  .  .  ."  Cal.  Civ.  Code  §2924. 

No  matter  what  form  the  transaction  takes,  the  Cali- 
fornia courts  will  pierce  the  form  of  the  documents  to 
determine  the  true  intention  of  the  parties.  Beeler  v. 
American  Trust  Co.,  24  Cal.  2d  1,  147  P.  2d  583 
(1944).  Tn  Beeler  the  court  clearly  stated  the  rule  (24 
Cal.  2d  at  21.  147  P.  2d  at  594): 

"In  Vance  v.  Anderson,  113  Cal.  532,  538  [45  P. 
816]  this  court  set  forth  the  basic  doctrine  as  fol- 
lows :  'A  deed  absolute  on  its  face  may  be  shown, 
by  parol,  to  be  intended  as  a  mortgage.  It  may  be 
stated,  as  a  general  proposition,  that  in  this  state, 
at  least,  every  conveyance  of  real  property  made  as 
security  for  the  performance  of  an  obligation  is.  in 
equity,  a  mortgage,  irrespective  of  the  form  in 
which  it  is  made.  Equity  looks  beyond  the  mere 
form  in  which  the  transaction  is  clothed,  and  shapes 
its  relief  in  such  a  wav  as  to  carrv  out  the  true  in- 
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tention  of  the  parties  to  the  agreement,  .  .  .  .'To  in- 
sist on  what  was  really  a  mortgage,  as  a  sale,  is  in 
equity  a  fraud  which  cannot  be  successfully  prac- 
ticed under  the  shelter  of  any  written  papers,  how- 
ever precise  and  complete  they  may  appear  to  be.' " 

Whether  a  deed  was  given  only  for  security  must  be  de- 
termined from  the  intention  of  the  parties  by  looking 
into  all  of  the  facts  and  circumstances  of  the  transac- 
tion, Beeler  v.  American  Trust  Co.,  supra,  and  this  de- 
termination is  for  the  trial  court. ^  Greene  v.  Colburn, 
160  Cal.  App.  2d  355,  325  P.  2d  148  (1958). 

The  Referee's  finding  that  the  deed  was  in  fact  a 
mortgage  cannot  be  set  aside  unless  it  is  "clearly  er- 
roneous." General  Order  in  Bankruptcy  No.  47;  Fed. 
R.  Civ.  P.  52(a).  An  appellate  court  will  not  reverse 
a  finding  of  fact  unless  "the  reviewing  court  on  the 
entire  evidence  is  left  with  the  definite  and  firm  con- 
viction that  a  mistake  has  been  committed.'!  United 
States  V.  U.S.  Gypsum  Co.,  333  U.S.  364,  395,  68  S. 
Ct.  525,  542  (1948).  And  in  reviewing  findings  of 
fact,  the  appellate  courts  are  instructed  that  "due  regard 


"Appellants'  reliance  upon  Jrorknwn  Consfr.  Co.  v.  Wcirick. 
223  Cal.  App.  2d  487.  36  Cal.  Rptr.  17  (1963)  is  misplaced. 
In  IVorkmon  the  appellate  court  simplv  affirmed  the  trial  court's 
finding  that  the  deed  was  not  a  mortgage  because  the  evidence 
was  conflicting  and  could  not  be  reevaluated  by  the  reviewing 
court.  Appellants'  assertion  that  the  facts  in  Workman  are  "very 
similar  to  the  present  facts"  is  misleading.  Among  other  things 
the  court  in  Workmon  pointed  out  that  one  of  the  parties  who 
sought  to  declare  the  deed  a  mortgage  was  an  attorney  highly  ex- 
perienced in  real  estate  transactions,  while  the  holder  of  the  deed 
had  not  been  represented  by  counsel.  The  court  further  pointed 
out  that  there  was  no  real  evidence  of  a  subsisting  debt  and  that 
there  was  a  private  written  agreement  among  the  plaintiffs  that 
negated  a  mortgage.  As  the  court  pointed  out.  each  case  must 
be  judged  on  its  own  facts  because  "each  turns  upon  the  parol 
evidence  peculiar  to  the  particular  case."  Workman  Coustr.  Co. 
V.  Wcirick,  supra,  223  Cal.  App.  2d  at  491,  36  Cal.  Rptr.  at  20. 
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shall  be  given  to  the  opportunity  of  the  trial  court  to 
judge  of  the  credibility  of  witnesses."  Fed.  R.  Civ.  P. 
52(a).  Accordingly,  when  a  finding  of  fact  "is  based 
upon  conflicting  evidence,  or  where  the  credibility  of 
witnesses  is  a  factor,  a  district  court  and,  on  appeal,  a 
court  of  appeals  will  seldom  hold  such  a  finding  clearly 
erroneous."  Costdlo  v.  Fazio,  256  F.  2d  903,  908  (9th 
Cir.  1958).  Accord:  Olympic  Finance  Co.  v.  Thyref, 
337  F.  2d  62  (9th  Cir.  1964) ;  Hoppe  v.  Rittenhouse, 
279  F.  2d  3  (9th  Cir.  1960)  ;  Grace  Bros.,  Inc.  v.  Com- 
missioner of  Internal  Revenue,  \73  F.  2d  170,  174  (9th 
Cir.  1949).  See  5  Moore,  Federal  Practice,  1I52.03[1], 
p.  2615  (2d  Ed.  1953). 

A  brief  review  of  the  evidence  clearly  demonstrates 
that  the  Referee's  finding  that  the  deed  and  option  to 
repurchase  constituted  a  disguised  security  transaction 
is  not  clearly  erroneous,  but,  on  the  contrary,  is  sup- 
ported by  "unequivocal,  clear  and  convincing"  evidence 
[CI.  Tr.   116]. 

From  July  31,  1963  (the  date  of  the  foreclosure  sale 
of  the  Lot  8  apartment  house)  [CI.  Tr.  98]  to  Septem- 
ber 12,  1963,  the  parties  were  negotiating  a  security 
transaction.  As  early  as  August  15th  Kapelus  had 
agreed  to  have  Crenshaw  reconvey  Lot  8  in  exchange 
for  a  deed  of  trust  covering  both  Lot  8  and  the  west 
one-half  of  the  Katella  property  [CI.  Tr.  98]  to  secure 
the  debt  of  $15,000.  In  fact,  Kapelus  prepared  the 
quitclaim  deed  to  Lot  8  on  August  15th  and  had  it 
acknowledged  by  Crenshaw  on  that  day  [CI.  Tr.  101]. 
On  August  26,  1963,  when  escrow  No.  6363-RB  was 
opened  at  United  Title  Guaranty  Company,  escrow  in- 
structions were  prepared  [D-34]  calling  for  a  note 
of  $15,000  at  8%  interest  secured  by  a  deed  of  trust  on 
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the  west  one-half  of  the  Katella  property  and  Lot  8, 
and  for  the  reconveyance  of  Lot  8  to  Appellees  [CI. 
Tr.  101,  D-34].  Appellees  executed  the  note  for  $15,- 
000  [CI.  Tr.  102,  D-32],  signed  the  escrow  instruc- 
tions [D-34],  and  executed  the  deed  of  trust  on  Lot  8 
and  the  west  one-half  of  the  Katella  property  [CI.  Tr. 
102]. « 

After  receiving  his  copies  of  the  escrow  instructions 
on  August  27,  1963  [CI.  Tr.  102],  Kapelus  instructed 
the  escrow  officer  to  draw  a  series  of  amendments  to 
the  escrow  instructions.  Kapelus  demanded  that  the 
note  be  raised  from  $15,000  to  $20,500,  that  it  bear  in- 
terest at  10%  rather  than  8%,  that  Appellees  obtain  a 
policy  of  title  insurance  for  $20,500,  that  Appellees  pay 
the  August  rents  on  Lot  8  through  escrow  [CI.  Tr. 
102],  and  that  Appellees  pay  all  escrow  and  title  insur- 
ance costs  [CI.  Tr.  104].  Those  amendments  were 
drawn  [CI.  Tr.  104,  D-92,  D-89]  and  Appellees  exe- 
cuted the  necessary  documents  [CI.  Tr.  103-104]. 

There  can  be  no  question  but  that  this  escrow  was  a 
loan  transaction.  If  it  had  been  consummated  there 
would  be  no  controversy  before  this  court. 

But  then  Kapelus  insisted  that  the  form  of  the  se- 
curity transaction  be  changed  to  eliminate  the  possibil- 
ity of  the  kind  of  foreclosure  problem  he  had  with  Lot 
8.  Kapelus  wanted  none  of  the  time,  trouble  or  expense 
associated  with  another  foreclosure  proceeding  [R.  Tr. 
1349].    His  motivations  were  typical.^ 


^Although  the  documents  were  actually  signed  by  Reedy,  he 
was  merely  acting  as  Appellees'  agent   [CI.  Tr.   104]. 

»See  In  re  716  Third  Avenue  Holding  Corp..  340  F.  2d  42, 
47  (2d  Cir.  1964)  where  the  court  stated: 

"There  are  strong  motivations  which  induce  parties  to  re- 
sort to  a  subterfuge  of  clothing  a  mortgage  in  the  guise  of 
(This  footnote  is  continued  on  the  next  page) 
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As  a  result  of  Kapelus"  demands,  a  new  escrow  ( No. 
5980-RB).  which  superseded  the  previous  loan  escrow 
(No.  6363-RB),  was  opened  at  United  Title  Guaranty 
Company  to  effect  the  new  agreement  [CI.  Tr.  106]. 
The  terms  of  the  new  escrow  were  strikingly  similar  to 
the  loan  escrow:  Appellees  would  get  title  to  Lot  8; 
Kapelus  and  Crenshaw  would  get  title  to  the  west  one- 
half  of  Katella  to  secure  an  indebtedness  of  $20,500; 
Appellees  would  pay  Crenshaw  the  August  rents  on 
Lot  8;  and  Appellees  would  pay  all  escrow  costs  and 
title  insurance  fees  [CI.  Tr.  107-109]. 

The  intention  of  the  parties  that  the  deed  was  to  be 
security  for  the  $20,500  debt  was  corroborated  by  a 
compelling  preponderance  of  evidence.  The  debt  was 
not  satisfied,  was  outstanding  when  the  deed  was  given 
to  Kapelus  and  Crenshaw,  and  is  still  outstanding  [CI. 
Tr.  109].^"  There  had  been  a  history  of  Appellees' 
giving  Crenshaw  deeds  of  trust  as  security  for  the 
debt:  First  a  blanket  deed  of  trust  [CI.  Tr.  94],  then 
a  deed  of  trust  on  Lot  8,  and  then  a  deed  of  trust  on 
Lot  8  and  the  west  one-half  of  the  Katella  property. 
And  the  option  to  repurchase  is  probative  of  a  security 
transaction,  particularly  when  Appellees  had  to  exer- 

an  outright  conveyance.     The  lender  seeks  thereby  to  avoid 
the  time  and  expense  of  foreclosure  proceedings  and  the  pos- 
sible loss  of  a  substantial  profit  while  his  acquisition  of  title 
is  delayed  by  a  redemption  period  fixed  bv  a  court  and  if  a 
borrower  is  in  desperate  financial  circumstances,  he  will  of 
necessity  accede  to  the  lender's  demand ;  .  .  ."' 
^**Kapelus     unsuccessfully     attempted     to     establish     at     trial 
that  the  debt  had  been  satisfied.     He  testified  that  he  prepared 
an  assignment  of  the  judgment    [R.  Tr.  997]    and  mailed  it  to 
Albert  Barnett  for  signature  and  then  mailed  it  to  Appellees  on 
December  6,  1963   [R.  Tr.  998].     Appellees  did  not  receive  the 
assignment  of  judgment,  and  although  Albert  Barnett,  president 
of  Crenshaw,  testified  at  the   trial    [R.   Tr.    1425],   he   did   not 
testify  that  he  ever  saw  or  signed  the  assignment.     Moreover,  no 
such   assignment   was   ever   filed    in   the    Superior   Court   action 
[R.   Tr.    1001]. 
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cise  the  option  within  the  equivalent  time  it  took  to 
foreclose  under  a  deed  of  trust.  Appellees  paid  all  es- 
crow costs  and  title  insurance  fees  on  Lot  8  and  the 
west  one-half  of  the  Katella  property,  although  it  was 
the  custom  in  Southern  California  in  escrows  involv- 
ing straight  trades  of  property  to  divide  those  costs 
[CI.  Tr.  110].  See,  Workman  Constr.  Co.  v.  Weirick, 
223  Cal.  App.  2d  487,  36  Cal.  Rptr.  17  (1963). 

One  of  the  most  important  earmarks  of  a  security 
transaction  is  a  great  inequality  between  the  value  of 
the  property  conveyed  and  the  alleged  "price"  paid  for 
it.  Beeler  v.  American  Trust  Co.,  24  Cal.  2d  1,  17,  147 
P.  2d  583,  595  (1944);  Orlando  v.  Berns,  154  Cal. 
App.  2d  753.  756,  316  P.  2d  705,  707  (1957).  Great 
weight  is  placed  on  such  disparity  because  an  owner  is 
not  likely  to  sell  his  property  for  a  price  substantially 
below  its  market  value.  As  the  court  stated  in  hi  re 
716  Third  Avenue  Holding  Corp.,  340  F.  2d  42,  46 
(2d  Cir.  1964) : 

"The  importance  of  value  in  this  case  is  obvious. 
If  there  was  credible  evidence  that  the  leasehold  at 
the  time  of  the  assignment  had  a  fair  market  value 
of  $60,000  or  anything  in  the  range  of  two  or  three 
times  the  sum  received  by  the  assignor,  it  is  highly 
unlikely  that  the  conveyance  was  understood  or  in- 
tended by  the  parties  to  be  an  outright  sale." 

In  716  Third  Avenue  Holding  Corp.,  supra,  property 
worth  $60,000  was  conveyed  for  a  consideration  of 
$22,000;  in  Beeler,  supra,  property  worth  $135,000  was 
conveyed  for  a  consideration  of  $75,000.  In  the  present 
case  property  with  an  equity  of  about  $380,000  was 
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transferred  of   record   for  a  consideration  of   $20,500 
[CI.  Tr.    110]." 

Appellees'  overwhelming  case  establishing  that  the 
deed  was  a  mortgage  was  opposed  only  by  the  deed 
[R-1],  the  estoppel  statement  [R-2],  and  the  testimony 
of  attorney  Marvin  B.  Kapelus. 

A  deed  may  always  be  proved  to  be  in  fact  a  mort- 
gage and  an  estoppel  statement  has  no  better  standing. 
In  Beeler  v.  American  Trust  Co.,  24  Cal.  2d  1,  15,  147 
P.  2d  583,  591  (1944),  a  strikingly  similar  circum- 
stance occurred.  There  the  bank  forwarded  to  plaintiff 
for  his  execution  a  deed  of  conveyance,  bill  of  sale, 
and  a  lease  and  option  agreement.  Along  with  these 
papers  the  bank  also  sent  to  the  plaintiff  for  signature 
an  affidavit  "made  particularly  for  the  benefit  of  the 
(title  company)"  certifying  the  nature  of  the  transac- 
tion as  an  absolute  conveyance.  The  title  company  de- 
manded the  affidavit  before  it  would  issue  a  title  policy. 
In  disposing  of  that  affidavit,  the  court  in  Beeler  said 
(24  Cal.  2d  at  22-23,  147  P.  2d  at  595) : 

"If  by  a  separate  writing  the  parties  expressly 
agree,  at  the  same  time  an  absolute  deed  is  exe- 
cuted, that  it  is  what  it  purports  to  be,  that  is,  an 
absolute  sale,  that  would  be  no  more  than  what  the 
deed  itself  says.  Therefore,  if  they  could  thus 
avoid  its  real  effect  as  a  mortgage,  the  true  nature 
of  such  a  transaction  could  never  be  shown,  and 
the  policy  of  the  law  never  to  permit  a  security  to 
be  converted  by  aiiy  contemporaneous  agreement 
into  a  sale  could  be  constantlv  evaded." 


'See  footnote  2,  supra. 
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The  estoppel  statement  Appellants  rely  upon  was  pre- 
pared by  officers  of  the  title  company  for  their  own 
benefit^^'  [R-2;  R.  Tr.  1159-1161;  CI.  Tr.  106]  and 
they  wrote  Kapelus  that  unless  it  was  signed  ".  .  .  this 
would  have  to  be  treated  as  a  deed  in  lieu  of  a  mort- 
gage and  would  not  be  insurable  .  .  ."  (Emphasis  sup- 
plied) [D-41;R.  Tr.  1161-1162]. 

The  Witness  Kapelus. 

The  only  testimony  Appellants  offered  was  that  of 
the  interested  party,  Kapelus.  Only  his  testimony  was 
offered  to  support  Appellants'  contentions  that  the  deed 
was  not  a  mortgage  and  that  the  option  was  not  prop- 
erly exercised. 

It  can  be  stated  without  any  qualification  whatsoever 
that  there  is  no  record  in  any  civil  litigation  where  a 
single  witness  was  more  thoroughly  impeached  than  was 
Kapelus.  Although  he  is  a  member  of  the  California  Bar, 
Kapelus'  testimony  was  incredibly  replete  with  contra- 
dictions, inconsistencies,  evasive  voluntary  statements, 
faulty  recollections,  inherently  improbable  assertions, 
extravagant  claims,  and  downright  misstatements  of 
fact.  He  was  repeatedly  contradicted  by  documentary 
evidence  of  the  highest  probative  value  and  by  numer- 
ous independent  witnesses. 


^-Appellants  imply  the  statement  was  executed  for  their  benefit 
(App.  Op.  Br.  pp.  5,  25).  But  the  statement,  by  its  own 
terms,  was  "For  the  benefit  of  Western  Title  Insurance  Com- 
pany"    [R-2]. 
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Detailed  record  references  to  Kapelus'  testimony  are 
set  forth  in  the  Appendix  to  Appellees'  brief.  There 
the  most  glaring  examples  of  his  impeachment  are  col- 
lected. 

When  it  developed  that  Kapelus'  involvement  in  loan 
escrow  No.  6363-RB  was  highly  significant  evidence  of 
a  security  transaction,  Kapelus  denied  [R.  Tr.  1044- 
1046]  any  knowledge  of  or  participation  in  that  escrow 
(Appendix  A).  Kapelus  claimed  [R.  Tr.  1044]  that 
there  never  was  any  agreement  for  a  note  and  deed  of 
trust  transaction;  that  he  did  not  give  any  instructions 
to  the  escrow  officer  concerning  that  escrow  [R.  Tr. 
1001-1002]  ;  that  when  he  received  the  August  26,  1963 
escrow  instructions  from  the  escrow  officer  he  threw 
them  in  the  "waste  paper  basket"  [R.  Tr.  780,  1002]  ; 
and  he  denied  signing  any  documents  in  connection  with 
that  loan  escrow  [R.  Tr.  1046].  Kapelus  was  im- 
peached by  proof  of  his  signature  to  the  cancellation 
instructions  [D-37;  R.  Tr.  1046]. 

The  most  damaging  impeachment  evidence  of  all  was 
the  memorandum  in  Kapelus'  own  handwriting  found 
with  the  loan  escrow  papers  [D-87]  (Appendix  A). 
Three  of  the  amendments  to  the  loan  transaction, 
which  Kapelus  denied  giving  instructions  about,  were 
the  raising  of  the  interest  from  S%  to  10%,  the  re- 
quirement of  an  A.T.A.  extended  coverage  policy,  and 
the  payment  of  the  August  apartment  rents  on  Lot  8 
through  escrow.  The  Kapelus  memorandum  [D-87] 
contains  three  notations  of  significance: 
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tnwt  tbt  Jetk  of 


^-'m^    MARVIN  B.  mmi^ 


/^^ 


>^^^^A_/^ 


^7^  ^'^^ 


LAVi  OFP^ICES 

MARVIN  B.  KAPELUS 

LOS  AN6ELES  «i,  CAUf. 


8271  MELROSE  AVE. 


OLymoIe  i-SIM 


Each  of  these  terms  was  embodied  in  amendments  to  the 
loan  escrow.  Yet  Kapelus  denied  any  recollection  of 
making  those  notes  [R.  Tr.  1056],  and  he  did  not  know 
how  the  memorandum  got  into  the  files  of  the  escrow 
officer  "unless  it  fell  out  of  another  file  and  out  of 
my  briefcase"  [R.  Tr.  1056].  Moreover,  Kapelus  tes- 
tified the  memorandum  could  have  related  to  "any  one 
of  a  dozen  things  I  have  handled"  [R.  Tr.  1057],  even 
though  the  escrow  officer  testified  that  he,  Broussard. 
wrote  the  figures  "60,772.90.  20,500.00  and  81,272.90" 
on  the  memorandum  [R.  Tr.  1128]. 
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Kapelus  denied  that  he  prepared  the  quitclaim  deed 
to  Lot  8.  He  was  promptly  impeached  by  his  own  sec- 
retary and  by  his  own  client  [R.  Tr.  1191,  1436]  f  Ap- 
pendix B). 

It  quickly  became  apparent  that  Kapelus'  trial  testi- 
mony was  in  direct  conflict  with  his  deposition  testi- 
mony. When  he  became  aware  of  this,  Kapelus  first 
insisted  his  deposition  was  incorrectly  transcribed  [R. 
Tr.  1091,  681].  When  the  deposition  reporter  was  pro- 
duced as  a  witness,  Kapelus  remembered  he  had  made 
corrections  in  the  original  of  his  deposition.  But  when 
the  original  of  his  deposition  was  finally  produced,  and 
it  contained  no  corrections,  Kapelus  then  remembered 
that  the  corrections  had  been  made  in  a  copy  [R.  Tr. 
1037,  1039].  The  copy,  with  minor  changes,  was 
finally  produced  [D-78].  Kapelus,  near  the  close  of  trial, 
found  it  at  the  home  of  his  client  [R.  Tr.  1037]  (Ap- 
pendix C). 

Kapelus  testified  he  did  not  receive  Appellees'  tele- 
gram of  December  31,  1963  [R.  Tr.  372.  373],  then 
admitted  he  did  receive  it  [R.  Tr.  584,  585]  ;  and. 
when  asked  to  produce  the  original,  he  claimed  he  had 
surrendered  it  at  his  deposition  hearing  [R.  Tr.  585]. 
He  was  promptly  impeached  by  the  deposition  reporter 
[R.  Tr.  1018.  1019]   (Appendix  D). 

Kapelus  claimed  he  had  not  instructed  his  secretary 
to  draw  the  deed  back  to  Appellees  at  their  meeting  in 
his  office  on  January  21,  1964  [R.  Tr.  621].  He  was 
impeached  by  four  different  witnesses  [R.  Tr.  1218. 
353.  848,  1313]  (Appendix  E). 

Kapelus  claimed  that  the  date  in  the  option  agree- 
ment was  tampered  with  and  altered  to  read  January 
26  instead  of  January  16   [R.  Tr.  702-708].     He  was 
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directly  impeached  by  two  witnesses  and  records  of  the 
Orange  County  Recorder  [R.  Tr.  244,  399,  830,  831; 
D-104.  10'5]  (Appendix  F). 

Kapekis  claimed  he  prepared  and  delivered  an  assign- 
ment of  the  judgment  to  Appellees  on  December  6, 
1963  [R.  Tr.  997,  1001].  He  was  impeached  by  Reedy 
and  Franklin  [R.  Tr.  969,  370]  and  by  his  own  deposi- 
tion testimony  [R.  Tr.  1512-1513]   (Appendix  G). 

Kapelus  claimed  that  he,  not  officers  of  the  title  com- 
pany, demanded  preparation  and  execution  of  the  es- 
toppel statement  [R.  Tr.  1116].  He  was  impeached 
by  the  document  itself  [R-2,  D-lOO,  D-41],  by  the 
escrow  officer  and  others  [R.  Tr.  1158,  1159,,  1160] 
(Appendix  H). 

Indeed,  Kapelus'  incredulous  story  could  aptly  be 
described  as  "standardized  forms  of  falsehood  so  often 
reiterated  as  to  be  neither  credible  nor  interesting."  In 
re  Abesbaum,  70  F.  2d  628-629  (2d  Cir.  1934).  See 
Sahn  V.  Pagano,  302  F.  2d  629,  632  (2d  Cir.  1962). 
Although  an  api^ellate  court  cannot  X-ray  through  the 
record  to  see  the  additionally  convincing  element  of 
demeanor,  nevertheless  it  "should  not  be  ignorant  as 
judges  of  what  we  know  as  men."  Watts  v.  Indiana.  338 
U.S.  49.  52.  69  S.  Ct.  1347,  1349  ( 1949). 

B.  The  Referee's  Finding  of  Fact  That  Appellees  Com- 
plied With  the  Terms  of  the  Option  Is  Not  Clearly 
Erroneous. 

Independent  of  his  conclusion  that  the  deed  was  a 
mortgage,  the  Referee  also  held  that  "the  debtors 
complied  with  the  terms  of  the  option  .  .  ."  [CI.  Tr. 
119]  and  Appellants'  contrary  contention  had  "no  real 
or  substantial  merit"  [CI.  Tr.  116;  see  CI.  Tr.  112- 
113]. 


When  Appellees  made  a  timely  tender  of  the  option 
price  on  January  21.  1964  [CI.  Tr.  112-113],  they  be- 
came entitled  to  the  deed  to  the  property  and  to  the 
remedy  of  specific  performance  to  compel  delivery.  El- 
liott V.  McCombs,  17  Cal.  2d  23,  31,  109  P.  2d  329. 
334  (1941);  Hersh  v.  Garou,  218  Cal.  460,  23  P.  2d 
1022  (1933);  O'Connell  v.  Lampe,  206  Cal.  282,  274 
Pac.  336  (1929);  Estate  of  Dzvyer,  159  Cal.  664,  115 
Pac.  235  (1911). 

Appellants  take  issue  with  the  Referee's  findings  be- 
cause, they  allege.  Appellees  "did  not  make  the  trust  deed 
payments",  "did  not  pay  the  taxes  when  due",  and  there 
was  something-  "highly  unusual"  about  the  tender  of 
the  $20,500  (App.  Op.  Br.  p.  27). 

But  the  Referee  found  against  Appellants  on  each  of 
these  issues  on  a  record  free  of  conflict  [CI.  Tr.  112- 
113]. 

The  Referee's  finding  that  Appellees  were  not  in 
default  with  respect  to  the  interest  payments  on  the 
first  deed  of  trust  [CI.  Tr.  112-113]  is  supported  by 
conclusive  evidence.  A.  L.  Rist,  husband  of  the  note 
holder  [R.  Tr.  856],  testified  that  he  deferred  payment 
of  the  January  1.  1964  interest  to  April  1.  1964  [R. 
Tr.  866]  and  that  this  extension  cured  any  default  [R. 
Tr.  868]. 

And  the  Referee's  finding  that  there  was  no  default 
with  respect  to  the  payment  of  taxes  [CI.  Tr.  113]  is 
correct.  Although  Appellants  claim  the  taxes  were  not 
paid  "when  due"  (App.  Op.  Br.  p.  27),  the  only  con- 
dition of  the  option  was  that  the  taxes  were  not  to  be- 
come "dclinqueur  [D-33;  CI.  Tr.  113].  A  Deputy 
Clerk  in  the  Orange  County  Tax  Collector's  office  testi- 
fied that  the  taxes  on  the  west  one-half  of  the  Katella 
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property  did  not  become  delinquent  until  January  26, 
1964,  five  days  after  the  tender  on  January  21.  1964 
[R.  Tr.  900].  Appellants'  record  reference  (App.  Op. 
Br.  p.  27)  simply  establishes  that  the  taxes  could  have 
been  paid  earlier — but  they  were  not  delinquent  on  the 
date  of  the  tender.  Moreover,  Appellees  paid,  in  cash, 
both  the  first  and  second  installments  on  the  west  one- 
half  of  the  property  on  February  10,  1964  [R.  Tr. 
900-901]. 

Finally,  the  Referee  found  that  the  option  price  was 
tendered  to  Appellants  on  January  21,  1964  by  a  certi- 
fied check  which  was  "the  equivalent  of  cash  and  would 
have  been  honored  by  the  issuing-  bank  if  presented  to 
that  bank  by  Kapelus  or  Crenshaw"  [CI.  Tr.  113].  The 
check  was  introduced  into  evidence  and  clearly  is  ''certi- 
fied" [D-49].  An  employee  of  the  certifying  bank,  Bank 
of  America,  West  Anaheim  Branch,  testified  that  the 
bank's  certification  of  the  check  was  "irrevocable"  and 
when  presented  to  the  bank,  it  would  have  been  paid 
[R.  Tr.  547].  Appellants  nevertheless  imply  that  the 
tender  was  somehow  defective  because  it  was  "highly 
unusual"  and  involved  "trust  funds"  held  by  an  escrow 
company.  But  the  escrow  clerk  who  handed  the  certified 
check  to  Kapelus  [R.  Tr.  1215]  testified  [R.  Tr.  1226] 
that  she  personally  talked  to  the  person  who  had  de- 
posited the  funds  with  the  escrow  company,  and  that 
person  authorized  the  use  of  those  funds  to  obtain  the 
deed  [CI.  Tr.  1226]. 
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C.     If  the  Deed  Is  Not  a  Mortgage,  It  Is  Voidable 
as  a  Fraudulent  Conveyance. 

Appellees  do  not  even  specify  as  error  the  Referee's 
alternative  holding  that  the  deed,  if  it  was  not  a  mort- 
gage, was  a  voidable  fraudulent  conveyance  [CI.  Tr. 
129].  Yet  this  ground  alone  is  sufficient  to  sustain  judg- 
ment for  Appellees. 

The  Bankruptcy  Act  grants  a  debtor-in-possession" 
the  power  to  avoid  transfers  which  are  made  for  less 
than  fair  consideration  when  the  transferor  is,  or  will  be 
rendered,  insolvent.  Section  67d(2)(a)  provides,  in 
pertinent  part : 

"Every  transfer  made  and  every  obligation  incurred 
by  a  debtor  within  one  year  prior  to  the  filing  of  a 
petition  initiating  a  proceeding  under  this  Act  by 
or  against  him  is  fraudulent  (a)  as  to  creditors 
existing  at  the  time  of  such  transfer  or  obHgation, 
if  made  or  incurred  without  fair  consideration  by  a 
debtor  who  is  or  will  be  thereby  rendered  insolvent, 
without  regard  to  his  actual  intent;  ..." 

Every  element  of  a  fraudulent  transfer  was  estab- 
lished at  trial  and  found  present  by  the  Referee.  The  con- 
sideration for  the  transfer  of  the  west  one-half  of  the 
Katella  property,  if  not  a  mortgage,  had  to  be  the  sat- 
isfaction of  the  indebtedness  of  $20,500.  yet  the  prop- 
erty transferred  had  a  net   fair  market  value   to  the 


^^Section  342  of  Chapter  XI  of  the  Bankruptcy  Act  vests  in 
the  debtor-in-possession  the  avoiding  powers  of  a  trustee  in  bank- 
ruptcy. Section  342  provides :  "Where  no  receiver  or  trustee  is 
appointed  the  debtor  shall  continue  in  possession  of  his  property 
and  shall  have  all  the  title  and  exercise  all  the  powers  of  a  trustee 
appointed  under  this  Act  .  .  ."  Among  such  powers  granted  to 
the  debtor-in-possession  is  the  power  to  avoid  fraudulent  trans- 
fers under  Section  67d.  4  Collier,  On  Bankruptcv.  JI67.29,  pp. 
330-332  (14th  Ed.  1964). 
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debtors  of  $380,000."  Accordingly,  the  Referee  found 
that:  "The  value  of  [Appellees']  interest  in  the  west 
one-half  of  the  Katella  property  was  far  in  excess  of  the 
debt  to  Crenshaw  and  Kapelus  and  if  the  deed  were  an 
absolute  conveyance,  then  it  would  not  have  been  sup- 
ported by  fair  consideration"  [CI.  Tr.  115].  The  Referee 
also  found  that  the  transfer,  if  absolute,  would  have 
rendered  Appellees  insolvent  [CI.  Tr.  115]. 

Since  the  Referee  also  found  that  there  were  creditors 
in  existence  at  the  time  of  the  transfer  who  had  claims 
provable  under  the  Bankruptcy  Act  [CI.  Tr.  115],  he 
correctly  concluded  that  an  absolute  transfer  of  the  prop- 
erty would  have  been  voidable  by  Appellees  on  behalf 
of  their  creditors  [CI.  Tr.  120]. 

11. 

The  Bankruptcy  Court  Had  Summary  Jurisdiction 
to  Quiet  Title  to  the  Katella  Property. 

A.  Actual  Possession  of  Real  Property  Supports  Summary 
Jurisdiction  and  the  Referee's  Finding  of  Fact  That 
Appellees  Were  in  Actual  Possession  Is  Not  Clearly 
Erroneous. 

No  principle  of  bankruptcy  law  is  more  clearly  settled 
than  that  "bankruptcy  courts  have  summary  jurisdic- 
tion to  adjudicate  controversies  relating  to  property  over 
which  they  have  actual  .  .  .  possession."  Thompson  v. 
Magnolia  Petroleum  Co.,  309  U.S.  478,  480,  60  S.  Ct. 
628,  629  (1940).  Contrary  to  Appellants'  contention 
that  actual  possession  is  only  a  basis  of  jurisdiction 
when  dealing  with  personal  property  (App.  Op.  Br.  p. 


'^The  Referee  found  that  the  west  one-half  of  the  Katella 
property  had  a  gross  value  of  $464,000  [CI.  Tr.  110].  This 
property  was  subject  to  a  first  deed  of  trust  of  $84,000  [CI. 
Tr.     100]. 
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13),  it  is  clearly  established  that  actual  possession  of 
red  property  at  the  time  of  the  filing  of  the  petition 
in  bankruptcy  is  an  adequate  basis  for  summary  ju- 
risdiction. Thompson-  v.  Magnolia  Petroleum,  supra; 
In  re  J.  Rosen  &  Sons,,  Inc.,  130  F.  2d  81  (3rd  Cir. 
1942)  ;  City  of  Long  Beach  v.  Metcalf,  103  F.  2d  483 
(9th  Cir.  1939).  And  contrary  to  Appellants'  sugges- 
tion (App.  Op.  Br.  p.  11),^^  the  fact  that  record  title 
is  in  a  stranger  does  not  deprive  the  bankruptcy  court 
of  jurisdiction  over  real  property.  Thompson  v.  Mag- 
nolia Petroleum,  supra;  Robinson  v.  Mann,  339  F.  2d 
547  (5th  Cir.  1964);  White  v.  Barnard,  29  F.  2d  510 
(1st  Cir.  1928). 

The  Referee  found  that  Appellees  were  in  actual  pos- 
session of  the  west  one-half  of  the  Katella  property 
on  the  date  they  filed  their  Chapter  XI  petition   [CI. 


^^The  authorities  cited  b)^  Appellants  in  support  of  their  con- 
tention that  the  bankruptcy  court  can  never  acquire  jurisdic- 
tion over  real  property  when  record  title  is  in  a  stranger 
(App.  Op.  Br.  pp.  11-12)  are  either  not  in  point  or  simply 
contrary  to  well-established  doctrines  of  summary  jurisdic- 
tion. The  quotation  from  Collier  On  Bankruptcy  that  "a  rec- 
ord owner  of  real  property  not  a  party  to  the  bankruptcy  pro- 
ceedings, cannot  be  brought  within  the  bankruptcy  court's  juris- 
diction" is  from  a  footnote  to  the  following  statement  in  the  text 
(2  CoUier.  On  Bankruptcy.  p3.06[l],  p.  494  (14th  ed.  1964)): 
"The  question  'who  are  adverse  claimants'  becomes  one  of  pri- 
mary importance  zchere  the  property  is  in  the  possessioti  of  other 
than  the  bankrupts''  (Emphasis  supplied).  IVight  v.  Street, 
63  F.  2d  80  (9th  Cir.  1933).  Kapla^t  v.  Gitttwan,  217  F.  2d 
481,  484  (9th  Cir.  1954),  and  In  re  Graceland,  7Z  F.  Supp. 
158  (S.D.  Cal.  1947)  were  all  cases  in  which  the  court  held 
that  neither  the  trustee  in  bankruptcy  nor  the  bankrupt  were 
in  actual  possession  of  the  real  property.  In  re  Blaekbcar  Prod- 
ucts Co.,  56  F.  2d  243  (W.D.  Wash.  '1931 )  and  In  re  Mimiiis 
&■  Parham.  193  Fed.  276  (W.D.  Ky.  1912)  are  simply  two  dis- 
trict court  cases  which  are  against  the  great  weight  of  authority, 
and  Minims  &  Parhant.  supra,  has  been  characterized  as  "at  va- 
riance with  the  established  doctrines  placing  great  stress  on  the 
test  of  possession  in  bankruptcy  court  through  its  officer  rather 
than  legal"  possession  through  title.  2  Collier  On  Bankruptcy, 
P4.05[2]  p.  374,  n.  10.  (14th  ed.  1966). 
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Tr.  109,  114].  The  district  court  held  this  finding  of 
fact  was  "not  clearly  erroneous"  [CI.  Tr.  151-152]. 

The  determination  of  who  is  in  actual  possession  is 
a  question  for  the  trier  of  fact.  In  re  Christ's  Church 
of  The  Golden  Rule,  79  F.  Supp.  46,  47  (N.D.  Cal. 
1948) ;  Bullock  v.  Rouse,  81  Cal.  590,  596.  22  Pac.  919, 
920  (1889) ;  Clay  v.  Saute,  140  Cal.  App.  2d  681,  295  P. 
2d  914  (1956).  And  an  appellate  court  will  not  reverse 
these  findings  unless  they  are  "clearly  erroneous".  Gen- 
eral Order  in  Bankruptcy  No.  47;  Fed.  R.  Civ.  P., 
52(a). 

Appellees  clearly  were  in  actual  possession  of  the  en- 
tire Katella  property  prior  to  the  transfer  to  Kapelus 
and  Crenshaw  on  September  23,  1963.  The  Katella  prop- 
erty was  an  orange  grove  when  Appellees  purchased  it 
in  1961  [CI.  Tr.  99-100]  and  Appellees  cultivated  the 
property  and  sold  the  orange  crop  [R.  Tr.  392-393]. 
In  April,  1963,  Appellees  cleared  part  of  the  orange 
grove  [R.  Tr.  393-395]  in  preparation  for  building  a 
motel  or  apartment  on  the  property  [R.  Tr.  414-415, 
1282].  Lenders  periodically  were  taken  on  the  proper- 
ty to  obtain  refinancing  [R.  Tr.  382-384,  446-447]. 
There  is  no  dispute  over  this  proof,  and,  in  fact.  Ap- 
pellants actually  stipulated  in  the  state  court  action  that 
Appellees  "were  the  owners  and  in  exclusive  possession 
of  the  subject  real  property  on  or  about  September  23, 
1963"  [CI.  Tr.  10]. 

Appellants  dispute  the  fact  that  Appellees  were  in 
possession  of  the  west  one-half  of  the  Katella  property 
after  the  record  conveyance  to  Appellants  on  September 
23,   1963.^"  Appellants  rely  solely  upon  Kapelus'  testi- 

^^Appellants   argue    (App.    Op.    Br.   p.    13)    that   because   the 
Katella  property  was  unimproved  and  uninhabited  it  was  "not 
(This  footnote  is  continued  on  the  next  page) 
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mony  that  he  made  payments  to  the  holder  of  the  first 
deed  of  trust,  authorized  potential  purchasers  to  go  on 
the  property,  and  attended  city  council  planning-  com- 
mission hearings  (App.  Op.  Br.  p.  17).  Appellees  like- 
wise pointed  to  their  payments  to  the  holder  of  the 
first  deed  of  trust  [R.  Tr.  324,  345-346]  and  their 
taking  potential  purchasers  on  the  property  [R.  Tr. 
416,  809].  But,  in  addition.  Appellees  proved  they  paid 
all  taxes  on  the  west  one-half  of  the  property  for  the 
entire  tax  year  1963-1964  [R.  Tr.  901],  and  never  in- 
tended to  surrender  possession   [R.  Tr.  398,  833-834]. 

The  Referee  was  required  to  resolve  this  conflict  in 
the  evidence.  In  re  Christ's  Church  of  the  Golden  Rule, 
79  F.  Supp.  42  (N.D.  Cal.  1948).  He  did  so  and  he 
found  that  Appellees  remained  in  actual  possession  of 
the  property  after  the  execution  of  the  deed  and  were 
in  actual  possession  of  the  property  when  the  Chapter 
XI  proceedings  were  filed  [CI.  Tr.  109,  114]. 

There  was  ample  evidence  to  support  the  Referee's 
finding  that  Appellees  remained  in  actual  possession  of 
the  west  one-half  of  the  Katella  property  after  Sep- 
tember  23,    1963.^'    After   the   conveyance   to   Kapelus 

susceptible  to  actual  physical  possession".  But  appellants  stip- 
ulated in  the  state  court  action  that  Appellees  "were  the  owners 
and  in  exclusive  possession  of  the  subject  real  property  on  Sep- 
tember 23,  1963"  [CI.  Tr.  10].  Moreover,  the  California  law  is 
clear  that  the  kind  and  extent  of  the  evidence  necessary  to  sus- 
tain a  finding  of  actual  possession  depends  upon  the  "use  ap- 
propriate to  the  location  and  character  of  the  property,  each 
case  resting  upon  its  own  peculiar  facts."  Posc\<  v.  Bay  Point 
Realtv  Co.,  214  Cal.  708,  712.  7  P.  2d  1020  (1932).  See.  Clay 
V.  Saute,  140  Cal.  App.  2d  681,  295  P.  2d  914  (1956); 
Goodrich  v.  Mortimer,  44  Cal.  App.  576,  186  Pac.  844  (1919). 
^"It  is  clear  Appellees  remained  in  actual  possession  of  the 
east  one-half  of  the  property  as  well.  Appellees  continued  to  store 
trash  cans  from  their  motels  on  the  east  one-half  until  February, 
1964  [R.  Tr.  399],  and  they  kept  motel  signs  and  flags  on  the 
property  [R.  Tr.  402]. 
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and  Crenshaw,  Appellees  and  their  agents  physically 
set  foot  on  the  property  to  show  it  to  prospective  lend- 
ers [R.  Tr.  404.  416,  809,  1791]  and  authorized  lenders, 
engineers  and  appraisers  to  go  on  the  property  [R.  Tr. 
416,  809].  After  the  conveyance  to  Appellants,  Appel- 
lees physically  set  foot  on  the  west  one-half  of  the 
property  and  removed  an  advertising  sign  of  the  Samoa 
Motel  [R.  Tr.  402-403]  and  caused  Melodyland  Theatre 
to  take  down  one  of  its  signs  on  the  property  [R.  Tr. 
404].  After  the  conveyance  to  Appellants,  the  City  of 
Anaheim  removed  orange  trees  from  the  west  one-half 
of  the  property  and  in  February,  1964,  sent  Appellees 
a  bill  for  $2,587  for  the  removal  [D-62].  In  October 
or  November,  1963,  Appellees  discovered  that  two  or 
three  feet  of  water  had  gathered  on  the  property  and 
was  attracting  children.  Although  Appellees  instructed 
their  agent,  Reedy,  to  call  their  grading  contractor,  Mr. 
Main,  to  correct  the  level  of  the  property  previously 
excavated  by  him,  no  work  was  done  [R.  Tr.  806-808]. 
After  the  deed.  Appellees  paid  $1,387  in  cash  to  the 
holder  of  the  first  deed  of  trust  on  the  west  one-half 
of  the  Katella  property  [R.  Tr.  324,  D-44]  and  on 
October  12,  1963  Appellees  made  another  payment  of 
about  $1,700  [R.  Tr.  345-346].  In  February,  1964, 
after  Kapelus  had  refused  the  tender  under  the  option 
agreement.  Appellees  paid,  with  cash,  all  taxes  on  the 
west  one-half  of  the  Katella  property  for  the  entire 
tax  year  1963-1964  [R.  Tr.  901].  In  May  of  1964 
Appellees  entered  into  an  escrow  to  sell  the  west  one- 
half  of  the  Katella  property.  The  escrow  instructions 
that  were  drawn  authorized  soil  tests  on  the  property 
[0-64]  and  Kapelus  knew  it  [R.  Tr.  1484].  And  fi- 
nally, as  a  condition  for  getting  a  conditional  use  per- 
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mit  from  the  City  of  Anaheim,  the  City  wrote  Ap- 
pellees, in  September,  1964  (after  the  Chapter  XI  pro- 
ceedings were  filed)  that  Appellees  [D-117]  would  have 
to  pay  a  street  lighting  assessment  for  the  entire  Ka- 
tella  property  [D-117;  R.  Tr.  1490].''  Kapekis  knew 
of  this  assessment  against  Appellees  when  it  was  made, 
and  he  knew  it  covered  both  the  west  and  east  halves  of 
the  Katella  property  [R.  Tr.  1488-1491]. 

Just  as  probative  as  the  physical  acts  of  possession 
was  the  clear  intention  of  the  parties  that  Appellees 
were  to  remain  in  possession  after  the  execution  of  the 
deed.  Appellees  and  Kapelus  had  been  involved  in  com- 
plex real  property  transactions  for  over  a  year  before 
the  conveyance  to  Appellants,  and  in  none  of  the  trans- 
actions had  Appellees  ever  surrendered  possession  to 
Appellants.  On  July  31,  1963,  Appellants  (as  benefi- 
ciaries) bid  in  Lot  8  at  foreclosure  sale  [CI.  Tr.  96- 
97].  Nevertheless,  Appellees  remained  in  actual  pos- 
session of  Lot  8  after  the  transfer  to  Appellants  and 
continued  to  collect  the  rents  on  the  apartment  building 
[CI.  Tr.  99;  R.  Tr.  78-79,  286].  When  it  came  to  the 
Katella  transaction,  it  was  Appellees'  intention  never 
to  surrender  possession,  and  they  were  not  asked  to  sur- 
render possession  [R.  Tr.  62,  363,  398.  833-834].  As  a 
result,  the  Referee  found  that  it  was  the  mutual  in- 
tention of  both  parties  that  Appellees  were  to  remain 
in  possession  of  the  west  one-half  of  the  Katella  prop- 
erty following  the  deed  to  Appellants   [CI.  Tr.   109]. 

The  Referee  was  justified  in  his  view  that,  although 
the  evidence  was  conflicting,  ".  .  .  it  is  a  clear  prepon- 


^^The  bill  from  the  City  of  Anaheim  assessed  336  front 
feet  [D-117J.  This  was  the  front  footage  of  both  the  west 
and  east  halves  of  the  Katella  property  [R.  Tr.  1490]. 
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derance  in  favor  of  the  debtors  in  actual  possession"^' 
[R.  Tr.  1919].  Certainly  part  of  the  Referee's  task  was 
to  weigh  the  credibility  of  the  witnesses.  The  Referee 
considered  the  conflicting  evidence,  and  since  the  credi- 
bility of  witnesses  is  involved,  the  Referee's  finding 
of  actual  possession  should  not  be  disturbed  on  appeal. 
Jue  V.  Bass,  299  F.  2d  374  (9th  Cir.  1962).  And  this 
is  especially  true  when  the  Referee's  findings  of  fact 
have  been  also  affirmed  by  the  district  court  on  review. 
Minclla  V.  Phillips,  245  F.  2d  687  (5th  Cir.  1957);  Ar- 
nold V.  King,  236  F.  2d  877  (9th  Cir.  1956) ;  Monson 
V.  Hibler,  24  F.  2d  909  (9th  Cir.  1928). 

B.     Appellants'  Claim  of  Ownership  Was  Merely  Colorable 
and  They  Were  Not  Bona  Fide  Adverse  Claimants. 

Actual  possession  is  not  the  only  basis  for  invoking 
the  summary  jurisdiction  of  the  bankruptcy  court.  Even 
if  third  parties  are  in  possession  of  the  bankrupt's 
property,  the  court  has  jurisdiction  over  it  under  the 
doctrine  of  constructive  possession  if  the  adverse  claim 
of  the  third  party  is  no  more  than  colorable.  Harrison  v. 
Chamherlin,  271  U.S.  191,  46  S.  Ct.  467  (1926),  reaf- 
firmed by  the  court  in  Cline  v.  Kaplan,  323  U.S.  97, 
65  S.  Ct.  155  (1944).  Since  the  mere  assertion  of  an 
adverse  claim  does  not  oust  the  bankruptcy  court  of 
jurisdiction.  May  v.  Henderson,  268  U.S.  Ill,  45  S.  Ct. 
456  (1925),  the  bankruptcy  court  should  "enter  upon 


^^Thus  Appellees  carried  their  burden  of  proving  they  were 
in  actual  possession  of  the  west  one-half  of  the  Katella  proper- 
ty, and  overcame  any  contrary  presumption  that  might  be  raised 
by  Section  321  of  the  California  Code  of  Civil  Procedure.  Al- 
though Appellants  stress  this  statute  (App.  Op.  Br.  p.  14) 
they  fail  to  point  out  that  it  deals  with  acquiring  title  by  ad- 
verse possession,  and,  moreover,  a  party  can  invoke  the  statute 
only  after  first  ".  .  .  establishing  a  legal  title  to  the  proper- 
ty. .  .  ."  Cal.  Code  of  Civ.  Proc,  §321. 


a  preliminary  inquiry  to  determine  whether  the  ad- 
verse claim  is  real  and  substantial  or  merely  colorable." 
Harrison  v.  ChambcrUn,  supra,  271  U.S.  at  194,  46 
S.  Ct.  at  468. 

The  standard  for  determining-  whether  the  adverse 
claim  is  substantial  was  succinctly  stated  in  Harrison 
V.  Chamherlin,  supra,  271  U.S.  at  195,  46  S.  Ct.  at 
469: 

".  .  .  we  are  of  opinion  that  it  is  to  be  deemed  of 
a  substantial  character  when  the  claimant's  conten- 
tion 'discloses  a  contested  matter  of  right,  involv- 
ing some  fair  doubt  and  reasonable  room  for  con- 
troversy' ...  in  matters  either  of  fact  or  law;  and 
is  not  to  be  held  merely  colorable  unless  the  pre- 
liminary inquiry  shows  that  it  is  so  unsubstantial 
and  obviously  insufficient,  either  in  fact  or  law, 
as  to  be  plainly  without  color  of  merit,  and  a  mere 
pretense." 

The  mere  assertion  of  an  adverse  claim  by  a  stranger 
in  possession  is  not  enough  to  defeat  the  bankruptcy 
court's  jurisdiction.  The  adverse  claimant  must  make 
some  showing  as  to  the  bona  fides  of  his  claim. 

"Of  course  he  need  not  prove  the  basis  for  his 
claim  to  the  point  where  he  obtains  a  favorable 
adjudication  of  it.  But  he  certainly  must  go  far 
enough  to  show,  first,  that  there  is  an  arguable 
factual  basis  for  the  claim,  and,  second,  that  on 
such  factual  basis  there  is  some  plausible  ground 
for  thinking  that  the  law  will  afford  redress." 
American  Mannex  Corporation  v.  Huffstutlcr.  329 
F.  2d  449,  454  (5th  Cir.  1964). 
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When  the  adverse  claimant  fails  to  demonstrate  both 
an  arguable  factual  basis  for  his  claim  and  some  plau- 
sible ground  for  believing  the  law  will  grant  redress, 
the  status  of  his  claim  does  not  advance  beyond  the 
merely  colorable  level.  Kyle  v.  Stewart,  360  F.  2d  753 
(5th  Cir.  1966). 

The  Referee  evaluated  the  adverse  claim  of  Appellees 
and  he  concluded  it  was  merely  colorable.  On  evidence 
that  he  found  to  be  "unequivocal,  clear  and  convincing," 
the  Referee  found  that  the  deed  and  option  to  purchase 
"were  nothing  more  than  a  disguised  security  transac- 
tion and  a  mortgage"  and  Appellants'  claim  that  it 
was  not  "has  no  real  or  substantial  merit,  is  not  bona 
fide,  and  there  can  be  no  fair  doubt  or  any  reasonable 
room  for  controversy  to  the  contrary"  [CI.  Tr.  116]. 
With  respect  to  Appellants'  claim  that  the  option  was 
not  properly  exercised,  the  Referee  found,  again  on  evi- 
dence that  was  "unequivocal,  clear  and  convincing", 
that  the  claim  "has  no  real  or  substantial  merit,  is  not 
bona  fide,  and  there  can  be  no  fair  doubt  or  any  rea- 
sonable room  for  controversy  to  the  contrary"  [CI. 
Tr.  116]. 

These  findings,  affirmed  by  the  district  court,  are 
not  clearly  erroneous.  No  trier  of  fact  in  any  jurisdic- 
tion, whether  court  or  jury,  could  reach  any  other  con- 
clusion but  that  the  deed  and  option  constituted  a  se- 
curity transaction,  the  form  of  which  Kapelus  dictated. 
Kapelus'  testimony  certainly  could  not  elevate  Appel- 
lants to  the  dignity  of  substantial  adverse  claimants. 
Indeed,  many  courts  have  echoed  Judge  Clark's  view 
that  the  bankruptcy  court's  jurisdiction  cannot  be  de- 
feated by  "the  claimant's  own  testimony  alone,  when  it 
is  disbelieved  by  the  Referee."  Matter  of  Meiselman, 
105  F.  2d  995   (2d  Cir.   1939).  See  Sahn  v.  Pagano, 
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302  F.  2d  629   ('2nd  Cir.   1962);  Shaw  v.   Thompson, 
184  F.  2d  572  (5th  Cir.  1950). 

Appellants  incorrectly  suggest  (App.  Op.  Br.  p.  10) 
that  this  Circuit,  in  Suhl  v.  Biimb,  348  F.  2d  869  f9th 
Cir.  1965),  adopted  a  different  rule  with  respect  to  the 
bankruptcy  court's  duty  to  determine  the  substantiality 
of  an  adverse  claim.  Appellees  do  not  question  the  cor- 
rectness of  that  decision.  Suhl  correctly  rejects  con- 
structive possession  as  a  basis  of  summary  jurisdiction 
"where  the  property  in  question  is  a  money  claim  against 
third  parties  rather  than  a  physical  asset  alleged  to  be 
part  of  the  bankrupt's  estate."  Suhl  v.  Bumb,  supra, 
348  F.  2d  at  782.  But  Suhl  expressly  recognizes  that 
where  the  subject  of  the  bankruptcy  court's  jurisdic- 
tion is  a  physical  piece  of  property — the  Katella  prop- 
erty— and  not  an  ?n  personam  action  for  a  money 
judgment  (like  in  Suhl) — summary  jurisdiction  is  prop- 
er. Soverio  v.  Franklin  National  Bank  of  Long  Island, 
328  F.  2d  446  (2nd  Cir.  1964) ;  Lindsay-Robinson  & 
Company  v.  Grady,  282  F.  2d  607  (4th  Cir.  1960); 
In  re  Rock  Springs  Water  Co.,  140  F.  2d  566  (3rd  Cir. 
1944)  ;  Head  v.  Brainard,  5  F.  2d  289  (9th  Cir.  1925). 

C.  Appellees'  Ownership  of  the  Katella  Property  Serves 
as  a  Sufficient  Jurisdictional  Basis  in  Chapter  XI 
Proceedings. 

The    Bankruptcy    Act    grants    the    bankruptcy    court 
broader  jurisdiction  in  Chapter  XI  proceedings  than  in 
straight  bankruptcies.  Section  311  of  the  Act  provides: 
"Where  not  inconsistent  with  the  provisions  of 
this  chapter,  the  court  in  which  the  petition  is  filed 
shall,   for   the  purpose   of   this   chapter,   have   ex- 
clusive jurisdiction  of  the  debtor  and  his  property, 
wherever  located." 
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While  actual  or  constructive  possession  is  necessary 
for  jurisdiction  in  straight  bankruptcy,  in  Chapter  XI 
proceeding's  "either  oivnership  in  the  debtor  at  [the 
time  the]  petition  is  filed,  or  possession  of  the  court  is 
a  basis  for  summary  jurisdiction  over  controversies" 
(Emphasis  supplied).  8  Collier  On  Bankruptcy.  113.02, 
p.  181  (14thed.  1966). 

The  facts  of  this  case  satisfy  this  ownership  require- 
ment in  two  ways :  First,  because — as  found  by  the  Ref- 
eree and  affirmed  by  the  district  court — the  deed  was 
in  fact  a  mortgage.  Second,  having  exercised  the  op- 
tion before  these  proceedings  began.  Appellees  became 
the  equitable  owners,  leaving  Appellants  with  only  bare 
legal  title  to  secure  the  purchase  price.  Elliot  v.  Mc- 
Comhs,  17  Cal.  2d  23,  109  P.  2d  329  (1941);  Estate 
of  Dwyer,  159  Cal.  664,  115  Pac.  235  (1911). 

III. 

The  Referee  Gave  Appellants  Ample  Opportunity  to 
Present  Their  Evidence  on  Jurisdiction  and  on 
the  Merits. 

Although  Appellants  do  not  complain  of  a  single  evi- 
dentiary ruling,  nevertheless,  throughout  their  brief  they 
intimate  there  was  something  unfair  about  the  way  the 
case  was  tried.  Appellants,  in  their  brief,  complain  about 
the  courtroom  facilities  (p.  19),  the  lack  of  a  clerk 
(p.  20),  the  order  of  proof  (pp.  9-10).  and  the  Referee's 
refusal  to  advise  Appellants'  counsel  "what  factual  is- 
sues the  Referee  thought  needed  to  be  determined"  (p. 
28). 

The  issue  of  summary  jurisdiction  was  fairly  tried 
and  Appellants  were  afforded  every  opportunity  to  pre- 
sent their  evidence.  Appellants'  trial  tactics  were  to  in- 
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troduce  the  deed,  the  estoppel  statement,  and  brief  tes- 
timony from  Kapelus,  and  then  demand  that  the  Referee 
rule  on  summary  jurisdiction  because  of  Appellants' 
contention  that  no  one  could  have  actual  possession  of 
the  Katella  property.  Although  the  Referee  was  pre- 
pared to  rule  on  summary  jurisdiction  the  fourth  day 
of  trial,  he  preferred  to  hear  further  evidence  [R.  Tr. 
413,  414].  Counsel  complied  with  the  Referee's  sugges- 
tion and  by  Wednesday,  January  6,  1965.  Appellees 
were  prepared  to  rest  on  the  jurisdictional  question  [R. 
Tr.  1404].  Appellant's  counsel  then  advised  that  he  had 
"one  additional  question"  for  Kapelus  on  rebuttal  and 
would  then  be  ready  to  have  the  jurisdiction  issue  de- 
cided [R.  Tr.  1404-1405].  The  Referee  then  asked 
counsel  to  argue  summary  jurisdiction  on  Tuesday,  Jan- 
uary 12th,  and  advised  Appellants  that:  "You  can  then 
elect  your  next  procedure  as  far  as  putting  on  addi- 
tional evidence,  if  we  find  it  necessary  to  go  forward 
and  hear  your  side  of  the  case  on  the  merits."  Appel- 
lants' counsel  responded:  "I  think  I  understand  how 
Your  Honor  intends  to  proceed"  [R.  Tr.  1406].  The  fol- 
lowing day,  Thursday.  Appellants'  counsel  produced 
Kapelus  in  rebuttal  on  the  jurisdictional  question  [R. 
Tr.  1479].  The  Referee  then  asked  if  Appellants  were 
"prepared  to  put  on  more  evidence"  on  the  jurisdiction 
issue  [R.  Tr.  1499].  Appellants  stated  they  had  no 
further  evidence  on  jurisdiction    [R.   Tr.    1500-1502]. 

In  light  of  the  record  it  is  difficult  to  see  how  Ap- 
pellants can  even  make  the  argument  that  "they  were 
prevented  from  submitting  evidence  on  the  case  in  chief" 
(App.  Op.  Br.  p.  27).  At  the  conclusion  of  the  argu- 
ment on  .summary  jurisdiction  the  Referee  asked  Ap- 
pellants if  they  were  prepared  to  proceed  on  the  merits 
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[R.  Tr.  1705-1706].  Appellants'  counsel  had  previously 
advised  the  court  that  they  had  substantial  evidence  to 
produce  on  the  merits  and  had  stated  to  the  court  [R. 
Tr.  1502-1503]  : 

".  .  .  if  we  were  to  litigate  the  matter  on  its 
merits  then  of  course  there  are  probably  a  great 
number  of  witnesses  we  would  want  to  call.  .  .  . 
There  I  am  thinking  of  the  escrow  company  ap- 
praiser, people  from  the  Independent  Bank,  trust 
deed  holders  who  have  dealt  with  Mr.  Franklin, 
we  are  thinking  of  a  great  amount  of  evidence  on 
the  issues  in  chief  that  we  would  want  to  get  into 
our  case." 

Appellants'  counsel  then  asked  for  a  week's  continuance 
in  the  trial  to  Monday,  January  18  [R.  Tr.  1705-1706. 
1710],  so  that  he  could  prepare  his  case  on  the  merits, 
Rut  on  Monday,  January  18,  1965  [R.  Tr.  1712]  Appel- 
lants were  not  ready  and  suggested  that  they  thought 
Appellees  should  first  go  forward  and  present  Appel- 
lees' evidence  on  the  fraudulent  conveyance  issue  [R. 
Tr.  1713,  1714,  1717].  Appellees  and  the  Referee  ac- 
commodated, and  when  Appellees  concluded  their  proof, 
the  Referee  again  asked  Appellants  to  proceed  with  their 
proof  [R.  Tr.  1832].  Appellants  again  declined  "to  sub- 
mit any  other  evidence"  [R.  Tr.  1832],  although  the 
Referee  reminded  Appellants'  counsel  [R.  Tr.  1833]  : 

"We  certainly  did  not  intend  to  foreclose  any  other 
evidence  that  you  wish  to  present. 

"As  a  matter  of  fact  we  asked  for  it  many, 
many  times.  We  mentioned  at  the  last  hearing  that 
you  might  bring  in  an  appraiser  and  the  title  people 
and  a  host  of  others." 


IV. 
The  Bankruptcy  Court  Did  Not  Abuse  Its  Discre- 
tion in  Refusing  to   Surrender  Its  Jurisdiction 
to  the  State  Court. 

The  limited  instances  in  which  the  bankruptcy  court 
should  surrender  its  exclusive  jurisdiction  over  the  af- 
fairs and  property  of  the  bankrupt  are  well  defined. 
When  the  decision  before  the  bankruptcy  court  requires 
the  appHcation  of  state  rules  of  law  that  are  uncertain 
and  not  settled,  the  parties  should  repair  to  the  state 
court  so  that  rights  in  local  property  are  not  deter- 
mined "by  the  accident  of  federal  jurisdiction."  Thomp- 
son V.  Magnolia  Petroleum  Co.,  309  U.S.  478,  484,  60 
S.  Ct.  628,  631  (1940).  Accordingly,  when  the  deci- 
sion of  the  bankruptcy  court  depends  upon  resolving  an 
unsettled  question  of  state  property  law,  the  bankruptcy 
court  should  surrender  its  jurisdiction  to  the  state  court. 
First  National  Bank  of  White  River  Jet.  v.  Reed,  306 
F.  2d  481  (2d  Cir.  1962).  But  when  the  state  law  is 
well  settled  and  free  of  uncertainty,  then  it  is  improper 
for  the  bankruptcy  court  to  refer  the  controversy  to  the 
state  court.  Marian  Corp.  v.  Bray,  235  F.  2d  318  (4th 
Cir.  1956);  In  re  Fine  Arts  Corp..  136  F.  2d  28 
(6th  Cir.  1943) ;  In  re  J.  Rosen  &  Sons,  Inc.,  130  F. 
2d  81  (3rd  Cir.  1942)  ;  /;;  re  Chicago  and  N.W.R.  Co., 
127  F.  2d  1001  (7th  Cir.  1942).  See,  1  Collier,  On 
Bankruptcy,  p.07,  pp.  162-163  (14th  ed.  1966). 

Tested  by  these  standards  it  is  clear  the  Referee  did 
not  abuse  his  discretion  in  refusing  to  surrender  ju- 
risdiction. There  are  no  unsettled  questions  of  Califor- 
nia law  involved.  Appellees  sought  recovery  on  three  al- 
ternative grounds :  The  deed  to  Appellants  was  in  fact  a 
mortgage ;  the  option  was  properly  exercised :  and.  the 


transfer  was  voidable  as  a  fraudulent  transfer  under 
the  Bankruptcy  Act.  The  law  has  been  clear  in  Califor- 
nia for  almost  a  century  that  a  deed  can  always  be 
proved  to  be  in  fact  a  mortgage.  Cal.  Civ.  Code,  §§2924, 
2925.  The  California  Courts  have  uniformly  held 
that  "...  every  conveyance  of  real  property  made 
as  security  for  the  performance  of  an  obligation  is,  in 
equity,  a  mortgage,  irrespective  of  the  form  ...  in  which 
the  transaction  is  clothed  .  .  .".  Beelcr  v.  American  Trust 
Co.,  24  Cal.  2d  1,  21,  147  P.  2d  583,  594  (1944); 
Vance  v.  Anderson,  113  Cal.  532,  45  Pac.  816  (1896); 
HusJicon  V.  Husheon,  71  Cal.  407,  12  Pac.  410  (1886). 
California  law  clearly  recognizes  the  validity  of  options. 
EIHoff  r.  McCowbs,  17  Cal.2d  23,  109  P.2d  329  (1941). 
And  Appellees'  fraudulent  transfer  cause  of  action  is 
simply  based  upon  the  Bankruptcy  Act. 

The  only  issues  on  the  merits  before  the  Referee  were 
factual  ones :  Was  it  the  intention  of  the  parties  that 
the  deed  was  a  mortgage;  did  Appellees  comply  with 
the  terms  of  the  option;  and  was  the  property  trans- 
ferred to  Appellants  for  less  than  fair  consideration  at 
a  time  when  Appellees  were  insolvent?  These  are  not 
issues  involving  such  "unsettled  questions  of  state  prop- 
erty law",  as  to  require  the  bankruptcy  court  to  sur- 
render its  "exclusive  and  non-delegable  control  over 
the  administration  of  an  estate  in  its  possession." 
Thompson  v.  Magnolia  Pcirolciini  Co.,  309  U.S.  478, 
484.  60S.  Ct.  628,  630  (1940). 

Appellants  seem  to  argue  that  every  controversy  in- 
volving title  to  real  property  should  be  referred  to  the 
state  courts  for  decision  and  "that  the  Federal  Courts 
have  plainly  announced  their  policy  in  this  regard"  (App. 
Op.  Br.  pp.  20-23).  But  the  authorities  Appellants  cite 


simply  do  not  support  their  position.  Thompson  v.  Mag- 
nolia Petroleum,  supra,  ordered  the  controversy  resolved 
in  the  Illinois  courts  because  the  Illinois  courts  them- 
selves had  not  determined  whether  a  railroad  right  of 
way  was  an  easement  or  ownership  of  the  fee  simple. 
Martoff  V.  Elliott,  326  F.2d  205  (9th  Cir.  1963); 
Jackson  V.  Sports  Company  of  Texas,  Inc..  278  F.2d 
716  (5th  Cir.  1960);  Kaplan  v.  Giittman,  217  F.2d 
481  (9th  Cir.  1954)  ;  and  In  re  Graceland,  72>  F.Supp. 
(S.D.  Cal.  1947),  all  dealt  with  whether  there  was  sum- 
mary jurisdiction  at  all,  and  not  with  surrender  of  ju- 
risdiction under  the  Thompson  v.  Magnolia  Petroleum 
doctrine.  And  Palmer  v.  Travelers  Ins.  Co.,  319  F.2d 
296  (5th  Cir.  1963)  involved  an  in  personam  action 
for  negligence  over  which  the  bankruptcy  court  clearly 
had  no  jurisdiction.  Not  one  of  these  cases  holds,  or  even 
suggests,  that  the  bankruptcy  court  has  no  jurisdic- 
tion to  determine  title  to  real  property.  And  for  good 
reason,  for  Thompson  v.  Magnolia  Petroleum  expressly 
holds  (309  U.S.  at  482,  60  S.Ct.  at  630)  that  ".  .  .  pos- 
session of  those  lands  under  claim  of  fee-simple  owner- 
ship by  the  railroad  and  later  by  the  trustee  was  an 
adequate  basis  for  the  District  Court's  summary  juris- 
diction." 

Finally,  Appellants  assert  that  it  would  be  "grossly 
unfair"  to  deprive  them  of  their  alleged  right  to  a  jury 
trial  on  the  primary  factual  issue  in  the  case — the 
intent  of  the  parties  (App.  Op.  Br.  p.  19).  However. 
Appellants  previously  waived  their  right  to  a  jury  trial 
on  this  issue  in  the  state  court  action  [CI.  Tr.  11.  18. 
69].""  Moreover,  an  action  to  declare  a  deed  a  niort- 


^"The    joint   pre-trial   statement   in    the   Superior   Court   action 
provided    that    "Jury    is    Waived"    [CI.    Tr.    11]    and    the    pre- 
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gage  is  an  equitable  action  in  which  there  is  no  right  at 
all  to  a  jury  trial.  Duda  v.  Sterling  Mfg.  Co.,  178  F.2d 
428  ( 8th  Cir.  1949) ;  Harlan  v.  Sparks,  125  F.2d  502 
(10th  Cir.  1942)  ;  Clync  v.  Brock,  82  Cal.  App.  2cl  958. 
188  P.2d  263  (1947)  ;  Santa  Ana  Mortgage  &  Invest- 
ment Co.  V.  Kinsloiv,  30  Cal.  App.  2d  107,  85  P.2d  899 
(1938). 

V. 
The  Relief  Sought  by  Appellees  Is  for  the  Benefit 

of  Their  Creditors  and  Is  Not  Barred  by  Any 

Equitable  Principles. 

To  permit  Appellants  to  prevail  because  of  the  Ap- 
pellees' alleged  misconduct  would  be  to  completely 
ignore  that  this  litigation  is  being  conducted  for  the 
benefit  of  Appellees'  creditors.  Appellees  are  seeking  to 
quiet  title  to  the  property  in  their  capacity  as  "debtors- 
in-possession"  under  Chapter  XI  of  the  Bankruptcy 
Act.  Section  342  of  the  Act  specifically  provides  that 
"[w]here  no  reciever  or  trustee  is  appointed,' the  debt- 
or shall  continue  in  possession  of  his  property  and 
shall  have  all  the  title  and  exercise  all  the  poivers  of  a 
trustee  appointed  under  this  Act  .  .  ."  (Emphasis  added). 
For  all  practical  purposes,  the  debtor-in-possession  is 
the  trustee  in  bankruptcy.  In  re  Wil-Low  Cafeterias, 
Inc.,  Ill  F.  2d  83  (2nd  Cir.  1940);  Central  Hanover 
Bank  &  Trust  Co.  v.  President  and  Directors  of  Man- 
hattan Co.,  105  F.  2d  130  (2nd  Cir.  1939);  ///  re 
Walker,  93  F.  2d  281  (2nd  Cir.  1937).  Whereas  in  a 
straight  bankruptcy  it  is  the  trustee  who  quiets  title  to 

trial  order  set  the  matter  for  trial  as  a  "non-jury  trial"  [CI. 
Tr.  18,  69].  Under  California  law,  the  entry  of  a  pre-trial 
order  setting  a  case  for  non-jury  trial  constitutes  a  waiver  of  a 
party's  right  to  a  jury  trial.  Garden  v.  Reynolds,  187  Cal.  App. 
2d  472,  10  Cal.  Rptr.  72,  (1960). 
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property,  and  recovers  fraudulent  transfers,  in  Chapter 
XI  proceedings  it  is  the  debtor  (when  no  receiver  or 
trustee  is  appointed)  who  brings  those  actions.  It  was 
not  Congress'  intent  in  enacting  Section  342  to  create  a 
nullity — to  grant  the  debtor-in-possession  the  power  to 
protect  his  creditors  and  then  to  bar  creditors  from  re- 
lief because  of  the  debtor's  misconduct.  To  so  construe 
the  Bankruptcy  Act  would  mean  that  Kapelus  and  Cren- 
shaw would  reap  a  windfall  of  more  than  $300,000 
while  Appellees  creditors  would  suffer  an  equivalent 
loss.  Indeed,  courts  of  equity  have  clearly  recognized  the 
creditors'  interest  by  permitting  an  insolvent  debtor  to 
set  aside  fraudulent  transfers.  Relief  is  not  given  out  of 
consideration  for  the  debtor,  but  for  the  purpose  of  pro- 
tecting his  creditors.  2  Pomeroy,  Equity  Jurisprudence 
137,  n.  17  (5th  ed.  1941). 

Furthermore,  Appellants  failed  to  demonstrate  that 
they  themselves  were  adversely  affected  by  Appellees' 
alleged  misconduct  and  this  alone  is  fatal  to  their  "un- 
clean hands"  defense.  Although  Appellants  stress  Ap- 
pellees' past  conduct,  at  no  point  do  Appellants  dem- 
onstrate that  they  were  harmed.  Pomeroy  states : 

"The  party  to  a  suit,  complaining  that  his  op- 
ponent is  in  court  with  unclean  hands  .  .  .  must 
show  that  he  himself  has  been  injured  by  such 
conduct,  to  justify  the  application  of  the  principle 
to  the  case.  The  wrong  must  have  been  done  to 
the  defendant  himself,  and  not  to  some  third  par- 
ty."' 2  Pomeroy,  Equity  Jurisprudence  99  (5th  ed., 
1941).  C/..  /;;  re  Euclid  Doan  Co.,  104  F.  2d  712 
(6th  Cir.  1939). 


Conclusion. 

For  the  foregoing  reasons,  the  order  of  the  District 
Court  should  be  affirmed. 

Respectfully  submitted, 

James  E.  Walker, 
J.  Ronald  Trost, 
Quittner,  Stutman, 
Treister  &  Glatt, 

Attorneys  for  Appellees. 


Certificate. 

I  certify  that  in  connection  with  the  preparation  of 
this  brief,  I  have  examined  Rules  18,  19  and  39  of  the 
United  States  Court  of  Appeals  for  the  Ninth  Circuit, 
and  that,  in  my  opinion,  the  foregoing  brief  is  in  full 
compliance  with  those  Rules. 

J.  Ronald  Trost 
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APPENDIX  A 

Kapelus  Denies  Any  Participation  in  Loan  Escrow 
No.  6363RB  or  Negotiations  Looking  Toward  a 
Security  Transaction  on  the  Katella  Property. 

Kapelus  testified  that  there  was  no  new  security 
agreement  with  Appellees  after  the  trustee's  sale  of 
Lot  8.  Thus  he  was  compelled  to  claim:  That  during 
August,  1963  there  was  no  security  agreement  looking 
to  a  note  and  deed  of  trust;  that  he  did  not  give  any 
instructions  in  this  connection  to  Broussard  (the  escrow 
officer)  ;  that  he  did  not  discuss  the  subject  with  Brous- 
sard; that  he  threw  the  August  26,  1963  escrow  in- 
structions from  Broussard  in  the  wastebasket;  that  he 
did  not  draw  the  August  15  quitclaim  deed  to  Lot  8; 
that  the  deed  must  have  been  delivered  to  him  from 
someone  else;  and  that  the  memorandum  (D-87)  in  his 
handwriting  related  to  some  other  transaction. 

Kapelus,  to  extricate  himself  from  involvement  in 
loan  escrow  No.  6363RB,  which  contained  promissory 
notes  for  various  amounts  and  variously  dated  deeds  of 
trust,  testified  [R.  Tr.  1044-1046]  : 

"Q.  When  you  received  the  escrow  instructions 
.  .  .  you  testified  you  looked  at  them  and  imme- 
diately threw  them  in  the  wastepaper  basket?  A. 
Yes. 

Q.  I  believe  you  also  testified  that  you  had 
nothing  further  to  do  with  that  proposed  escrow 
from  that  time  forward;  is  that  correct?  A.  That 
is  right. 

Q.  Is  that  your  testimony  today?  A.  That  is 
my  testimony.  Wait  a  minute,  I  think  that  if  I 
may  expound  a  little. 
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Q.  Surely.  A.  I  think  that  at  the  time  we 
were  at  United  Title  Company  on  the  12th  of  Sep- 
tember I  think  that  Bob  Broiissard  indicated  that 
he  wanted  something  signed  to  close  out  the  other 
escrow. 

Q.     This  was  on  the  12th?    A.  Yes 

A.  I  believe  that  I  told  him  at  that  time  we 
had  not  been  a  party  to  the  escrow  so  there  was 
nothing  for  us  to  sign. 

Q.     Did  you  sign  anything?    A.  No. 

Q.  You  didn't  sign  anything  to  close  out  the  — 
A.  No.  We  had  not  been  a  party  to  the  escrow  so 
there  was  no  necessity  to  sign  any  documents  for 
the  purpose  of  closing  it  out. 

Q.  Did  you  sign  any  documents  at  all  in  con- 
nection with  that  proposed  escrow  ?  A.  No. 

Q.  Either  on  behalf  of  yourself  or  Crenshaw 
Carpet  Center?  A.  No,  not  that  I  recall." 

He  was  promptly  impeached  [R.  Tr.  1046]  : 

"Q.  I  will  show  you  Debtors'  37  and  ask  you 
if  that  is  your  signature,  Mr.  Kapelus?  A.  That 
is  my  signature. 

Q.  What  does  that  document  say  basically?  A. 
'Authorize  and  directed  to  cancel  the  above  num- 
bered escrow  upon  execution  of  these  instructions 
by  all  parties  concerned  in  said  escrow.' 

Q.  You  are  authorizing  United  Title  to  cancel 
another  escrow. 

What  is  the  number  of  that  other  escrow?  A. 
6363RB. 

Q.  Is  that  the  one  we  have  been  referring  to  as 
the  loan  transaction?  A.  I  don't  know.  If  I  can 
see  it. 
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Q.     I  will  show  it  to  you. 

In  other  words  you  did  sign  that  paper  in  that 
escrow?    A.  Apparently  T  did." 

And  he  zvas  wrong  about  the  date.  He  signed  the 
cancellation  instructions  in  the  loan  escrow  6363RB  on 
September  23,  not  September  12  [R.  Tr.  1047]. 

It  was  Appellees'  contention  that  Kapelus  tentatively 
agreed  to  the  terms  of  the  escrow  instructions  at  United 
Title  in  their  No.  6363RB  dated  August  26,  1963 
(D-34)  and  that  thereafter  Kapelus  alone  changed  the 
terms  and  dictated  instructions  to  Broussard  result- 
ing in  the  amendments  and  instruments  prepared  by 
Broussard  dated  August  28,  August  29  and  Septem- 
ber 3. 

If  Kapelus  dictated  these  increasingly  onerous  terms, 
the  circumstances  would  directly  involve  him  in  a  se- 
curity transaction  rather  than  a  sale  or  exchange.  He 
denied  participation  [R.  Tr.  1001]  : 

"Q.  Do  you  recall  testifying  that  you  never 
gave  any  instructions  to  Mr.  Broussard  at  United 
Title  to  draw  any  papers  in  connection  with  that 
escrow?    A.  That  is  correct." 

Again,  Kapelus  testified  [R.  Tr.  1009-1010]  : 

"Q.  Did  you  ever  call  subsequent  to  the  ap- 
proximate date  of  August  26  Bob  Broussard  at 
United  or  anyone  else  at  United  and  instruct  him 
to  prepare  an  amendment  to  the  escrow  instruc- 
tions?   A.  No.    I  don't  believe  I  did,  no. 

Q.     You  did  not?     A.  Wait  a  minute.     Amend- 
ment to  these  instructions  ? 
Q.     Yes.    A.  No." 


Reedy  promptly  impeached  Kapelus  [R.  Tr.  1251- 
1254] : 

"Q.  Mr.  Reedy,  I  want  to  show  you  Debtors' 
Exhibit  number  92  which  appears  to  be  an  in- 
struction or  amendment  to  instructions  bearing  8- 
28-63  which  provides  that  the  amount  of  note  and 
deed  of  trust  shall  be  $20,500. 

My  question  to  you  is,  did  you  ever  instruct  the 
escrow  on  or  about  August  28,  1963,  to  change 
the  amount  of  the  note  from  $15,000  to  $20,500? 
A.  No,  sir. 

Q.  Did  3^ou  give  any  such  instruction  at  any 
other  time  in  connection  with  that  matter?  A.  No, 
sir. 

Q.  T  will  show  you  Debtors'  Exhibit  93  which 
appears  to  be  an  amendment  to  escrow  instructions 
bearing  date  8-29-63.  I  will  ask  you  if  on  or  about 
that  date  you  gave  any  instructions  into  the  escrow 
changing  the  rate  of  interest  to  10  percent  per 
annum?    A.  No,  sir. 

Q.  Or  did  you  on  any  other  date?  A.  No, 
sir. 

Q.  With  reference  to  the  same  exhibit  did  you 
on  or  about  that  date  give  any  instruction  to  the 
escrow  that  borrower  furnish  lender  an  ATA  pol- 
icy of  title  insurance  of  Western  Title  Insurance 
Company?    A.  No,  sir. 

Q.  Or  any  instruction  in  substance  to  that  ef- 
fect?   A.  No,  sir. 

Q.     Or  at  any  time?    A.  No,  sir. 

Q.  I  will  ask  3^ou  further  with  the  same  ex- 
hibit. 

Did  you  on  or  about  that  date  give  any  instruc- 
tions to  the  escrow  that  as  an  agreement  between 
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buyer  and  seller  herein  for  which  you  as  escrow 
holder  are  to  have  no  liability  or  responsibility ; 
buyer  agrees  that  seller  is  to  receive  the  August 
rents  on  building  on  lot  8  of  tract  3535  ?  A.  No, 
sir. 

Q.  Or  in  substance  to  that  effect?  A.  No, 
sir. 

Q.     Or  on  any  other  date?     A.     No,  sir. 

Q.  Now  I  will  show  you  Debtors'  Exhibit  89 
which  appears  to  bear  date  9-3-63  and  ask  you  con- 
cerning item  3. 

Did  you  on  or  about  September  3,  1963,  instruct 
the  escrow  with  regards  to  rents  as  follows : 

'Buyer  agrees  to  deposit  in  escrow  the  amount  of 
rents  collected  for  the  month  of  August  on  lot  8 
of  tract  number  3535.  Said  amount  to  be  credited 
to  sellers'?     A.     No,  sir. 

Q.  Or  in  substance  to  that  effect?  A.  No, 
sir. 

Q.     Or  at  any  time?     A.     No,  sir. 

Q.  Did  you  at  any  time  authorize  any  other 
person  to  give  any  such  instructions  as  the  ones 
we  have  discussed  ?     A.     No,  sir." 

And  Kapelus  was  impeached  to  the  same  effect  by 
Franklin  who  testified  that  he  did  not  give  any  of  the 
instructions  dated  August  28,  or  August  29,  or  Sep- 
tember 3  [R.  Tr.  1461-1463]. 

The  most  damaging  impeachment  came  from  a  memo- 
randum (D-87)  off  a  desk  pad.  Notes  in  Kapelus'  own 
hand,  set  out  on  page  21.  Appellees'  Brief,  infra,  con- 
clusively demonstrate  it  was  Kapelus'  idea : 

(1)  To  increase  the  amount  of  the  deed  of  trust  note 
to  $20,500  from  $15,000; 


(2)  To  increase  the  interest  rate  from  S%.  to  10% ; 

(3)  To  require  the  title  company  to  furnish  an  ATA 
policy ; 

(4)  To   require   the   payment  of   the  August,    1963 
rents  from  the  apartments  on  Lot  8. 

These  notes  came  to  Broussard's  escrow  at  the  title 
company  by  design  and  not  by  accident.  The  figures 
"60,722.90"  and  "20,500.00"  and  "81,272.90"  written 
on  the  memorandum  were  in  escrow  officer  Brous- 
sard's handwriting  and  Broussard  testified  that  instruc- 
tions given  to  him  for  the  preparation  of  instruments 
he  drew  in  escrow  No.  6363RB  came  from  some  party 
to  the  escrow.    Broussard  testified  [R.  Tr.  1128]  : 

"Q.  I  will  show  you  Debtors'  87  which  is  a 
memorandum  slip  with  the  printed  name  'Marvin 
B.  Kapelus'  on  the  top  bearing  certain  penned  nota- 
tions and  advise  you  that  this  was  among  the  docu- 
ments here.  .  .  . 

O.  You  will  observe  the  handwriting  on  it? 
A.     Yes. 

Q.  Can  you  tell  me  whose  figures  the}^  are? 
A.     Those  are  my  figures. 

Q.  In  other  words,  the  figures  60,772.90  is 
your  writing?     A.     Yes. 

Q.     And  the  figure  under  that?     A.     $20,500. 

Q.     That  is  your  writing?     A.     Yes. 

O.     The  line  is  your  writing?     A.     Yes. 

0.  And  what  appears  to  be  the  total  $80,272.90 
is  your  writing?     A.     Yes. 
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Q.  ...  Does  the  figure  10  percent  interest,  the 
first  Hne  on  that  Exhibit  Debtors'  87  have  any 
significance  to  you  or  refresh  you  as  to  the  occasion 
for  changing  the  terms  of  the  $20,500  note  from 
8  percent  interest  to  10  percent  interest?  A.  I 
don't  recall  the  occasion  for  changing  other  than 
I  know  I  was  instructed  by  someone  to  change." 

That  someone  had  to  he  Kapelns,  who  testified  [R. 
Tr.  1056-1058]  : 

"O.  Do  you  have  any  recollection  of  making  a 
note  [referring  to  D-87]  of  that  kind  and  hand- 
ing it  to  Mr.  Broussard?  A.  No,  unless  he  was 
in  my  office  which  he  has  never  been. 

Q.  Do  you  have  any  way  of  knowing  how  that 
got  into  Mr.  Broussard's  office?  A.  Not  at  all 
unless  it  fell  out  of  another  file  and  out  of  my 
briefcase. 

Q.  Could  it  have  been  handed  to  him  by  you? 
A.     No. 

Q.  Could  it  have  been  left  in  his  office  by  you? 
A.  As  I  say,  it  might  have  fallen  out  of  my — may 
I  explain  how  I  arrive  at  this  conclusion? 

Q.     Yes. 

A.     I  don't  know  what  this   was   in  regard  to. 

Q.  You  don't  know  if  that  was  even  in  regard 
to  a  Franklin  matter?  A.  No.  It  could  have 
been  any  one  of  a  dozen  things  I  have  handled.  The 
fact  that  there  is  something  regarding  an  ATA  ex- 
tended coverage  policy  would  indicate  that  it  was  a 
loan  transaction.  ATA  policy  being  applicable  to 
loan  transactions. 


I  was  probably  representing  a  lender  unless — 
I  frankly  don't  know  what  it  was  in  regard  to.  The 
lender  may  have  asked  for  an  ATA. 

Q.  Do  you  notice  the  figure  $20,500?  A.  As 
I  say  it  is  not  my  handwriting. 

Q.  I  asked  you  if  you  notice  the  figure  $20.- 
500?  A.  It  could  be  $20,500  or  $20,506.  What 
purports  to  be  a  zero  isn't  completed,  so  I  don't 
know." 
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APPENDIX  B 

Kapelus  Denies  Drawing  Quitclaim  Deed 
to  Lot  8,  August  15,  1963. 

Appellees  contended  that  two  weeks  after  trustee's 
sale,  July  31,  Kapelus  agreed  that  Crenshaw  would  re- 
convey  title  to  Lot  8  in  exchange  for  a  new  trust  deed 
securing  the  debt.  Appellees  contended  that  the  deed 
dated  August  15,  1963,  from  Crenshaw  on  Lot  8  and 
the  August  26,  1963,  "wastebasket"  escrow  instructions 
evidenced  such  agreement.  Kapelus  denied  anything  to 
do  with  Appellees  during  August,  1963,  concerning  a 
proposed  new  note  and  deed  of  trust,  and  denied  he 
drew  the  August  15,  1963  deed.  Kapelus  testified  [R. 
Tr.  1006-1007]  : 

"Q.  I  will  show  you  Debtors'  31  which  is  a 
corporation  quitclaim  deed  to  lot  8. 

Was  that  prepared  in  your  office?  A.  I  don't 
believe  so. 

Q.  Do  you  know  when  it  was  prepared?  A. 
No,  I  don't.  The  reason  that  I  don't  believe  so  is 
in  the  body  the  name  of  my  client  is  incorrect." 

Q.  Have  you  ever  used  Land  Title  Insurance 
Company  forms?  A.  Yes.  I  have  used  all  the 
title  company  forms. 

Q.  You  don't  recall  directing  anyone  to  prepare 
this?     A.     No. 

Q.  T  will  show  you —  A.  What  is  the  date  of 
that? 

Q.     August  15. 

You  are  referring  to  the  quitclaim  deed?  A. 
Yes.  I  think  as  of  that  date  we  replaced  all  of  our 
Land  Title  forms  with  Securitv  Title  forms." 
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And  he  later  continued  [R.  Tr.  1048-1049]  : 

"Q.  Do  you  have  any  recollection  at  all  today 
about  this  document?  A.  Only  recollection  I 
have  of  this  document  is  that  I  had  it  in  my  pos- 
session. I  believe  it  was  delivered  to  me  with  the 
escrow,  some  of  the  other  escrow  documents  re- 
garding the  trade  of  Katella. 

Q.  You  delivered  that  ?  A.  I  delivered  this  to 
Barnett  for  signature  or  to  the  Barnetts. 

Q.  You  delivered  it  to  Mr.  Broussard  at  United, 
did  you  not?  A.  Yes.  I  believe  I  brought  it 
back." 

Kapelus  was  forthwith  impeached  by  his  June,  1964, 
deposition  testimony  [R.  Tr.  1049-1050]  : 

"Q.  Do  you  recall  what  your  recollection  was 
about  this  when  you  testified  on  June  23  at  your 
deposition?     A.     No,  I  don't. 

Q.  Well,  at  page  34  of  the  deposition — are 
there  any  changes  in  the  copy  of  the  deposition 
that  you  have?  Is  that  the  corrected  copy,  Mr. 
Kapelus  ?     A.     No. 

Q.  On  June  23  did  you  not  testify  with  respect 
to  this  document  which  was  dated  August  15:  'A. 
The  quitclaim  deed  to  lot  8,  I  believe,  was  either 
given  to  me  on  the — I  may  have  prepared  it.  I 
think  I  prepared  the  quitclaim  deed  myself,  and  I 
think  I  had  that  sent  in  with  the  option  after 
the  escrow  instructions  were  signed.  I  don't  have 
a  transmittal  in  this  file.  It  would  be  in  the  lot  8 
file.' 

Q.  Is  that  testimony  in  error?  A.  No.  it  is 
not  in  error.  I  think  it  was  an  equivocal  state- 
ment." (Emphasis  supplied.) 
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Appellees'  counsel  then  sought  to  discover  who  had  been 
legal  secretary  to  attorney  Kapelus  on  August  15,  1963 
[R.  Tr.  1050]  : 

"Q.  Who  was  your  secretary  on  August  15, 
1963?  A.  Probably — wait  a  minute,  give  me  the 
date. 

Q.     August  15,   1963.     A.     I  couldn't  tell  you. 
Q.     Was  it  Sandra  Lerner  ?     A.     Yes. 

Q.  Was  Sandra  Lerner  a  Notary  Public?  A. 
Yes. 

Q.  Did  Sandra  Lerner  notarize  the  signatures 
of  Al  Barnett  and  Beverly  Barnett  on  the  quit- 
claim deed  on  August  15?  A.  Yes.  I  believe 
she  accompanied  me  to  their  home  on  that  Sunday." 

Appellees  then  produced  Sandra  Lerner  and  Kapelus' 
partner  Barnett.  each  of  whom  demolished  Kapelus' 
testimony  concerning  the  preparation  of  the  deed  [R. 
Tr.  1191]: 

SANDRA  LERNER: 

"Q.  Did  you  prepare  the  August  15,  1963,  cor- 
poration quitclaim  deed  ?     A.     I  think  so." 

ALBERT  BARNETT  [R.  Tr.  1436]  : 

"Q.  Mr.  Barnett,  I  will  hand  you  Debtors'  31 
and  ask  you  if  you  have  ever  seen  that  document 
before?     A.     Yes,  I  signed  it  so  obviously  I  have. 

Q.  Do  you  recall  signing  that  document?  A. 
Yes. 

Q.  Do  you  recall  your  wife  signing  that  docu- 
ment?    A.     Yes. 
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Q.  Do  you  know  who  handed  you  that  document 
to  sign  ?     A.     I  presume  it  was  Mr.  Kapelus. 

Q.  What  is  the  date  that  you  signed  that,  Mr. 
Barnett?  A.  August  15,  1964,  or — wait  a  min- 
ute.     Yes." 

And  Broussard  testified  he  did  not  prepare  the  deed 
[R.  Tr.  1154]: 

"Q.     I  will  show  you  Debtors'  Exhibit  31   and 

ask  you  specifically  if  you  drew  that  instrument? 

A.     No,  we  did  not." 
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APPENDIX  C 

Kapelus  Claims  Reporter's  Transcript  Was 
Full  of  Errors. 

Early  in  the  trial  there  appeared  numerous  and  sub- 
stantial contradictions  between  Kapelus'  testimony  at 
trial  and  his  earlier  statements  in  his  State  court  depo- 
sition conducted  on  June  23,  1964.  Kapelus  blamed  the 
deposition  reporter,  John  R.  Davis  [R.  Tr.  1091]  : 

"There  has  been  so  many  errors  in  this  deposi- 
tion that  I  don't  know  whether  I  testified  verbatim 
as  such  or  not." 

This  time  it  was  the  court  reporter  who  impeached 
Kapelus  [R.  Tr.  1018]  : 

"Q.  After  you  were  subpoenaed  did  you  ex- 
amine the  transcript  ?     A.     Yes,  sir,  I  did. 

Q.  And  make  some  examination  of  your  notes? 
A.     I  read  through  my  notes.    Yes,  sir. 

Q.  Is  that  transcript  before  you  a  true  and 
correct  verbatim  transcription  of  all  that  was  said 
at  that  deposition  hearing?  A.  Yes,  sir,  to  the 
best  of  my  knowledge  it  is." 

Nevertheless,    Kapelus    persisted    in   contending   that 

the  deposition  was  incorrectly  transcribed  [R.  Tr.  681]  : 

"Q.     BY  MR.  TROST:  In  other  words,  so  that 

I  understand  this,  that  the  date  of  the  17th  in  your 

deposition  on  page  31   was  wrong?     A.     That  is 

correct. 

Q.  It  was  the  23rd?  A.  There  are  numerous 
changes  made  in  that  deposition.  The  reporter  that 
took  that  interlineated.  There  are  typographical  er- 
rors and  the  deposition  was  not  signed  as  originally 
taken." 
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Kapelus  attempted  to  corroborate  his  contention  of 
erroneous  reporting  by  stating  he  had  made  corrections 
in  the  original  deposition  and  had  given  the  original  to 
his  State  court  attorney,  Mr.  Soden  [R.  Tr.  680]. 
Kapelus  was  promptly  impeached  by  his  own  attorneys, 
Mr.  Stodd  and  Mr.  Harwood.  Mr.  Stodd  stated  [R. 
Tr.   993]: 

"MR.  STODD :  I  am  not  personally  affronted 
but  I  would  like  to  have  in  the  record  either  from 
the  stand  under  oath  or  if  Mr.  Trost  will  accept  it 
informally  I  can  state  that  I  did  contact  Mr. 
Soden's  office  and  was  informed  by  his  secretary 
that  she  had  the  original. 

"I  asked  if  she  could  release  it. 
"She  said  not  without  Mr.  Soden's  authorization. 
Mr.   Soden  is  out  of  town  now.     I  asked  her  to 
see  if  it  was  signed. 

"She  did  say  it  was  not. 
"I  asked  for  changes. 

"She  said  there  were  none,  and  then  I  asked 
her  to  look  in  the  files  for  an  additional  copy  which 
she  was  unable  to  find. 

"According  to  her  I  do  not  have  a  copy  in  the 
files  nor  has  one  been  turned  over  to  me  nor  have 
I  ever  seen  one. 

"THE  REFEREE:  I  think  the  statement  is 
sufficient.  It  doesn't  have  to  be  under  oath." 

And  Attorney  Harwood  on  Tuesday,  December  29,  at 
Appellees'  request,  produced  the  original  deposition, 
which  contained  no  changes  [D-78;  R.  Tr.  824-825]. 

Thus,  by  the  seventh  trial  day  it  finally  appeared  that 
any  changes  Kapelus  made  must  have  been  in  a  copy, 

not  the  original. 
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When  Kapelus  was  interrogated  concerning  existence 
of  a  copy,  he  testified  [R.  Tr.  991]  that  he  checked  his 
files  and  was  unable  to  find  the  copy.  He  did  not 
know  if  Mr.  Barnett  had  it  [R.  Tr.  992].  But,  when 
confronted  with  proof  that  the  original  had  not  been 
"corrected",  he  conveniently  found  the  copy  [R.  Tr. 
1037-1039]  : 

"BY  MR.  TROST:  Q.  Mr.  Kapelus,  counsel 
has  produced  a  copy  of  your  June  23,  1964  deposi- 
tion containing  certain  changes.  I  have  that  in  my 
hand. 

I  will  hand  you  that  deposition  and  ask  you  if 
that  is  the  deposition  that  you  were  referring  to 
when  you  say  you  corrected  the  deposition  that 
was  transcribed  some  time  earlier  in  1963?  A. 
Yes. 

Q.  Where  did  you  locate  that?  A.  That  was 
located  in  a  batch  of  papers  over  at  Mr.  Barnett 's 
home. 

Q.  Was  Mr.  Barnett  home  when  you  located 
that?    A.  No,  he  was  not.    The  maid  was  there. 

Q.  Did  your  records  show  any  transmittal  to 
Mr.  Barnett?    A.  No. 

Q.  When  did  you  make  those  corrections?  A. 
Those  corrections  were  made  sometime  prior  to  the 
date  on  which  this  matter  was  calendared  for 
trial  in  the  State  court. 

T  don't  recall  the  exact  date,  but  it  was  some- 
time around  August  of  this  year,  or  last  year, 
pardon  me. 
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Q.  When  did  you  sign  the  deposition?  A.  At 
that  time. 

Q.  Did  you  sign  it  in  front  of  a  Notary  Pub- 
lic? A.  No.  I  had  it  signed  and  we  were  going  to 
—  well,  the  answer  is  no. 

Q.  Did  you  make  those  corrections  available  to 
the  court  reporter  or  to  Mr.  Walker? 

A.  I  don't  know.  I  gave  the  copy  to  Mr.  Soden 
prior,  just  prior  to  the  time  of  the  trial. 

Q.  Were  any  of  the  corrections  that  are  con- 
tained in  blue  ink  in  that  copy  made  at  any  time 
after  that  date?    A.  No,  I  don't  believe  so. 

Q.  Is  that  the  copy  which  you  made  corrections 
upon?  A.  There  are  some  other  not  in  my  hand- 
writing. 

Q.  Do  you  know  if  ]Mr.  Barnett  made  any 
other  corrections?  A.  I  don't  see  any  corrections 
other  than  in  my  hand-writing  although  there  are  a 
couple  of  scratch-outs  here. 

O.  When  you  made  the  corrections  in  the  depo- 
sition were  you  making  corrections  in  the  tran- 
scription or  corrections  in  the  truth  of  the  state- 
ment? A.  Some  were  corrections  in  transcription 
and  some  of  them  were  in  regard  to  some  confu- 
sion that  existed  at  that  time  in  regard  to  dates. 
particularly  in  regard  of  dates  and  sequences  of 
events." 


—17— 

APPENDIX  D 

Kapelus  Denies  Receiving  December  31   Telegram. 

Appellees  sent  a  telegram  [D-54]  December  31,  1963, 
to  Kapelus  tendering  performance  under  the  option. 
Kapelus  avoided  delivery.  He  testified  inconsistently 
with  reference  to  the  telegram  incident:  For  instance, 
during  examination  of  Franklin  concerning  Debtors' 
54  the  following  colloquy  from  counsel  table    [R.   Tr. 

"Q.     Is  this  the  telegram? 

I  neglected  to  ask  Mr.  Kapelus  to  produce  the 
telegram.  I  would  like  to  have  it  in  lieu  of  our 
copy. 

MR.  KAPELUS :  I  can  state  that  that  telegram 
was  never  received  as  is  witnessed  by  my  letter  of 
a  subsequent  date.  A  copy  was  received  though  on 
the  13th  of  the  following  month. 

MR.  WALKER :  Do  you  have  a  copy  ?  , 

MR.  KAPELUS :     I  believe  so. 

MR.  WALKER:  Would  you  produce  the  copy, 
please  ? 

MR.  STODD :  This  isn't  a  copy  of  that  telegram. 
This  apparently  is  some  other  telegram  sent  by  Mr. 
Reedy  to  Mr.  Kapelus;  isn't  it? 

MR.  KAPELUS:  Apparently. 

MR.  WALKER :  Let  me  .see  it. 

MR.  STODD :  Second  telegram  purporting  to  be 
a  copy  of  something  else." 

The  second  telegram  is  Debtors'  Exhibit  55  [R.  Tr. 
376]  and  shows  "received  1 --77-64".  (Emphasis  sup- 
plied.) 
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The  second  telegram  n'as  not  a  copy  of  the  first  tele- 
gram. 

Kapelus,  when  questioned  about  the  second  telegram, 
testified  [R.  Tr.  583]  : 

"Q.  You  will  recall  that  while  you  were  sitting 
at  the  counsel  table  you  produced  a  telegram 
that  was  received  by  3'ou  on  January  17.  1964. 

I  will  show  you  Debtors'  Exhibit  number  55  for 
identification.    A.  Yes. 

Q.  Do  you  recall  producing  that  telegram  from 
your  file?    A.  I  do. 

Q.  Do  you  recall  it  stating  the  date  on  which 
that  telegram  was  received?  A.  On  or  about  the 
17  th. 

Q.  Do  you  recall  whether  or  not  you  said  you 
had  ever  received  any  other  telegram  from  Mr. 
Reedy  or  ]\lr.  Franklin?  A.  \\'ould  you  rephrase 
the  question? 

O.     Read  it  back,  please. 

(Question  read.) 
A.     At  that  time? 

Q.     Yes.    A.  At  the  counsel  table  ? 

Q.  Yes.  A.  I  believe  I  made  the  statement 
that  a  copy  of  that  telegram  or  a  telegram  marked 
copy  was  received  on  the  13th  of  December  of 
1964. 

O.  Is  that  the  telegram?  A.  I  mean  January 
13.  pardon  me. 

O.  Is  that  the  telegram  that  you  received?  A. 
No.  I  believe  that  the  other  one  was  submitted 
at  the  time  of  the  taking  of  my  deposition  in  the 
State  Court  matter. 

Q.     Submitted  to  whom?     A.     Mr.  Walker. 
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It  may  have  been  added  as  an  exhibit  to  the 

original  deposition. 

Q.     In  other  words,  you  received  two  telegrams  ? 

A.     That  is  right." 

Thus,  having  finally  admitted  that  he  received  two 
telegrams,  he  testified  [R.  Tr.  585]  that  he  had  "for- 
gotten" about  the  first  telegram. 

"Q.  You  stated  that  the  copy  of  the  telegram 
that  you  received  was  Debtors'  55  for  identifica- 
tion? A.  I  stated  that  I  received  Debtors'  55 
for  identification.  However,  I  had  forgotten  at  the 
time  that  I  had  also  received  this  on  or  about  the 
13th. 

Q.  When  was  your  recollection  refreshed  that 
you  did  receive  a  copy  of  a  telegram  prior  to  the 
17th?  A.  After  reviewing  my  records  in  the  dep- 
osition." 

He  had  to  admit  receipt  prior  to  the  17th  because  in 
his  own  letter  [D-68]  dated  January  14,  1964  to 
Reedy  he  said:  "I  have  at  hand  your  telegram  of  Janu- 
ary 13,  1964  by  which  you  purport  to  exercise  the 
option.  ..."  And  Kapelus  never  did  produce  the  original 
telegram  [R.  Tr.  1040]  : 

"Q.  Did  you  find  the  telegram  that  has  been 
missing?     A.     No." 

Kapelus  then  attempted  to  put  the  onus  for  the  "dis- 
appearance" of  the  missing  telegram  on  attorney  Walker 
and  reporter  Davis  who  took  Kapelus'  deposition  in  the 
State  court  action  at  Walker's  office  on  June  23,  1964. 
Thus,  Kapelus  claimed  [R.  Tr.  584]  : 

"Q.  Is  that  the  telegram  that  you  received? 
A.     No.     I  believe  that   the  other  one  was   sub- 
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mitted  at  the  time  of  the  taking  of  my  deposition 
in  the  State  Court  matter. 

Q.     Submitted  to  whom  ?     A.     Mr.  Walker. 

It  may  have  been  added  as  an  exhibit  to  the 
original  deposition." 

And  again  Kapelus  testified  [R.  Tr.  588]  : 

"Q.  Where  is  that  telegram  that  you  received 
on  the  14th?  A.  I  don't  know.  It  was  submitted 
at  the  time  of   taking  of   the  original   deposition. 

It  was  presumed  that  either  Mr.  Walker  or  the 
reporter  had  it.  It  wasn't  attached  to  the  original 
deposition  submitted  to  me." 

But  Kapelus  was  impeached  by  deposition  reporter  John 
R.  Davis  who  testified  no  documents  were  handed  to 
him  at  the  deposition  hearing  [R.  Tr.  1018-1019]. 

Davis  was  corroborated  by  Walker's  testimony    [R. 
Tr.  1345-1346]. 
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APPENDIX  E 

Kapelus  Denies  That  He  Instructed  His  Secretary 
on  January  21,  1964,  to  Draw  a  Deed. 

Kapelus  first  asserted  that  the  option  expired  on 
January  16,  1964  by  its  express  terms.  If  subse- 
quently, on  January  21,  1964,  he  were  shown  to  have 
agreed  to  draw  a  deed  conveying  back  the  west  one-half 
of  the  Katella  property,  it  would  contradict  his  conten- 
tion that  the  option  had  expired. 

When  examined  on  this  point,  Kapelus  categorically 
denied  instructing  his  secretary  to  draw  the  deed  [R. 
Tr.  621]: 

"Q.  At  that  time  with  Mr.  Franklin,  Janes, 
and  Carol  Wood,  and  Mr.  Reedy,  did  you  instruct 
your  secretary  to  draw  the  deed  that  was  to  be 
given  back  to  Carol  Wood  ?  A.  No. 
Q.  You  did  not  ?  A.  No. 
Q.  At  any  time  that  day  in  the  presence  of  Mr. 
Franklin,  Mr.  Reedy,  Mr.  Janes  and  Miss  Wood 
or  any  of  them,  did  you  instruct  your  secretary 
to  draw  the  deed?     A.     No." 

Kapelus  was  impeached  by  Carolyn  Wood  [R.  Tr. 
1218],  Franklin  [R.  Tr.  353],  Reedy  [R.  Tr.  848]  and 
David  Janes  [R.  Tr.  1313]. 

Carolyn  Wood  testified  [R.  Tr.  1218]  : 

"We  got  into  the  conversation  of  the  deed.  I 
think  Mr.  Franklin  opened  the  conversation  with 
'Do  you  have  the  deed'  or  something  like  that. 

"Then  I  do  remember  Mr.  Kapelus  replying, 
'Well,  I'll  have  to  have  it  drawn.' 

"He  called  for  his  secretary  and  she  came  in  and 
he  told  her  to  draw  the  deed   for  Mr.   Franklin. 
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She  left  the  room.  I  believe  he  gave  her  instruc- 
tions as  to  the  parties  conveying  it  but  nothing 
about  the  description. 

"Of  course  this  was,  I  believe,  metes  and 
bounds  description.    I  recall  it  was  lengthy. 

"Mr.  Franklin  must  have  thought  that  too  be- 
cause he  spoke  up  and  said,  'What  about  the 
description?' 

"Mr.  Kapelus  said,  'She  knows  the  description. 
She  is  familiar  with  the  property'  or  some  prop- 
erty, 'She  was  aware  of  what  property  this  was.'  " 
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APPENDIX  F 

Kapelus  Claims  Tender  Under  Option  Was  Not 
Valid  and  Someone  Tampered  With  the  Option 
Date. 

Kapelus,  realizing  he  was  on  mortally  weak  grounds 
on  the  mortgage  vs.  deed  issue,  retreated  to  a  claim 
that: 

(1)  The  debtors  had  previously  breached  the  option; 

(2)  The  tender  on  January  21,  1964  under  the  option 
was  too  late;  and 

(3)  The  tender  was  improper. 

However,  on  each  point  Kapelus  was  effectively  dis- 
credited. 

Kapelus  first  contended  that  what  seemed  to  read 
January  26,  in  his  handwriting,  really  was  January  16, 
written  by  him  as  such  and  so  intended  by  the  parties 
[R.  Tr.  709]. 

Then,  when  it  appeared  to  him  that  the  instrument 
really  did  read  "January  26"  to  everyone  else  but  him, 
Kapelus  began  to  claim  that  the  instrument  must  have 
been  tampered  with,  even  though  he  had  contended  that 
what  appeared  to  be  a  "2"  was  the  way  he  wrote  a 
"1".  Kapelus  testified  [R.  Tr.  702-710]  : 

"Q.  Did  you  yourself  put  the  number,  what- 
ever it  is,  before  the  6th  on  that  option?  A.  Yes, 
I  did.    I  would  like  to  qualify  it. 

Since  obtaining  this  document  or  since  it  being 
presented  in  court  in  checking  this  against  photo- 
static copies  which  would  arise  from  the  Recorder's 
office  and  studying  the  letter  under  a  glass,  the 
letter  before  the  "6"  appears  that  it  is  in  a  dif- 
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ferent  ink  or   slightl}-  different   ink,   that   a   hook 
has  been  extended  from  it. 

"Q.  BY  AIR.  TROST:  You  did  write  a  figure 
in  front  of  the  '6'  on  the  option.  That  is  my  ques- 
tion, that  was  your  handwriting?     A.     Yes. 

Q.  Was  that  any  particular  kind  of  T  that 
you  put  in  there,  an  Arabic  '1'  or  Roman  numeral 
'1'  or  what?  A.  I  was  attempting  to  conform 
the  handwriting  to  the  pica  '1'  or  to  the  pica  type 
that  was  there  on  the  typewritten  face  which  would 
be  a  '1'  with  a  bar  below  it. 

Q.  Did  you  attempt  to  conform  the  word  'Janu- 
ary' to  pica  type?  A.  No,  I  apparently  wrote 
that,  'January.' 

O.  Are  those  your  initials  next  to  January? 
A.     Yes. 

Q.  Did  you  write  or  print  your  initials?  A.  T 
scribbled  my  initials. 

O.  But  on  the  '1'  or  the  figure  that  was  in 
front  of  the  '6,'  that  is  what  yoti  did  in  conform- 
ing with  pica  type?     A.     That  is  correct." 

So  it  became  necessary  for  Appellees  to  establish : 

( 1 )  That  the  option  was  prepared  by  Kapelus ; 

(2)  That  the  interlineation  was  in  fact  made  by  him. 
with  his  own  hand  at  the  escrow  office  in  the 
presence  of  numerous  persons,  on  September  23, 
1963  (although  he  had  earlier  testified  in  his 
deposition  that  the  meeting  at  United  occurred 
on  September  17.  1963). 

Appellees  then  proceeded  to  prove  that  after  Kapelns 
terlineated   the   option   at   United   on    September   23, 
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1963,  the  instrument  was  left  on  escrow  officer  Brous- 
sard's  desk  and  it  remained  in  the  possession  of  United 
Title  Guaranty  Company  until  recorded.  For  instance, 
Broussard  testified  [R.  Tr.  1171]  : 

"Q.  After  it  was  deposited  with  you  passing 
for  the  moment  when  it  was  deposited,  after  it  was 
deposited  with  you  did  that  instrument  ever  leave 
the  possession  of  United  Title  Guarantee  [sic] 
Company  before  it  was  recorded?     A.     No." 

Franklin  impeached  Kapelus  [R.  Tr.  339]  : 

"Q.  .  .  .  After  this  instrument  was  corrected 
in  that  particular,  what  was  done  with  it,  to  your 
knowledge?  A.  We  discussed  it  very  briefly.  Then 
he  handed  it  to  Broussard  and  said,  'Record  this 
as  the  next  paper.' 

Q.  Did  you  ever  have  that  paper  in  your  hand 
again  until  after  it  had  been  recorded  in  the  Re- 
corder's office  of  Orange  County?  A.  No,  sir.  I 
had  it  the  moment  to  look  at  it  and  to  hand  it  to 
Mr.  Reedy  who  signed  it  and  then  back  to  Mr. 
Kapelus." 

Reedy  also  impeached  Kapelus  [R.  Tr.  830-831]  : 

"Q.  Did  you  observe  this  instrument  which  is 
marked  Debtors'  33  at  the  time  of  that  discus- 
sion?    A.     Yes.  it  was  there. 

O.  Did  you  observe  someone  write  upon  it 
there  in  the  booth  ?    A.  Yes,  I  did. 

Q.  Who  did  you  observe  write  on  it?  A.  Mr. 
Kapelus. 

Q.  Where  did  he  write  on  it?  A.  He  changed 
the  date  that  the  option  expired.  That  would  be  on 
page   3. 
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Q.  At  the  top  of  the  page?  A.  Yes,  sir,  the 
second  line  on  the  top  of  page  3. 

Q.  What  did  he  do  there?  A.  He  wrote  a  '2' 
in  front  of  the  '6th'  day  of  the  month.  Then  he 
changed  the  month  of  December  to  January. 

Q.     Did  you  observe  him  do  that?    A.  Yes,  sir. 

Q.  Then  what  was  done  with  the  instrument, 
to  your  knowledge?  A.  It  was  given  to  Mr. — 
well,  Mr.  FrankHn  then  read  it  then  he  handed  it 
to  Mr.  Brussard  [sic]. 

Q.  Was  that  the  last  you  saw  of  it  in  Mr. 
Brussard's  \sic]  presence?     A.     Yes.  sir. 

Q.  Did  you  ever  see  that  document  again  until 
after  it  has  been  recorded?    A.  No." 

Appellees  then  prepared  several  exhibits  consisting  of 
blow-ups  of  the  Recorder's  recording  of  the  option,  in 
black  on  white,  and  in  white  on  black,  and  introduced 
them  in  evidence  to  show  that  the  Recorder's  photograph 
of  the  option  instrument  received  from  United  Title  for 
recording  on  October  10,  1963.  was  identical  with  the  ex- 
hibit in  this  case  [D.  104,  105].  Indeed,  Kapelus  never 
contended  the  option  was  to  expire  on  January  16th 
until  after  the  tender  of  the  option  price  on  January  21, 
1964  [R.  Tr.  1366]. 
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APPENDIX  G 

Kapelus  Claims  He  Prepared  and  Delivered  to  the 
Debtors  an  Assignment  of  the  Judgment. 

Kapelus  testified  [R.  Tr.  997-1001]  : 

"Q.  Did  you  prepare  a  copy  of  an  assignment 
of  judgment?  A.  Not  personally.  It  was  prepared 
by  my  secretary.  I  dictated  it.  .  .  .  It  was  dictated 
about,  I  recall  it  was  probably  about  three  or  four 
weeks  before  it  was  actually  transmitted.  I  think  it 
had  been  lying  around  on  Barnett's  desk. 

No.  I  recall  we  were  waiting  for  Barnett  to 
come  into  the  office  and  sign  it.  We  finally  mailed 
it  to  him. 

Q.  Did  Barnett  ever  come  in  the  office  and  sign 
it?  A.  No.  It  was  mailed  to  him  and  he  signed  it 
and  returned  it  by  mail. 

A.     I  dictated  a  letter  of  transmittal. 

Q.  When  did  you  dictate  the  letter  of  trans- 
mittal? A.  Sometime  that  day.  I  presume  De- 
cember 6."  (Emphasis  suppHed.) 

But  in  his  earlier  deposition  testimony  Kapelus,  when 
asked  what  his  first  contact  was  with  Reedy  or  Frank- 
lin after  October  10,  1963,  testified  it  was  the  27th 
of  December,  1963  [R.  Tr.  1512]: 

"  'Q.  ...  I  am  concerned  namely  now  with  the 
events  that  transpired  with  reference  to  the  option, 
with  reference  to  the  property,  with  reference  to 
your  dealings  with  Reedy  or  Franklin.  What  was 
the  first  incident?  A.  Well,  wait  a  minute,  I 
don't  understand  the  question  as  it  is  posed.  It  is 
a  little  broad.     Do  you  mean  my  first  contact  in 
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regard  to  the  property  or  my  first  contact  in  re- 
gard to  Reedy  or  Franklin,  which  is  it  ? 

Q.     Your  first  contact  with  Reedy  or  Franklin." 

And  Kapelus'  Answer  [R.  Tr.  1513]  : 

"  'A.  It  was  on  the  27th  of  December,  1963. 
I  sent  a  letter  to  Curtis  Reedy  by  certified  mail  in 
which  I  requested  a  copy  of  the  tax  statement 
showing  the  paid  receipt.'  "   (Emphasis  supplied.) 

Thus  he  omitted  any  reference  to  a  contact  of  Reedy 
by  his  December  6th  transmittal  letter  which  purportedly 
contained  the  assignment  of  judgment. 

Kapelus  was  promptly  impeached  on  this  line  by 
Reedy  [R.  Tr.  969]  : 

"Q.  Did  you  ever  receive  the  assignment  of  the 
judgment?     A.     No. 

Q.  Have  you  ever  seen  the  assignment  of  the 
judgment?     A.     No." 

And  Kapelus  was  impeached  to  the  same  effect  by 
FrankHn.  Moreover,  the  assignment  of  judgment  was 
never  recorded  in  the  Superior  Court  action  [R.  Tr. 
370,  1001:  CI.  Tr.  109]. 
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APPENDIX  H 

Kapelus  Claims  He  Required  the 
Estoppel  Statement. 

Appellants,  in  support  of  their  contention  that  the 
parties  intended  to  transfer  title,  additionally  relied  upon 
the  estoppel  statement.  Kapelus  did  not  let  the  matter 
stop  there,  but  testified  [R.  Tr.  1116]  : 

"Q.  Would  you  explain,  please?  A.  ...  I  did 
notice  several  Advance  Sheet  notations  during  that 
period  of  time  in  regard  to,  I  think  it  was  the 
Workmen  Construction  case.  That  was  going  up 
on  appeal  in  regard  to  an  alleged  claim  which  was 
later  denied  by  the  Supreme  Court  that  an  option 
contained  in  the  face  of  a  deed  would  transform 
the  deed  in  legal  effect  into  a  mortgage. 

Being  cognizant  of  that  this  is  one  of  the  rea- 
sons why  I  made  the  demand  to  Bob  Broussard 
while  zve  zuere  there  that  I  wanted  no  confusion  in 
that  respect."  (Emphasis  supplied.) 

But  Broussard  [R.  Tr.  1160]  testified  that 
United  Title  Guaranty  Company  obtained  its  title  insur- 
ance from  Western  Title  Insurance  Company;  that  the 
title  consultant  [R.  Tr.  1159]  Lester  Jones,  in  his  own 
handwriting,  prepared  the  rough  draft  of  the  estoppel 
statement  [D-lOO].  Then  Broussard  gave  these  devas- 
tating answers  [R.  Tr.  1160-1161]: 

"Q.  Immediately  after  receiving  the  instruc- 
tions that  are  dated  September  16,  1963,  did  you 
and  Lester  Jones  confer,  talk  about  that  escrow? 
A.     Yes. 

Q.  After  you  and  Lester  Jones  talked  about 
that  escrow  did  he  prepare  the  handwritten  notes 
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and  furnish  them  to  you  that  are  now  marked  Debt- 
ors' Exhibit  100?     A.     Yes. 

Q.  Did  you  then  at  the  instruction  of  Western 
Title  Insurance  Company  prepare  this  instrument? 
A.     No. 

Q.  At  the  instruction  of  United  Title  Guarantee 
[sic]  Company?  A.  It  is  nobody's  instruction 
except  for  ourselves,  I  mean  Mr.  Jones  and  myself. 

Q.  Perhaps  I  should  rephrase  the  question.  Was 
it  your  idea  to  prepare  this  instrument?  A.  No, 
not  mine ;  it  was  Air.  Jones'  actually. 

Q.  So  did  Mr.  Jones  instruct  you  to  prepare  it? 
(Emphasis  supplied.)     A.     Yes. 

Q.     And  to  send  it  to  Mr.  Kapelus?     A.     Yes." 

Broussard  further  testified  that  the  estoppel  state- 
ment had  been  drafted  and  typed  by  September  17, 
1963  [R.  Tr.  1158]  and  3  copies  were  sent  to  Kapelus 
in  the  coverning"  letter  [D-41],  which  clearly  put  Ka- 
pelus on  notice  that  Western  Title  would  not  insure  the 
west  one-half  of  the  Katella  property  unless  the  state- 
ment were  signed  "For  the  benefit  of  Western  Title 
Insurance  Company"  [D-2].  "Otherwise  this  would 
have  to  be  treated  as  a  deed  in  lieu  of  a  mortgage  and 
ivould  not  he  insurable."  fD-41]    (Emphasis  supplied.) 

And  Reedy  testified  further  that,  on  September  2i, 
after  all  of  the  documents  had  been  signed  by  the  prin- 
cipals [R.  Tr.  831]: 

"Q.  Toward  the  same  point  of  time  in  the  es- 
crow booth  there,  did  someone  else  come  to  Mr. 
Rroussard's  office  just  before  you  left?  A.  Yes. 
Some  official  in  United  Title.  .  .  . 
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A.  He  brought  a  paper  in  that  he  said,  when  he 
brought  it  in,  he  said  he  would  like  to  have  that 
signed  so  that  he  could  issue  the  title  insurance 
because  he  couldn't  issue  title  insurance  unless  it 
was. 

Q.     Was  it  signed?     A.     Yes. 

Q.     By  whom?     A.     Byrne." 

These  circumstances  sufficiently  interested  the  Ref- 
eree that  he  inquired  further  of  the  witness  Reedy  [R. 
Tr.  835]  : 

"THE  REFEREE:  That  is  Respondents'  Ex- 
hibit number  2  placed  in  front  of  you. 

The  title  people  said  you  either  sign  or  we  can- 
not issue  you  title  insurance.  Is  that  the  sum 
and    substance  ? 

THE  WITNESS :  Yes,  sir,  exactly  right. 
THE  REFEREE:  Mr.  Franklin  instructed  you 
to  go  ahead  and  sign  it  under  those  conditions? 
THE  WITNESS:     Yes." 

Kapelus'  behavior  in  this  instance  further  provoked 
the  following  colloquy  between  the  Referee  and  coun- 
sel [R.  Tr.  1576]  : 

"THE  REFEREE:  I  recall  Mr.  Kapelus  testi- 
fied that  the  Workman  [sic]  case  sticks  out  because 
he  had  already  read  it  before  he  testified.  He  said 
he  knew  it  was  on  appeal  and  was  aware  of  all  the 
holdings  or  something  to  that  effect.  He  got  wor- 
ried about  it  and  he  said  to  keep  this  from  being  a 
security  transaction  or  a  possible  mortgage  situa- 
tion that  in  view  of  what  he  learned  about  the 
preliminary  matters  in  connection  with  that  case 
that  he  told  Mr.  Rroussard  to  change  this  right  now 
and  set  up  a  so-called  estoppel  letter  or  affidavit. 
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MR.  TROST :  I  do. 

MR.  STODD :  That  is  my  recollection  and  also 
that  Mr.  Kapelus  testified  he  was  aware  that  the 
case  was  up  on  appeal.  .  .  ." 

The  significance  of  this  entire  incident  occasioned  a 
comprehensive  separate  finding  that  the  statement  was 
prepared  by  and  for  the  title  insurance  company  [CI. 
Tr.    106]. 


No.  20991 
IN  THE 


United  States  Court  of  Appeals 

FOR  THE  NINTH  CIRCUIT 


Marvin  B.  Kapelus  and  Crenshaw  Carpet  Center, 
Inc., 

Appellants, 
vs. 

A  Joint  Venture  or  Copartnership  composed  of 
Joseph  J.  Franklin,  also  known  as  J.  J.  Franklin, 
Leatrice  Franklin  and  Florence  Fitzgerald,  also 
known  as  Florence  James,  as  Joint  Venturers  or 
Copartners,  and  Joseph  J.  Franklin,  also  known  as 
J.  J.  Franklin,  Leatrice  Franklin  and  Florence 
Fitzgerald,  also  known  as  Florence  James,  indi- 
vidually, 

Appellees. 


PETITION  FOR  REHEARING. 


FILED 

John  P.  Stodd, 

812  N.  Broadway,  JUN  7      1967 

Santa  Ana,  Calif.,  ^^^  ^    ^^^^^  ^^ERK 

Attorney  for  Appellants. 

Parker  &  Son,  Inc.,  Law  Printers,  Los  Angeles.    Phone  MA.  6-917L 


JViUlS'i^"' 


TABLE  OF  AUTHORITIES  CITED 

Cases  Page 

Bryan  v.  Speakman,  53  F.  2d  463  2 

Farmers  Loan  and  Trust  Company  v.  Lake  Street, 
177  U.S.  51  2 

Greenlie-Halliday  Co.,  In  re,  57  F.  2d  173  3 

Rules 
Rules  of  the  Ninth  Circuit  Court  of  Appeal,  Rule  23..     1 

Statute 
Bankruptcy  Act,  Sec.  314 2 


No.  20991 
IN  THE 


United  States  Court  of  Appeals 

FOR  THE  NINTH  CIRCUIT 


Marvin  B.  Kapelus  and  Crenshaw  Carpet  Center, 
Inc., 

Appellants, 
vs. 

A  Joint  Venture  or  Copartnership  composed  of 
Joseph  J.  Franklin,  also  known  as  J.  J.  Franklin, 
Leatrice  Franklin  and  Florence  Fitzgerald,  also 
known  as  Florence  James,  as  Joint  Venturers  or 
Copartners,  and  Joseph  J.  Franklin,  also  known  as 
J.  J.  Franklin,  Leatrice  Franklin  and  Florence 
Fitzgerald,  also  known  as  Florence  James,  indi- 
vidually, 

Appellees. 


PETITION  FOR  REHEARING. 


Pursuant  to  Rule  23,  Ninth  Circuit  Court,  the  Ap- 
pellants herein  respectfully  petition  for  a  rehearing  on 
the  following  grounds : 

1.  Appellants  believe  that  this  Court  failed  to  con- 
sider the  fact  that  the  issues  tried  and  determined  by 
the  Referee  in  this  case  were  already  pending  trial  in 
the  state  court,  where  the  Debtors  (Appellees)  had  first 
initiated  an  action  to  have  the  deed  declared  a  mortgage 
and  to  quiet  title   [Rep.  Tr.  Vol.  IV,  pp.  449-450]. 


The  Bankruptcy  Act,  Chapter  XI,  Section  314,  gives 
the  Bankruptcy  Court  only  the  power  to  enjoin  or  stay 
actions  in  the  state  court  and  not  the  power  to  seize 
jurisdiction  over  the  controversy  itself.  The  Courts 
are  unanimous  in  holding  that  such  a  seizure  is  im- 
proper. 

"The  court  originally  acquiring  jurisdiction  is  com- 
petent to  hear  and  determine  all  questions  respect- 
ing title,  possession  and  control  of  the  property  .  .  . 
When  this  jurisdiction  has  attached,  the  court's 
possession  cannot  be  affected  by  actions  brought 
in  other  courts.  .  .  ." 

"It  is  fundamental  that  one  court  may  not  wrong- 
fully take  away  from  the  other  in  whose  custody 
it  is,  possession  of  a  res  and  then  'claim  jurisdic- 
tion over  the  property  because  it  is  in  the  pos- 
session of  the  court'  ". 

Bryan  v.  Speakman,  53  F.  2d  463. 

"The  possession  of  the  res  vests  the  Court  which 
has  first  acquired  jurisdiction  with  the  power  to 
hear  and  determine  all  controversies  relating  thereto 
.  .  .  Nor  is  the  rule  restricted  in  its  application  to 
cases  where  property  has  been  actually  seized  under 
judicial  process  before  a  second  suit  is  instituted 
in  another  court  .  .  .  the  rule  has  been  declared  to 
be  of  especial  importance  in  its  application  to  Fed- 
eral and  state  courts." 

Farmers    Loan    and    Trust    Company    v.    Lake 
Street,  177  U.S.  SI. 

"The  trustee  contends  that,  since  the  property  was 
in  the  possession  of  the  bankrupt  when  the  petition 
in  bankruptcy  was  filed,  the  case  falls  within  the 
well-established  rule  permitting  summary  jurisdic- 
tion of  the  controversv  in  such  circumstances  .  .  . 
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This  contention  disregards  the  fact  that  by  the 
foreclosure  suit  the  state  court  had  already  taken 
constructive  possession  of  the  property.  Possession 
of  the  res  vests  the  court  which  first  acquires 
jurisdiction  with  power  to  hear  and  determine  all 
controversies  relating  thereto,  and  for  the  time 
being  disables  other  courts  of  co-ordinate  juris- 
diction from  exercising  a  like  power.  Nor  is  the 
rule  limited  to  cases  where  actual  control  has 
been  exercised  in  the  first  suit  before  the  second 
is  instituted;  it  extends  as  well  to  a  suit  in  which 
the  court  may  do  so  in  the  progress  of  litigation. 
.  .  .  The  principle  that  one  court  will  not  snatch 
a  res  from  another's  mouth  is  equally  applicable 
to  a  court  of  bankruptcy." 

///  re  Grccnlic-HaUiday  Co.,  57  F.  2d  173. 

2.  This  Court  has  stated  that  it  will  not  disturb  the 
"Referee's  determination"  of  the  question  of  possession. 
The  evidence  is  clear  that  the  Referee  in  fact 
made  no  such  determination.  His  decision  on  summary 
jurisdiction  [beginning  at  Volume  XIV,  page  1678,  of 
the  Reporter's  Transcript]  was  that  he  had  summary 
jurisdiction  only  for  the  following  reasons  : 

"At  this  time  the  Court  finds  that  the  transaction 
was  nothing  more  than  a  security  transaction." 
[Page  1583,  lines  18,  19]. 

"We  conclude  that  the  debtors  acting  in  a  capacity 
of  a  Receiver  as  of  now  had  an  equitable  owner- 
ship in  this  property  from  the  date  that  they  made 
the  valid  and  legal  tender  of  money  at  Mr.  Kapelus' 
office  on  the  21st  of  January,  1964  .  .  .  Then  they 
have  had  equitable  ownership  throughout  this 
period  of  time  up  until  the  date  that  they  went  into 
Chapter  XT  which  was  on  August  26,  1964." 
[Page  1688,  lines  11-22]. 
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"Basically,  we  conclude  we  have  summary  jurisdic- 
tion based  on  the  Chapter  XI  Proceeding,  Section 
311  and  the  California  Code  Sections  which  we 
have  had  to  construe  together  with  the  cases." 

"Looking  to  all  the  facts  and  circumstances  com- 
ing up  to  the  intent  of  the  party  basically  it  was 
stated  as  a  security  transaction  was  the  intent  of 
the  parties  from  the  beginning."  [Page  1694,  lines 
12-19]. 

3.  This  Court  has  affirmed  a  finding  of  summary 
jurisdiction  with  the  statement  that  the  evidence  is  suf- 
ficient that  the  Debtors  (Appellees)  were  in  actual 
possession  of  the  subject  property,  but  refers  to  only 
one  act  which  might  indicate  a  right  to  possession  in 
the  Appellees — that  they  "removed  signs  .  .  .  from  the 
property".  Said  statement  is  not  supported  by  the  evi- 
dence, which  actually  shows  that  the  Debtor  Franklin 
admittedly  did  not  know  when  this  sign  was  removed 
[Rep.  Tr.  Vol.  IV,  p.  448].  The  evidence  actually 
shows  that  the  subject  property  was  totally  unimproved, 
unoccupied,  unused,  and  not  susceptible  to  physical  pos- 
session by  anyone  [Rep.  Tr.  Vol.  IV,  p.  440]. 

4.  This  Court  has  stated  as  a  fact  that  "the  prop- 
erty was  worth  ten  to  twenty  times  the  value  of  the 
antecedent  debt".  Assuming  that  the  Court  is  refer- 
ring to  the  option  price  of  $20,500.00  as  "the  antecedent 
debt"  (which  was  actually  v$9,461.81),  the  record  con- 
tains no  evidence  to  establish  such  a  property  value. 
The  only  remotely  qualified  evidence  was  by  an  ap- 
praiser presented  by  Appellees  who  testified  that  the 
property  had  a  total  value  of  $150,000.00    [Rep.   Tr. 


Vol.  X,  p.  1247].  Against  the  property  was  a  trust 
deed  with  a  balance  due  of  approximately  $85,000.00. 
Furthermore,  the  evidence  shows  clearly  that  the  sub- 
ject property  was  transferred  in  exchange  for  another 
property  which  the  Debtors  subsequently  were  able  to 
encumber  for  at  least  $135,000.00. 

Respectfully  submitted, 

John  P.  Stodd, 

Attorney  for  Appellants. 


Certificate. 

I  hereby  certify  that  in  my  judgment  the  petition  for 
rehearing  is  well  founded  and  further  certify  that  it  is 
not  interposed  for  delay. 

John  P.  Stood, 

Attorney  for  Appellants. 


Service  of  the  within  and  receipt  of  a  copy 

thereof  is  hereby  admitted  this day 

of  June,  A.D.  1967. 
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In  the 

United  States  Court  of  Appeals 

for  the  Ninth  Circuit 


Scott  Lumber  Company,  Inc., 

Appellant, 
vs. 

United  States  of  America, 

Appellee. 


Appellant's  Brief 


STATEMENT  OF  PLEADINGS  AND  FACTS 
DISCLOSING  JURISDICTION 

This  is  a  condemnation  case  brought  by  the  Government  to 
secure  title  to  a  private  existing  road  through  private  forest  lands 
in  Shasta  County,  California,  ovv-ned  in  fee  by  the  Scott  Lumber 
Company,  against  Scott  and  others  including  the  Southern  Pa- 
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cific  Land  Company  and  the  Watt  interests.  (T  1.)*  Summary 
Judgment  was  granted  (T  160)  with  respect  to  all  issues  except 
the  amount  of  compensation  to  be  paid  to  Appellant,  Scott. 
The  issue  of  damages  was  tried  before  a  jury  which  rendered 
a  verdict  (T  206)  fixing  the  compensation  at  $691.00.  Appel- 
lant moved  for  a  new  trial  (T  217)  which  was  denied  (T  237) 
and  Final  Judgment  (T  212)  was  entered.  An  Appeal  was  duly 
taken  from: 

(a)  The  Summary  Judgment. 

(b)  The  denial  of  the  Motion  for  New  Trial. 

(c)  The  Final  Judgment. 

This  Court  has  jurisdiction  under  Title  28  U.S.C.  §  1291. 

STATEMENT  OF  THE  CASE  WITH  RESPECT  TO 
SUMMARY  JUDGMENT 

Appellant,  Scott  Lumber  Company,  Inc.,  hereinafter  referred 
to  as  Scott,  is  engaged  in  logging  and  the  production  of  wood 
products.  It  owns  some  26,000  acres  of  timberland  and  has  its 
mill  at  Burney  in  Shasta  County,  California.  Its  mill  uses  some 
logs  from  its  own  forest  property  but  mostly  purchases  selectively 
marked  standing  timber  from  others,  principally  the  U.S.  Forest 
Service.  The  roadway  condemned  by  this  action  is  an  existing  sys- 
tem of  three  parcels  on  Sec.  31  in  Shasta  County,  which  section  is 
owned  in  fee  by  Scott  and  is  one  of  a  number  of  separate  parcels  in 
the  vicinity  of  Burney  owned  by  Scott.  This  section  is  an  integral 
part  of  Scott's  timber  holdings  (T  27),  all  of  which  are  inextrica- 
bly involved  in  the  land  management  program  of  long  term  sus- 
tained yield,  in  compliance  vv'ith  the  California  Forest  Practice  Act, 


*Throughout  this  Brief  T  will  be  used  to  designate  the  Transcript  of 
Record  prepared  by  the  Clerk  of  the  District  Court  and  R  will  be  used 
to  designate  the  Reporter's  Transcript. 
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to  preserve  this  timber  as  a  resource  and  assure  a  constant  supply 
of  timber  for  the  years  to  come. 

In  order  to  visualize  the  property  involved,  Exhibit  G  (R 
132)  has  been  reproduced  as  Appendix  B  at  the  end  of  this 
Brief.  This  shows  the  entire  Sec.  31  with  the  condemned  road- 
way marked  in  green  and  the  danger  tree  strips  forming  a  part 
thereof  shown  in  yellow  bordering  the  condemned  right  of  way 
on  both  sides. 

Scott  resisted  the  taking  by  a  timely  Motion  to  Stay  the  Action 
(T  18)  which  was  treated  as  a  Motion  to  Vacate  the  Order 
of  Possession  and  combined  with  a  formal  Motion  to  Vacate 
Possession  (T  77).  Scott  also  answered  the  Complaint  (T  50) 
and  included  an  affirmative  defense  (T  51)  that  the  taking 
was  not  for  public  use  and  benefit,  was  confiscatory  and  was 
without  due  process  of  law.  Numerous  affidavits  were  filed 
by  Scott  in  support  of  its  position  (Berry,  T  26;  Martin,  T  123; 
Spann,  T  126;  Rollow,  T  131).  Contrary  affidavits  were  filed 
by  Government  employees  (Mason,  T  100;  Stathem,  T  103; 
Dole,  T  108;  Edward,  T  113;  Dole,  T  117).  In  addition,  the 
Government  filed  Requests  for  Admissions  of  Fact  and  Inter- 
rogatories. Answers  were  furnished  promptly  by  Scott  (T  60). 
The  affidavits,  pro  and  con,  show  the  marked  dispute  as  to 
the  material  facts  relative  to  the  nature  of  the  taking.  Before 
the  Motion  to  Vacate  was  heard,  the  Government  filed  a  Mo- 
tion to  Determine  a  Preliminary  Legal  Question  (T  136),  ad- 
vising the  Trial  Court  that  there  was  no  need  under  the  author- 
ities to  consider  the  Scott  Motion,  since  it  had  the  absolute  right 
to  take  any  roads  which  were  or  might  be  useful  in  order  to 
manage  its  timber  resources. 

A  Memorandum  and  Order  (T  153)  were  issued  sustaining 
the  Government's  position.  The  Government  requested  (T  I60) 
this  Order  to  be  arbitrarily  converted  into  an  Order  for  Sum- 
mary Judgment  against  Scott  under  F.R.C.P.  Rule  23(c);  and 
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Summary  Judgment  was  entered  thereon  (T  160).  Scott  appeals 
from  the  Summary  Judgment  at  this  time  under  F.R.C.P.  Rule 
56(d). 

STATEMENT  OF  THE  CASE  WITH   RESPECT  TO  THE 
JURY  TRIAL  ON  THE  AMOUNT  OF  COMPENSATION 

After  the  entry  of  Summary  Judgment  the  only  issue  permitted 
by  the  Trial  Court  to  go  to  the  jury  was  the  amount  of  com- 
pensation due  Scott  for  the  taking.  All  of  the  other  several 
named  Defendants  disclaimed  any  ownership  or  rights  in  the 
property  taken  and  gave  up  any  claim  to  the  proceeds  for  the 
taking  (Southern  Pacific,  T  188;  Watt  Interests,  T  193e).  The 
Government  moved  for  a  Pre-Trial  Hearing  (T  189)  and  the 
Pre-Trial  Hearing  was  had  pursuant  to  Rule  16  F.R.C.P.  and 
the  Pre-Trial  Order  was  entered  July  28,  1964  (T  194).  On  this 
Appeal  Scott  relies  on  the  error,  amongst  others,  committed  by 
the  Trial  Court  in  sua  sponte  failing  to  follow  the  Pre-Trial 
Order  in  any  material  respect,  to  the  sole  and  material  preju- 
dice of  Scott. 

The  issue  as  to  the  amount  of  compensation  was  determined 
by  a  jury  (T  17c).  The  trial  began  December  1,  1964  (R  12) 
and  ended  December  17,  1964  (R  1708).  Just  before  the  in- 
structions and  in  commenting  on  the  evidence,  the  Trial  Court 
attacked  (R  1662,  et  seq)  and  struck  from  the  record  all  of 
the  valuation  testimony  of  Defendant's  experts  Sanders  (R  1668) 
and  Wall  (R  1666),  these  being  Scott's  chief  witnesses.  The 
case  was  submitted  to  the  jury  solely  upon  the  testimony  of 
the  Government  experts.  On  the  basis  of  this  circumstance  the 
Court  considered,  but  sidestepped,  a  Motion  for  a  Directed  Ver- 
dict (R  1606;  1612-21).  However,  the  instructions  were  given 
based  upon  the  figment  that  this  was  the  usual  case  where  there 
was  conflicting  evidence  of  value.  The  jury  received  its  instruc- 
tions on  December  17,   1964    (R   167).   Shortly  thereafter  the 
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jury  rendered  a  verdict  setting  compensation  in  the  sum  of  $691.00 
(T  206),  the  exact  amount  testified  to  by  Howell  (R  1318). 
Judgment  was  entered  thereon,  January  7,  1965  (T  207). 
Promptly  thereafter  Scott  filed  a  Motion  for  a  New  Trial  (T 
217)  which  was  heard  by  the  Trial  Court,  April  8,  1965.  On 
December  28,  1965,  a  Memorandum  Order  was  entered  denying 
the  Motion  for  a  New  Trial  (T  237).  A  Notice  of  Appeal  to 
this  Court  was  filed  February  15,  1966  (T  254).  The  matter 
comes  to  this  Court  alleging  error  in  the  trial  and  in  the  denial 
of  the  Motion  for  a  New  Trial. 

SPECIFICATION  OF  THE  ERRORS  RELIED  UPON 

The  errors  urged  on  this  Appeal  are  as  follows: 

1.  The  Court  erred  in  entering  the  Summary  Judgment  of 
March  31,  1961  because  there  was  no  showing  whatever  by  the 
Government  that  there  was  no  genuine  issue  as  to  material  facts, 
or  that  the  Government  was  entitled  to  judgment  as  a  matter 
of  law.  On  the  contrary,  the  pleadings,  depositions  and  affidavits 
on  file  show  a  very  sharp  disagreement  on  material  facts  which 
were  in  issue. 

2.  The  Court  erred  in  disregarding  and  acting  contrary  to 
the  Pre-Trial  Order  prepared  by  the  Government  which  stated 
unequivocally  that  the  agreed  facts  "shall  henceforth  govern 
these  proceedings." 

3.  The  Court  erred  in  accepting  the  valuation  figures  testi- 
fied to  by  the  Government  witnesses,  which  testimony  was  insuffi- 
cient because: 

(a)  They  failed  to  take  into  consideration  the  Forest 
Practice  Act  of  the  State  of  California. 

(b)  They  considered  only  the  most  profitable  use  of  the 
land  in  determining  value. 

(c)  They  considered  only  one  kind  of  informed  pros- 
pective purchaser,  i.e.,  the  buyer  who  owned  no  other  tim- 
ber land. 
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(d)  They  did  not  consider  the  agreements  and  condi- 
tions of  the  Forest  Service  Special  Use  Permits  issued  by 
the  Forest  Service  for  use  of  such  roadways  which  forbid 
the  closing  of  the  roadways  for  any  purpose  and  therefore 
control  of  the  roadway  for  purposes  of  logging  was  im- 
possible. 

and  because  of  these  deficiencies  there  was  not  sufficient  evi- 
dence to  support  the  verdict. 

4.  The  Court  erred  in  striking  the  testimony  of  Defendant's 
valuation  experts,  Sanders  and  Wall,  and  denouncing  them  just 
prior  to  the  instructions  to  the  jury,  which  was  tantamount  to 
directing  the  jury  to  disregard  all  of  Defendant's  valuation  tes- 
timony to  the  discredit  of  and  irreparable  damage  and  prejudice 
of  Defendant's  case.  All  of  this  brought  about  an  unexplained 
divergence  between  the  rulings  as  to  the  exclusion  of  Defend- 
ant's evidence  and  the  statements  with  respect  thereto  just  prior 
to  the  instructions  to  the  jury,  and  the  instructions  themselves, 
which  is  also  error. 

5.  The  Court  erred  in  failing  to  recognize  and  hold  diat 
Defendant's  initial  objections  to  the  Instructions  to  the  Jury 
were  continuing  objections  to  each  and  all  of  them. 

6.  The  Court  erred  in  failing  to  instruct  the  jury  with  respect 
to  critical  issues  which  failure  was  bound  to  result  in  a  miscar- 
riage of  justice,  and  more  particularly  in  the  following  respects: 

(a)  That  Sec.  31  was  owned  in  fee  by  the  Defendant, 
Scott  Lumber  Company,  at  the  time  of  the  taking. 

(b)  That  in  the  determination  of  value,  the  prospective 
purchaser  could  be  other  than  the  "cut  out  and  get  out" 
timber  buyer  not  interested  in  owning  land  or  timber 
land. 

(c)  That  the  Government's  valuation  experts  did  not  take 
into  account  one  of  two  types  of  prospecti\'e  purchasers 
and  based  their  valuation  figures  only  on  depletion  cutting. 
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(d)  That  the  highest  and  best  use  of  Sec.  31  was  for 
the  production  and  management  of  timber  which  could  not 
be  accomphshed  by  depletion  cutting. 

(e)  That  the  Government  witnesses  were  not  qualified 
to  express  any  opinions  as  to  the  most  profitable  use  of 
Sec.  31,  and  that  figures  based  upon  the  most  profitable 
use  are  valueless. 

(f)  That  the  loss  of  a  controlled  road,  replaced  by  a 
Special  Service  Road  where  the  public  cannot  be  excluded 
is  an  element  of  damage  for  which  Defendant  should  be 
compensated. 

SUMMARY  OF  ARGUMENT 

This  condemnation  suit  was  tried  in  two  parts.  The  first  part 
involving  the  propriety  of  the  Government's  taking  of  this  pri- 
vate property,  was  decided  on  a  Motion  to  Determine  a  Pre- 
liminary Legal  Issue  which  was  converted  by  tlie  Government 
into  an  Order  for  Summary  Judgment  after  the  Government 
received  a  favorable  decision  on  its  earlier  Motion.  Appellant 
contends  that  so  far  as  this  portion  of  the  case  is  concerned, 
the  taking  was  pursuant  to  an  agreement  between  the  Forest 
Service,  the  Watt  private  interests  and  the  Lorenz  Lumber  Com- 
pany to  implement  their  private  agreement  to  destroy  competi- 
tion and  prefer  the  interests  of  Lorenz  and  Watts  without 
any  public  need  or  purpose.  Appellant  contends  further  that 
the  taking  for  such  purpose  is  illegal  and  insufficient  to  make  it 
a  taking  for  a  public  purpose.  Since  the  facts  were  in  dispute, 
Summary  Judgment  was  neither  proper  nor  permissible.  The 
granting  of  Summary  Judgment  was  error. 

The  second  portion  of  the  suit  was  the  trial  before  a  jury 
to  determine  just  compensation  to  Scott  for  the  taking  of  its 
property.  Here  there  had  been  a  Pre-Trial  Hearing  at  which 
certain  controlling  facts  had  been  stipulated  and  embodied  in  a 
Pre-Trial    Order    prepared    by    the   Government   attorney.    The 
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Order  stated  inter  alia,  that  these  agreed  facts  would  "there- 
after  govern   these  proceedings". 

The  Trial  Court  did  not  follow  the  Pre-Trial  Order,  but  sua 
sponte  and  v/ithout  notice  struck  out  and  ignored  the  Stipula- 
tion, allowed  the  Government  to  impeach  Appellant's  experts 
because  of  the  claimed  existence  of  easement  rights  by  Southern 
Pacific,  struck  the  testimony  of  Appellant's  experts  primarily 
for  their  failure  to  consider  such  easement  rights,  and  there- 
after instructed  the  jury  that  the  failure  of  Appellant's  wit- 
nesses to  cover  such  conflicting  ownership  could  be  used  to  dis- 
credit all  of  Appellant's  position.  This  precluded  the  possibility 
of  a  fair  jury  determination,  imparted  bias  to  the  jury,  and  was 
clear  error,  requiring  reversal  and  remand  for  a  new  trial. 

Assuming,  arguendo,  the  striking  out  of  all  of  Defendant's 
valuation  testimony  was  proper  and  justified,  the  same  rules 
and  standards  applied  to  Appellant's  valuation  experts  were  not 
applied  to  the  Government's  valuation  experts  and  had  the  same 
standards  been  applied  their  testimony  would  have  been  stricken 
because  of  their  ignorance  of  and  failure  to  consider  essential 
facts. 

Thus  the  Government  witnesses  were  allowed  to  ignore  the 
Forest  Practice  Act  of  the  State  of  California  which  made  the 
basis  of  their  valuation,  "clear  cutting",  illegal  and  contrar)'  to 
public  policy  if  done  by  a  private  citizen.  The  Government 
experts  instead,  were  allowed  to  adopt  the  theory  and  base 
their  valuations  upon  the  most  profitable  use  of  the  land  which 
is  concerned  with  economics  and  accounting  in  which  areas 
neither  witness  was  qualified  to  express  any  opinion  or  con- 
clusion; they  considered  only  one  kind  of  prospective  purchaser 
in  making  their  valuation,  namely  one  not  subject  to  California 
law  and  who  owned  no  other  timber  land,  to  the  complete 
exclusion  of  another  admittedly  different  kind  of  purchaser,  one 
who  did  own  other  timber  land  and  was  subject  to  California 
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law;  the  Government  witnesses  were  allowed  to  ignore  the 
printed  standard  conditions  of  the  Forest  Service  Special  Use 
Permits,  which  were  contrary  to  the  facts  to  which  they  testified 
and  upon  which  they  based  their  valuation  opinions.  Accord- 
ingly, because  of  these  deficiencies  and  the  insufficiency  of  a 
sound  basis  for  the  expression  of  opinions,  their  conclusions 
were  also  valueless,  and  therefore,  there  is  not  sufficient  evi- 
dence to  support  the  verdict  of  the  jury. 

Furthermore,  the  Court  erred  in  timing  the  striking  of  tlie 
valuation  testimony  of  Appellant's  experts  to  come  just  before 
the  instructions  which  inflamed  and  prejudiced  the  jury  against 
Appellant  and  had  the  effect  of  discrediting  all  of  Defend- 
ant's testimony.  This  brought  about  an  unexplained  divergence 
in  the  rulings  which  the  jury  was  unable  handle,  i.e.,  the  strik- 
ing of  the  valuation  testimony  as  separated  from  any  other 
testimony  by  Defendant's  witnesses,  leaving  the  jury  with  the 
impression  that  only  the  Government  witnesses  were  to  be 
believed.  Finally,  the  Court  erred  by  failing  to  instruct  the  jury 
with  respect  to  critical  issues,  the  failure  of  which  was  bound 
to  result  in  a  miscarriage  of  justice,  which  is  just  what  occurred. 
There  is  no  pretense  that  these  instructions  were  requested  by 
Appellant  or  were  denied  over  objection.  They  were,  however, 
necessary  to  a  proper  trial  and  the  Court  should  have  given 
these  in  the  proper  control  of  the  litigation.  While  these  may 
not  be  specific  issues  on  an  appeal,  nevertheless,  they  v/ere  proper 
for  consideration  on  a  Motion  for  New  Trial  and  the  failure 
of  the  Court  to  recognize  this  failure  and  grant  a  new  trial 
is  error  which  requires  reversal  and  remanding  for  a  new  trial. 
The  determination  of  just  compensation  to  Scott  was  impossible. 

Upon  all  of  the  circumstances  it  abundantly  appears  that  the 
evidence  cannot  support  the  verdict  of  $691.00  as  fair  com- 
pensation for  the  land,  and  that  the  determination  of  fair 
compensation  to  Appellant  was  denied  through  the  errors  which 
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are'  here  asserted  on  Appeal.  It  should  be  noted  that  in  mat- 
ters of  condemnation,  a  private  citizen  is  faced  with  a  pro- 
ceeding brought  by  a  Federal  agency,  with  Federal  attorneys 
and  before  a  Federal  tribunal.  The  Federal  Courts  under  those 
circumstances  have  a  heavy  responsibility  to  make  certain  that 
just  compensation  is  determined  only  after  a  fair  and  impartial 
trial.  That  was  not  done  here.  For  this  reason  alone  the  suit 
should  be  remanded  for  a  new  trial. 

ARGUMENT 

The  right  of  a  private  party  to  own  and  hold  property  even 
against  the  Government  is  protected  by  a  Constitutional  pro- 
hibition against  its  taking  except  for  public  use,  and  only  then 
for  just  compensation  (United  States  Constitution,  Fifth  Amend- 
ment). The  Government  did  not  take  the  entire  Sec.  31  owned 
by  Appellant,  Scott  Lumber  Company,  Inc.,  but  only  the  portion 
thereof  comprising  the  road  system  of  diree  parcels  and  the 
timber  bordering  the  existing  roadway  (R  1231).  The  taking 
occurred  May  18,  I960. 

THE  COURT  ERRED  IN  ENTERING  SUMMARY  JUDGMENT 

Rule  56(c)  F.R.C.P.  provides  that  Summary  Judgment  shall  be 
granted  if  the  pleadings,  depositions,  answers  to  interrogatories, 
admissions  on  file  and  affidavits,  if  any,  show  that  diere  is  no 
genuine  issue  as  to  any  material  fact  and  that  the  moving  party 
is  entitled  to  judgment  as  a  matter  of  law.  Throughout  the  course 
of  several  motions  in  the  early  stages  of  this  litigation  there  was 
never  any  attempt  by  the  Government  to  show  through  the  plead- 
ings, the  Answers  to  the  Interrogatories,  depositions  or  the  Affi- 
davits that  there  was  no  genuine  issue  as  to  the  material  facts  or 
that  the  Government  was  entitled  to  judgment  as  a  matter  of  law. 
The  issue  raised  by  all  of  the  pleadings  and  supporting  documents. 
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was  whether  the  taking  was  for  a  public  purpose;  Scott's  proof 
being  that  it  was  primarily  a  scheme  to  favor  one  lumber  mill,  the 
Lorenz  Lumber  Co.,  as  against  Scott  in  particular,  as  well  as  any 
other  operator  within  the  area,  and  that  the  Congressional  authority 
for  condemnation  does  not  exist  for  this  purpose. 

There  is  no  dispute  that  the  road  system  consisting  of  three 
parcels  shown  in  green  on  Exhibit  G  reproduced  as  Appendix  B 
at  the  end  of  this  Brief,  was  an  existing  fire  trail  system  which 
had  been  made  by  Scott  into  a  prudent  operator's  logging  road 
(R  78,  1153)  suitable  for  the  cutting  and  removal  of  timber  on 
Sec.  31  and  for  the  transport  of  timber  thereover  by  operators  in 
the  surrounding  areas  (R  20-21;  59).  A  much  larger  area  is 
affected  by  the  taking  as  this  includes  the  yellow  portion  as  well 
as  the  green  portion  which  is  the  road  itself.  This  prudent  opera- 
tor's logging  road  varied  from  twelve  to  eighteen  feet  in  width 
and  was  a  dirt  road  which  was  carefully  built  and  maintained, 
watered  during  the  dry  season,  graded  constantly  and  drained  by 
the  installation  of  culverts.  It  is  carefully  prepared  for  the  winter 
season  to  prevent  erosion  and  disruption  of  the  road  surface.  It  is 
kept  this  way  in  order  to  maintain  the  heavy  traffic  of  logging 
trucks  and  other  necessary  equipment  with  the  maximum  smooth- 
ness and  facility  and  a  minimum  of  delays. 

By  referring  to  the  plat  which  is  the  area  which  is  also  repro- 
duced as  Appendix  C  at  the  end  of  this  Brief,  it  will  be  observed 
that  Sec.  31  is  reproduced  in  blue  and  that  within  the  designated 
lines  the  area  colored  green  are  those  belonging  to  the  Forest 
Service  and  those  in  red  by  the  Watt  Interests.  The  only  other 
privately  owned  timber  land  is  reproduced  by  yellow  and  a  dark 
green.  This  was  the  area  to  be  controlled  by  the  agreement  between 
the  Forest  Service,  Watt,  and  Lorenz,  and  the  road  was  needed 
through  Sec.  31  to  carry  out  the  terms  of  this  private  agreement 
(T  32,  34).  The  Government,  of  course,  has  no  sawmill.  The 
Watt  Interests  have  large  holdings  of  timber  land  in  this  area  (T 
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27)  but  no  sawmill.  The  Watt  Interests  were,  therefore,  instru- 
mental in  bringing  Lorenz  into  the  area,  and  Lorenz  established 
a  sawmill,  but  has  no  timber  land  in  this  area  (T  31,  33).  Thus, 
Scott  and  Lorenz  are  direct  competitors  for  the  timber  products  of 
this  area  (R  23,  1197).  In  conveying  Sec.  31  to  Scott,  the  Watt 
Interests  reserved  a  right  to  pass  over  the  road  system  on  Sec.  31 
in  order  to  move  their  products  to  the  Lorenz  mill  (T  33).  The 
Watt  timber  in  Sec.  19  to  the  north  was  cut  by  Lorenz  in  1958  in 
the  area  known  as  Snow  Cabin  (T  31 ) . 

Prior  to  the  condemnation  in  this  case  Watt  and  Lorenz  tried 
to  buy  the  Scott  mill  (T  33).  Failing  in  this,  the  Government  in 
conjunction  with  Lorenz  initiated  negotiations  with  Scott  for  the 
use  of  the  road  system  through  Sec.  31  (T  33) .  Scott  offered  to  let 
anyone  purchasing  Government  timber  haul  the  logs  over  this 
road  system  without  the  payment  of  any  fee  and  with  only  the 
usual  maintenance  provisions  (T  31,  38).  However,  the  nego- 
tiations bogged  down  because  of  the  Government's  insistence  that 
it  own  these  roads  (T  36).  Since  the  ownership  in  other  hands 
could  affect  management  of  all  of  Scott's  lands  and  because  of  the 
danger  of  competitive  prejudice,  Scott  refused  to  part  with  title. 
Condemnation  was  filed  prior  to  the  close  of  negotiations  (T  38). 

For  what  purpose  then  did  the  Government  condemn  these 
three  parcels?  Certainly  not  to  build  logging  roads  to  remove 
Government  timber  because  prudent  operator's  logging  roads  were 
already  there  (T  27)  and  available  without  charge  except  custom- 
ary maintenance.  Certainly  not  for  administrative  purposes  for  the 
Government  had  the  right  to  pass  over  these  roads  at  all  times, 
particularly  for  fire  control  and  suppression  purposes  (R  69). 
Accordingly,  condemnation  was  not  necessary  either  to  build  a 
road  or  to  move  Government  timber  over  the  road.  Condemnation 
was  not  necessary  for  recreational  purposes  because  Sec.  31,  since 
the  surrounding  sections  involve  difficult  steep  terrain,  was  not 
particularly  adaptable  for  recreational  purposes  (R  1145,  1146). 
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The  only  remaining  purpose  discernible  from  the  record  is  that 
the  Government  wished  to  increase  the  width  of  the  roadway  (T 
22)  from  the  then  width  of  twelve  to  eighteen  feet  to  its  present 
width  of  twenty-eight  to  thirty  feet  to  favor  the  larger,  unusual 
and  publicly  illegal  equipment  utilized  by  Lorenz.  A  thirty  foot 
width  road  is  not  needed  for  logging  because  most  logging  vehicles 
and  particularly  those  employed  by  Scott  over  the  years,  conform 
to  the  State  of  California  truck  and  trailer  load  widths  of  a  maxi- 
mum eight  feet.  The  existing  road  system  was  adequate  for  these 
needs  (R99). 

It  was  apparent  that  Scott  had  nothing  to  gain  by  joining 
in  or  implementing  this  agreement  because  (T  34-35) : 

(a)  The  purpose  of  the  agreement  was  to  confer  pri- 
vate benefit  to  Lorenz  and  to  the  financial  detriment  of 
Scott. 

(b)  It  would  destroy  the  usefulness  of  Sec.  31  in  Scott's 
over-all  plan  of  timber  management. 

Although  no  written  agreement  was  ever  signed  between  the 
Forest  Service,  Watt  and  Lorenz,  the  substance  became  the 
agreement  (T  68)  and  was  put  into  operation  without  Scott 
through   the  means  of  this  condemnation. 

While  the  condemnation  here  appears  at  first  blush  to  be  in 
the  public  interest,  a  reading  of  the  testimony  and  the  affi- 
davits of  both  parties  contains  convincing  evidence  to  the  con- 
trary. Scott  is  in  the  hapless  and  hopeless  position  of  having 
its  land  expropriated  by  the  Government  for  discriminatory  pri- 
vate benefit  of  its  competitors,  while  destroying  a  part  of  its 
own  property.  Scott  has  no  remedy  except  to  appeal  to  this 
Court. 

The  clear  preference  to  Lorenz  is  pointed  up  by  the  fact 
that  Lorenz  does  not  use  standard  size  logging  trucks,  but  uses 
the  so-called  "off-highway  vehicle",  which  has  an  over-size  width, 
height  and  weight  and  is  illegal  for  use  on  public  highways. 
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The  width  averages  from  eleven  to  twelve  feet  and  are  pro- 
hibited and  illegal  on  State  highways.  It  is  a  matter  of  simple 
arithmetic  to  show  that  standard  width  logging  trailer  loads 
eight  feet  wide  such  as  Scott  and  almost  every  other  logger 
uses,  can  pass  comfortably  on  an  eighteen  foot  road  area  while 
"off-highway"  vehicles  cannot  do  this.  Both  the  Government 
and  Scott  were  well  aware  that  Scott  could  not  be  forced  to 
widen  the  existing  roadway.  Thus  the  present  plan  was  adopted. 
The  problem  was  solved  and  a  competitive  advantage  given 
Lorenz  in  the  sale  of  Government  timber  by  this  condemnation. 
In  competitive  bidding  and  sale  of  Government  timber  the  cost 
of  hauling  is  an  important  factor  (R  1163).  If  Lorenz  had  to 
pay  the  upkeep  on  longer  roads,  and  could  not  pass  over  Sec. 
31,  it  would  have  to  include  its  higher  truck  cost.  If,  however, 
it  could  use  its  illegal  "off -highway"  equipment  on  special 
Government  roads  it  could  haul  more  logs  at  a  lesser  cost  than 
its  competitors,  and  the  base  cost  would  not  be  paid  by  it — 
but  rather  bv  the  Taxpayers — including  Scott.  It  is  clear  that 
Scott,  by  using  vehicles  complying  with  the  State  highway  laws, 
was  penalized. 

The  above  facts,  of  course,  are  disputed  in  many  instances 
by  the  Government.  Scott  does  not  urge  here  that  its  position  would 
be  sustained  upon  a  trial,  but  only  urges  that  these  facts  should 
hzxe  gone  to  the  jury  for  determination  as  to  whether  the  taking 
was  for  a  private  purpose. 

THE  COURT  ERRED  IN   DISREGARDING  AND  ACTING 
CONTRARY  TO  THE  PRE-TRIAL  ORDER 

The  Pre-Trial  Order  (T  194-196)  was  prepared  by  the  Gov- 
ernment after  the  Pre-Trial  Hearing.  It  was  entered  pursuant  to 
Rule  16  of  the  Federal  Rules  of  Civil  Procedure  and  Local  Rule 
ND-3,  and  stipulated  that  it  "shall  henceforth  govern  these  pro- 
ceedings" (T  194). 
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With  respect  to  the  status  of  the  ownership  by  Scott  of  the 
entire  Sec.  31  and  the  encumbrances  upon  it,  said  Order  provided 
in  paragraph  (2)  (Tl95): 

"(2)  That  at  the  time  of  taking  the  land  involved  was 
owned  in  fee  simple  by  Defendant  Scott  Lumber  Company, 
Inc.  subject,  however,  to  certain  easements  and  rights  of  way 
vested  in  Defendants,  R.  G.  Watt  and  Alice  McCourt  Lamm, 
individually,  and  as  Trustee  of  Trust  "B"  of  the  estate  of 
W.  E.  Lamm,  deceased." 

There  is  no  dispute  that  the  Pre- Trial  Order  was  agreed  upon 
as  controlling  the  trial  and  that  Scott  relied  thereon.  The  Trial 
Court,  however,  ignored  the  Pre-Trial  Order  and  permitted  testi- 
mony with  respect  to  the  claimed  ownership  of  an  additional 
easement  by  the  Southern  Pacific  Land  Company.  This  testimony 
was  utilized  for  two  purposes,  firsf  to  show  depreciated  value  of 
Scott's  property,  and  second  to  discredit  Scott's  experts  who  did 
not  refer  to  this  aspect  of  the  case  in  their  testim.ony.  The  Govern- 
ment's valuation  experts  testified  that  they  examined  the  records 
and  found  that  the  property  was  subject  to  easements  of  both 
the  Watt  Interests  and  the  Southern  Pacific  (Howell,  R  1304;  Lin- 
viUe,  R  1405)  and  both  had  used  these  items  as  encumbrances 
(Howell,  R  1304,  1349;  Linville,  R  1406)  substantially  limiting 
the  value  of  the  property  both  before  and  after  the  taking.  Coun- 
sel for  the  Government  made  no  request  at  any  time  to  be 
relieved  of  the  stipulation  and  Order. 

Rule  16  does  not  require  that  the  stipulations  in  a  Pre-Trial 
Order  controlling  the  course  of  the  litigation  shall  freeze  the  trial 
into  a  solid  state  regardless  of  subsequent  developments.  The 
Rule  specifically  provides  that  the  Order  may  be  modified  at  the 
trial  upon  request  to  prevent  manifest  injustice.  It  does  not, 
however,  contemplate  ex  parte  departures,  particularly  if  made 
by  the  Trial  Court  sua  sponte,  after  one  party  has  put  in  his 
entire  case  in  reliance  upon  the  Order. 
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To  the  contrary,  the  Courts  of  this  Circuit  in  reliance  upon 
Rule  16  of  the  Federal  Rules  of  Civil  Procedure  and  Local  Rule 
ND-3,  underscore  the  necessity  of  compliance  with  the  Pre-Trial 
Order  and  the  agreed  facts,  except  where  relief  is  necessary,  after 
notice,  to  prevent  manifest  injustice. 

In  IP'alker  v.  ]Fest  Coast  Fast  Freight,  Inc.,  233  F.2d  939  (9th 
Cir.,  1956),  Chief  Judge  Denman  noted:  (p.  94l) 

"Appellant  contends  that  the  District  Court  erred  in  re- 
fusing to  allow  her  to  show  pain  and  suffering  in  child  birth 
and  the  necessity  of  shortening  the  gestation  period  to  seven 
and  one  half  months  caused  by  her  injuries.  The  District 
Court  stopped  her  attorney  in  the  midst  of  discussing  this 
item  of  damage  in  his  opening  statement  and  refused  to 
allow  the  presentation  of  evidence  on  the  point  because 
appellant  had  failed  to  disclose  such  a  contention  at  the  pre- 
trial conference.  Appellant  urges  that  the  pre-trial  order 
when  construed  with  information  known  by  appellees  covers 
such  an  element  of  damage. 

"Federal  Rules  Civ.  Proc,  rule  16,  28  U.S.C.A.  provides 
that  a  pre-trial  order  'controls  the  subsequent  course  of  the 
action,  unless  modified  at  the  trial  to  prevent  manifest  in- 
justice.' One  major  purpose  of  such  an  order  is  to  eliminate 
surprise  by  sharpening  and  simplifying  the  issues  which  must 
be  tried.  The  District  of  Oregon  has  strictly  required  the 
disclosure  of  'all  legal  and  fact  issues'  at  the  pre-trial  con- 
ference since  'surprise,  both  as  a  weapon  of  attack  and 
defense,  is  not  to  be  tolerated  under  the  *  *  *  Federal 
procedure'  and  the  'rules  outlaw  the  sporting  theory  of  justice 

from  Federal  courts." 
******* 

"Assuming  appellant  had  no  intention  of  catching  appel- 
lees off  guard  at  trial,  she  easily  could  have  moved  for  an 
amendment  to  the  pre-trial  order  to  specifically  include  such 
a  claim  for  damages.  Even  after  appellant's  counsel  was 
stopped  by  the  trial  judge  while  he  was  discussing  this  issue 
with  the  jurv,  no  such  motion  was  made. 

"The  District  Court  did  not  err  in  this  respect." 
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In  Ringling  Bros.-Barnum  &  Bailey  C.  Shows  v.  Olvera,  119 
F.2d  584  (9th  Cir.,  1941),  Olvera  contracted  with  RingHng  Bros, 
as  an  independent  contractor,  to  perform  as  a  trapeze  artist.  Lan- 
guage in  the  contract  released  the  circus  from  ordinary  negligence 
under  Florida  law,  and  likewise  in  Texas  where  there  is  no  public 
policy  against  contracts  which  exempt  one  from  liability  for  ordi- 
nary negligence.  The  refusal  of  requested  instructions  predicating 
liability  of  the  circus  solely  on  gross  negligence  was  reversible 
error.  The  Court  held:  (p.  584) 

"The  injuries  to  Olvera  occurred  in  a  performance  while 
the  circus  was  traveling  through  Kansas.  At  the  pretrial 
conference  it  was  stipulated  that  Florida  was  the  place  of 
making  of  the  contract  and  the  stipulation  made  a  part  of 
the  pretrial  order.  This  pretrial  stipulation  is  binding  unless 
modified  at  the  trial  (Federal  Rules  of  Civil  Procedure, 
rule  16,  28  U.S.C.A.  following  section  723c).  At  the  trial 
there  was  evidence  from  which  it  could  be  inferred  that  the 
contract  was  executed  in  Texas,  but  the  order  was  not  modi- 
fied and  we  hold  the  stipulation  is  binding." 

In  First  Federal  Savings  &  Loan  Ass'n.  of  Bremerton  v.  United 
States,  295  F.2d  481  (9th  Cir.,  1961)  the  District  Court  granted 
the  Government  specific  performance  of  a  contract  to  lease,  which 
appellant  considered  inequitable  because  the  rent  did  not  represent 
reasonable  value.  The  Court  held:  (p.  482) 

"In  this  case  certain  witnesses  testified  giving  their  opinions 
as  to  the  reasonable  rental  value  of  the  premises  here  involved 
and  the  sums  stated  by  them  were  substantially  in  excess  of 
the  rental  agreed  in  the  contract  for  lease  referred  to  in  the 
trial  court's  opinion.  The  trial  court  made  no  findings  as  to 
the  reasonable  rental  value  and  gave  no  consideration  to  the 
question  of  whether  the  agreed  rental  was  or  was  not  inade- 
quate. 
******* 

"However,  the  case  was  tried  after  a  pre-trial  conference 
and  on  entry  of  an  order  defining  the  issues  to  be  tried  and 
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setting  forth  the  contentions  of  the  parties  with  respect  to 

the  facts  and  the  law.  The  question  of  the  adequacy  of  the 

consideration  and  the  fairness  of  the  contract  was  not  listed 

as  an  issue  in  the  pre-trial  order  which  undertook  to  set 

forth  all  of  the  issues  of  fact  and  of  law  to  be  tried  and 

determined  by  the  Court. 
******* 

"Tor  the  reason  we  have  suggested,  the  trial  court  was  not 
obliged  to  take  any  action  in  respect  to  this  argument  of  the 
appellant  since  the  issues  before  the  court  had  been  com- 
pletely defined  and  formulated  in  the  pre-trial  order  men- 
tioned. As  noted  in  Rule  16  F.R.Civ.P.,  28  U.S.C.A.,  the 
purpose  of  such  a  pretrial  order  is  "the  simplification  of  the 
issues'." 

The  Order  here  was  made  with  the  clear  assent  of  both  parties. 
There  was  no  reservation  of  the  point  now  raised  by  the  Govern- 
ment and  supported  by  the  Trial  Court.  No  application  was  made 
by  Government  counsel  during  the  trial  to  be  relieved  from  this 
Pre-Trial  Order,  and  the  Court  did  not  take  any  action  to  do 
so,  or  to  protect  Appellant  from  any  release  from  the  Order  dur- 
ing the  trial. 

It  is  possible  that  the  Trial  Court  may  have  believed  it  could 
ignore  the  Pre-Trial  Order  and  that  its  attack  upon  Scott  was  to 
further  justice.  However,  the  authorities  uniformly  hold  that  if 
a  party  is  to  be  released  from  his  agreement  at  pre-trial  because 
of  a  subsequent  change  of  circumstances,  then  the  Court  must 
impose  protective  terms  to  prevent  harm  to  the  opposing  party, 
and  the  failure  to  do  so  is  reversible  error. 

Moore's  Federal  Practice,  1964  Supplement  to  Vol.  3,  pp.  74,  75: 
"In  relieving  counsel  of  pretrial  stipulations  to  prevent 
injustice,  the  court  must  impose  protective  terms  to  prevent 
harm  to  opposing  party  and  failure  to  do  so  was  reversible 
error."  [Citing  Laird  v.  Air  Carrier,  263  F.2d  948  (5th  Cir., 
1959)]. 
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Seminar  on  Procedures,  "The  Pre-Trial  Order"  by  Hon.  A. 

Sherman  Christenson  of  the  U.S.  District  Court,  Utah,  29  FRD 

191,  at  378: 

"While  the  trial  court  has  the  right  to  relieve  counsel  of 
pre-trial  stipulations  to  prevent  manifest  injustice,  it  should 
impose  suitable  protective  terms  or  conditions  to  prevent  sub- 
stantial harm  to  the  opposing  party.  The  court  errs  in  re- 
lieving a  party  of  a  stipulation  as  to  a  crucial  fact  without 
imposing  appropriate  conditions  to  protect  the  opposing 
party."  [Citing  Laird  v.  Air  Carrier  Engine  Service,  Inc.,  263 
F.2d948  (5th  Cir.,  1959)}. 

There  was  nothing  at  the  trial  which  required  the  alteration  of 
the  Pre-Trial  Order,  and  it  is  very  clear  that  the  Trial  Court  failed 
to  impose  any  measures  to  protect  Scott;  on  the  contrary,  its  final 
act  in  striking  the  testimony  of  the  Scott  experts  at  the  close  of 
the  entire  case,  came  after  it  was  too  late  for  Scott  to  amend  its 
proofs.  This  is  reversible  error. 

Why  did  Scott's  attorney  not  call  the  provisions  of  the  Pre-Trial 
Order  to  the  Court's  attention.^  This  is  easily  answered.  He  was  a 
young,  inexperienced  attorney  who  had  not  participated  in  the 
Pre-Trial  Order  (R  39).  Furthermore,  there  was  no  way  of  know- 
ing that  the  Trial  Court  would  rely  upon  the  alleged  ownership 
by  Southern  Pacific  to  destroy  Scott's  case.  At  the  time  counsel 
became  aware  of  the  situation,  the  testimony  had  been  closed  and 
the  statements  made  to  the  jury  before  he  was  permitted  to  object 
(R  1669) .  One  of  the  major  benefits  of  the  Federal  Rules  of  Civil 
Procedure,  including  pre-trial,  is  to  do  away  with  trickery  and 
entrapment  and  to  make  sure  that  the  judgment  is  based  upon 
merit,  not  on  the  adversary's  adroitness. 

Witnesses  on  behalf  of  Scott,  Messrs.  Berry  and  Toler,  testified 
that  at  the  time  of  the  purchase  in  1951  the  Southern  Pacific  ease- 
ment had  been  cleared  away  by  the  title  company,  so  that  there 
were  no  other  deeded  rights  of  way  except  those  of  the  Watt 
Interests  stated  in  the  deed  (R  83;  R  252).  Further  there  was  no 
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adjacent  land  owned  by  Southern  Pacific  Land  Co.  which  would 
have  rendered  the  right  of  way  valuable  and  of  substance  (R 
1283).  Thus  Scott's  witnesses  by  failing  to  testify  as  to  the  South- 
ern Pacific  so-called  easement  were  merely  affirming  what  was 
believed  to  be  true,  and  that  which  was  stipulated  as  true  by  the 
Pre-Trial  Order. 

The  gravity  of  the  departure  from  the  Pre-Trial  Order  did  not 
appear  until  near  the  end  of  the  trial,  just  before  the  instructions 
were  given.  At  that  time  the  Trial  Court,  in  commenting  on  the 
evidence,  stressed:  (R  1662) 

"During  the  trial  I  have  indicated  to  you  on  more  than 
one  occasion  that  the  opinion  of  a  so-called  expert  witness 
is  only  as  good  as  the  reasons  that  back  it  up.  Tliat  is,  the 
reasons  and  the  knowledge  upon  which  it  is  based. 

"For  an  expert  to  base  his  opinion  on  facts  as  the  expert 
chooses  to  interpret  the  facts  is  one  thing.  But  for  an  expert 
to  base  his  opinion  on  erroneous  facts  is  something  else." 

The  Court  then  added  that  if  an  expert  assumed  erroneous  facts 
which  were  basic  to  the  opinion  such  that  it  would  be  substan- 
tially changed  if  he  had  known  or  considered  tlie  true  facts,  then 
the  whole  opinion  became  worthless. 

Following  this  observation  the  Trial  Court  then  directed  the 
jury's  attention  to  the  testimony  of  Scott's  valuation  expert  Wall, 
treating  it  as  a  horrible  example  of  careless  testimony  and  striking 
it  because,  inter  alia,  Wall  had  arrived  at  his  opinion  as  to  value 
without  considering  the  Southern  Pacific  Land  Company  ease- 
ment, which  apparently  did  not  exist.  Thus  the  Court  stated: 
(R  1663-4) 

"Now,  we  have  such  a  problem  in  this  case  in  the  valua- 
tion opinion  of  Mr.  Wall,  one  of  the  valuation  witnesses  for 
Scott  Lumber  Company.  Mr.  Wall  admitted  in  reaching  his 
opinion  as  to  the  before  and  after  value  of  the  property  in 
question  he  did  not  know  that  the  Southern  Pacific  Company 
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and  its  assigns  and  successors  had  a  right  to  cross  the  prop- 
erty or  transport  timber  across  Section  31.  Yet  the  record 
contains  uncontradicted  evidence  that  the  Southern  Pacific 
did  have  such  a  right.  Additionally,  he  assumed  that  as  of 
May  18,  I960,  the  United  States  Government  had  no  right 
to  utilize  the  road  system  on  the  property  whereas  the  evi- 
dence has  been  established  without  contradiction  that  these 
roads  could  be  used  by  the  Forest  and  other  officers  of  the 
United  States  on  official  business." 

The  Trial  Court's  very  words  contain  the  repudiation  of  the  terms 
of  the  Pre-Trial  Order  and  its  striking  of  Wall's  testimony  merely 
completed  the  error.  At  this  point  Scott's  case  was  hopelessly 
prejudiced  and  the  gravity  of  the  error  is  plainly  apparent. 

The  Trial  Court's  comments  on  the  right  of  the  Government  to 
pass  over  Sec.  31  ignored  the  Government's  stipulation  that  it  had 
no  deeded  right  to  do  so  (R  255) .  However,  it  is  true  that  all  land 
within  the  Shasta-Trinity  National  Forest  wherein  the  Forest 
Service  is  responsible  for  fire  protection,  by  custom  and  by  law 
the  Government  is  given  the  right  to  pass  over  the  land  for 
administrative  or  fire  purposes.  The  Government  has  always  had 
this  right  (Berry,  R  69;  Toler,  R  238).  However,  the  Trial  Court's 
language  made  it  appear  that  the  Government  already  owned  an 
easement  or  had  other  title. 

The  Trial  Court's  prejudice  as  to  Wall  because  of  what  it  be- 
lieved to  be  his  ignorance  of  the  valuable  ownership  of  the 
Southern  Pacific  Land  Co.,  was  further  exemplified  when  it  told 
counsel,  after  both  parties  had  rested  but  out  of  the  presence  of 
the  jury:  (R  1597) 

"Now  going  from  there  to  his  [Wall's]  lack  of  knowledge 
of  the  right  of  Southern  Pacific  to  use  a  right  of  way  across 
the  property,  I  don't  know  how  I  could  possibly  instruct  this 
jury  to  devaluate  Mr.  Wall's  opinion  after  I  had  told  them 
he  had  made  an  erroneous  assumption  with  reference  to 
Southern  Pacific's  right  to  cross  the  property. 
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"He  is  in  error  in  this  respect  because  there  is  no  evidence 
in  the  record  to  the  contrary.  All  we  have  is  the  evidence  that 
Southern  Pacific  did  have  a  right  of  way  across  the  property 
and  we  have  no  evidence  to  the  contrary." 

The  stipulation  by  the  parties  in  the  Pre-Trial  Order  had,  of 
course,  accounted  for  the  "lack  of  evidence  to  the  contrar}'." 

Nor  was  the  reference  to  the  Southern  Pacific  an  isolated  in- 
stance where  the  Trial  Court  permitted  tlie  Government  to  ignore 
the  Pre-Trial  Order,  without  equivalent  protection  to  Scott. 

In  another  instance,  concerning  a  possible  reversion,  the  Court 
instructed  the  jury  that  the  estates  and  interests  condemned  by  the 
Government  were:  (R  1678) 

"in  case  of  permanent  abandonment  of  the  right  of  way  by 
Plaintiff,  the  title  and  interest  therein  taken  shall  end,  cease 
and  terminate,  and  title  shall  revert  to  the  then  owners  of 
the  underlying  interests  in  said  right  of  way." 

This  instruction  is  contrary  to  the  Pre-Trial  Order  wherein  it  was 

stipulated  in  paragraph  (3)  :  (T  195) 

"Defendants,  R.  G.  Watt  and  Alice  McCourt  Lamm,  indi- 
vidually, and  as  Trustee  of  Trust  "B"  of  the  Estate  of  W.  E. 
Lamm,  deceased,  have  previously  appeared  in  this  proceeding 
and  have  disclaimed  any  further  interest  in  the  estate  con- 
demned and  in  the  amount  to  be  awarded  for  the  taking 
herein."  (Emphasis  supplied) 

Thus,  the  jury  was  instructed  on  facts  contrary  to  the  Pre-Trial 
Order. 

And,  in  the  opinion  denying  the  Motion  for  a  New  Trial  the 
Trial  Court  sua  sponte  again  impeached  the  Pre-Trial  Order  by 
referring  to  a  letter  (T  248)  from  the  attorney  for  the  Watt  and 
Lamm  interests,  not  in  evidence  and  not  in  the  record,  in  which  it 
was  requested  that  the  Pre-Trial  Order  should  state  that  in  the 
event  the  Government  abandoned  the  easement  the  interests  were 
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to  revert  back  to  the  parties.  This  is  not  what  the  Pre-Trial  Order 
states.  Paragraph  (3)  of  the  Pre-Trial  Order  states,  (T  195) 
that  they: 

"*  *  have  previously  appeared  in  this  proceeding  and 
have  disclaimed  any  further  interest  in  the  estate  con- 
demned *  *" 

This  is  what  Scott  relied  upon  in  its  case.  Thus,  even  after  being 
specifically  advised  of  the  Pre-Trial  Order,  the  Trial  Court  still 
insisted  upon  ignoring  it  to  the  sole  injury  of  Scott.  After  many 
meetings  Scott  and  the  Government  had  entered  into  the  stipula- 
tions. In  return  for  the  stipulation  as  to  ownership,  Appellant 
stipulated  as  to  the  value  of  the  timber  taken.  When  the  Trial 
Court  ignored  one  stipulation,  it  should  have  also  released  Scott 
from  its  stipulation  as  to  value  of  the  timber,  and  granted  the 
new  trial. 

THE  TRIAL  COURT  ERRED  IN  ACCEPTING  THE  VALUATION 
FIGURES  OF  THE  GOVERNMENT  WITNESSES  BASED  UPON 
ERRONEOUS  ASSUMPTIONS 

As  has  already  been  pointed  out,  every  effort  was  made  to  im- 
press the  jury  that  the  opinions  of  an  expert  witness  must  be 
soundly  based,  and  that  Scott's  witnesses  did  not  fulfill  this 
standard  (R  1666). 

Thus  the  Trial  Court  instructed  the  jury:  (R  1675) 

"A  witness  wilfully  faults  in  one  material  part  of  his  tes- 
timony is  to  be  distrusted  in  others.  The  Jury  may  reject  the 
whole  of  the  testimony  of  a  witness  who  has  wilfully  sworn 
falsely  as  to  a  material  point." 

And  again:  (R  1686) 

""However,  you  are  instructed  that  certain  witnesses  may 
not  base  their  valuations  upon  unwarranted  theories  of  law 
or  assumptions  of  fact,  nor  upon  matters  of  a  speculative  or 
conjectural  nature;  nor  may  be  [j/V  the]  opinions  of  expert 
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witnesses  be  based  upon  a  sequence  of  conjectures.  To  the 
extent  that  the  opinion  of  any  of  the  expert  Vv'itnesses  is 
based  upon  such  matters,  his  testimony  is  of  Httle  value 
and  should  be  disregarded." 

With  the  castigation  and  elimination  of  the  valuation  opinions  of 
Appellant's  experts,  Wall  and  Sanders,  and  with  no  comment  by 
the  Court  upon  the  valuation  opinions  of  the  Government  wit- 
nesses, these  instructions  can  only  exaggerate  the  situation  and 
mislead  the  jury  into  believing  that  the  Government  witnesses 
were  above  any  fault.  The  same  standards  were  not  applied  to  the 
Government  witnesses.  If  they  had  been  then  the  Government 
valuation  opinions  would  also  have  been  stricken. 

Governmenf-  Valuation  Experts  Formed  Their  Conclusions  Without 
Consideration  of  the  Forest  Practice  Act  of  the  State  of 
California 

It  is  believed  to  be  uncontroverted  and  incontrovertible  that  the 
most  dominant  consideration  of  forest  lands  is  the  preservation 
of  the  timber  as  a  natural  resource.  This  is  inseparably  tied  to  the 
principle  of  conservation  (R  1128) .  The  Forest  Service  in  charge  of 
Federally  owned  timber  property  has  an  established  policy  for  and 
practices  long  term  timber  management.  By  this  is  meant  that  the 
timber  is  treated  as  a  product  to  be  harvested  so  that  there  is  a  con- 
tinuous yield  without  depletion  or  exhaustion  of  the  timber  as  a  re- 
source (Howell,  R  1373;  Stathem,  R  1128,  1137,  1191).  The  Gov- 
ernment is  dependent  upon  selling  its  timber  to  privately  owned 
mills  in  the  maintenance  of  this  practice,  but  under  no  circumstance 
will  the  Government  sell  timber  except  on  the  basis  of  sustained 
yield  timber  management  to  insure  that  there  will  always  be  a  tim- 
ber resource  for  the  American  people  (R  1139).  Private  timber 
owners  also,  have  assiduously  followed  the  practice  of  timber  man- 
agement and  without  it  private  forest  industry  could  not  exist.  Scott 
has  practiced  timber  management  for  years  and  Sec.  31  is,  of  course 


25 

inextricably  a  part  of  the  timber  management  program  (R  18, 
140) .  It  seems  axiomatic  that  there  can  be  no  conservation  of  the 
timber  resource,  whether  publicly  or  privately  owned,  without 
long  term  timber  management.  Southern  Pacific  Land  Company 
operates  its  timber  property  on  a  management  basis  to  conserve  the 
timber  as  an  asset  (R  1289)  and  so  does  the  P.G.  and  E.  (R  1281). 
Again,  Mr.  Stathem  testified  that  after  careful  analysis  the  Forest 
Service:  (R  1154) 

""*  *  had  determined  the  best  and  highest  use  of  this  area 

was  for  the  harvesting  of  the  timber,  managing  the  timber 

crop." 

It  is  abundantly  clear  from  the  testimony  that  both  Government 
valuation  experts  Howell  and  Linville  based  their  valuation  opin- 
ions not  upon  timber  management  and  conservation  but  contrarily 
upon  the  immediate  harvest  of  all  of  the  timber  on  Sec.  31,  all 
898  acres  (Howell,  R  1336,  1314;  Linville,  R  1437,  1409,  1466). 
Both  of  these  witnesses  testified  as  to  what  they  meant  by  clear 
cutting  or  immediate  harvest.  Linville  testified  that  clear  cutting 
meant  that  they  would  cut  all  of  the  trees  with  no  "attempt  to 
save  any  of  the  trees  that  you  are  not  forced  to  leave"  (R  1466-7) . 
They  based  their  valuations  on  clear  cutting  the  section  on  a  "cut 
out  and  get  out"  basis,  leaving  only  stumps  (R  1455).  They  also 
used,  in  arriving  at  their  valuations,  not  forest  land  but  stump- 
land  or  cut  over  land,  (Howell,  R  1259,  1261,  1294, 1299, 1307-10; 
Linville,  R  1420,  1453).  Such  clear  cutting  operation  Linville 
testified  would  take  no  more  than  from  one  to  two  years  (R 
1464).  Howell  said  within  a  year  (R  1394).  When  this  was 
finished  the  land  would  have  a  value  only  as  stumpland  and 
Linville  testified  that  there  was  a  good  market  for  stumpland 
(R  1422,  1454).  This  had  a  different  market  than  timber  land 
(R  1422,  1454).  There  can  be  no  question  but  that  the  Govern- 
ment testimony  is  conclusive  that  the  valuation  opinions  were 
based  upon  the  clear  cutting  of  Sec.  31.  In  denying  the  Motion 
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for  a  New  Trial  the  Trial  Court  held  in  effect  that  private  timber 
owners  could  cut  as  they  pleased  regardless  of  the  illegality, 
immorality  and  stupidity  of  the  clear  cutting  (T  249-250). 

There  can  be  no  doubt  that  the  conclusions  of  the  Government 
valuation  experts  necessarily  involve  a  failure  to  consider  the  laws 
of  the  State  of  California,  because  clear  cutting  is  illegal  and 
against  public  policy.  There  is  no  question  but  that  Sec.  31  is 
privately  owned  timber  land  within  the  jurisdiction  of  the  State 
of  California  and  that  the  cutting  of  privately  owned  timber  land 
is  governed  and  controlled  by  the  Statutes  of  the  State  of  Cali- 
fornia. The  Public  Resources  Code  of  the  State  of  California  de- 
fines the  purposes  in  Section  4901*  as  follows:  (pp.  369-370) 
"GENERAL  PROVISIONS  AND  DEFINITIONS. 

"§  4901.  This  chapter  may  be  known  as  the  Forest  Prac- 
tice Act.  The  purpose  of  this  chapter  is  to  declare  the  exist- 
ence of  a  public  interest  in  the  forest  resources  and  timber 
land  of  this  State;  to  declare  the  necessity  of  good  forest 
practices  in  the  harvesting  of  forest  resources  to  conserve 
and  maintain  the  productivity  of  the  timberlands  in  the 
interests  of  the  economic  welfare  of  the  State  and  the  con- 
tinuance of  the  forest  industry;  to  establish  forest  districts  in 
which  standards  of  forest  practice  shall  be  adopted  to  promote 
the  maximum  sustained  productivity  of  the  forests;  to  author- 
ize the  creation  of  district  forest  practice  committees  which 
shall  formulate  and  adopt  forest  practice  rules,  and  approve 
forest  management  and  alternate  plans  for  final  approval 
of  the  State  Board  of  Forestry;  to  specify  the  manner  in 
which  forest  practice  rules  and  plans  shall  be  administered; 
and  to  provide  for  the  functioning  of  the  district  forest  prac- 
tice committees  in  an  advisory  capacity  to  the  State  Board 
of  Forestry. 

"The  public  interest  is  affected  by  the  management  of 
forests,  timberlands,  watersheds  and  soil  resources  of  the 
State,  and  ;'/  is  the  policy  of  this  State  to  encourage,  promote 


♦Effective  September  11,  1957  and  in  effect  at  the  time  of  the  taking. 
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and  require  such  development,  use.  and  management  of  for- 
ests and  timberlands  as  will  maintain  the  continuous  pro- 
duction of  forest  products,  to  the  end  that  adequate  supplies 
of  forest  products  are  assured  for  the  needs  of  the  people  and 
industries.  It  is  the  pohcy  of  this  State  to  encourage  and 
assist  private  ownership  in  the  management  and  economic 
development  of  privately  owned  timberlands."  (Emphasis 
supplied) 

Thus,  it  is  against  the  public  policy  as  established  by  this  Code 
to  cut  timber  land  on  any  basis  other  than  management  of  the 
timber  lands,  so  as  to  maintain  the  continuous  production  of  forest 
products  to  meet  the  needs  of  the  people  and  industries. 

There  is  no  question  but  that  Sec.  31  falls  squarely  within  the 
definition  of  timber  land  provided  in  Section  4904  of  the  Code. 
There  is  also  no  question  but  that  the  prospective  purchaser  for 
Sec.  31  whether  he  be  a  timber  owner  as  defined  by  Section  4907, 
or  a  timber  owner-operator  as  defined  by  Section  4908,  or  a  timber 
operator  as  defined  by  Section  4910  of  the  Code,  all  are  equally 
bound  by  the  single  definition  of  the  "Timber  operations"  in  Sec- 
tion 4911  of  the  Code.  In  other  words,  the  Forest  Practice  Act 
applied  in  I960  not  only  to  mill  operators,  but  to  any  private 
purchaser,  whether  he  desires  to  clear  cut  or  not. 

By  Section  4936  of  the  Code,  a  committee  was  established  for 
the  determination  of  forest  practice  rules  which  have  the  binding 
effect  of  law  when  approved  by  the  State  Board  of  Forestry. 

All  logging  or  timber  operations  in  the  State  of  California  on 
privately  owned  land  in  I960,  at  the  time  of  the  taking,  was  sub- 
ject to  a  valid  permit  from  the  State  Forester,  a  condition  of 
which  was  the  unconditioned  warranty  to  abide  by  the  minimum 
cutting  rules  established  pursuant  to  the  Code.  Thus,  before  any 
prospective  purchaser  could  cut  any  privately  owned  timber  land, 
whether  he  was  another  timber  land  owner  or  a  gyppo,  he  was 
required  to  subscribe  to  the  principles  of  forest  management  and 
the  preservation  of  the  timber  resource,  and  to  cut  accordingly. 
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Amongst  the  rules  promulgated  pursuant  to  the  Forest  Practice 
Act  published  in  February,  I960,  by  the  State  of  California  Depart- 
ment of  Natural  Resources,  Division  of  Forestry,  which  form  a 
part  of  the  California  Administrative  Code,  and  the  particular 
rules  referring  to  the  North  Sierra  Pine  Forest  District  (II)  in 
which  Sec.  31  is  located,  a  statement  of  purposes  is  clear: 

"921.  Statement  of  Purposes.  The  purpose  of  these 
rules  is  to  establish  min'mium  standards  of  forest  practice  for 
promoting  maximum  sustained  productivity  of  the  forests  of 
the  North  Sierra  Pine  Forest  District  in  the  interests  of  the 
economic  welfare  of  the  State  of  California  and  the  continu- 
ance of  the  forest  industry,  as  contemplated  by  the  Forest 
Practice  Act  (Section  4901  et  seq.,  Public  Resources  Code)." 
(Emphasis  supplied) 

The  minimum  cutting  practices  are  provided  in  Article  3  and 
are  as  follows: 

"923.  Cutting  Practices.  Every  operator  shall  take  pre- 
cautions and  necessary  actions  in  all  harvesting  operations 
on  timberlands  to  insure  continuous  production  of  forest 
products.  To  comply  with  these  provisions,  he  shall  regulate 
his  cutting  operations  for  different  conditions  and  circum- 
stances as  follows: 

"923.1.  Minimum  Diameter.  Every  timber  operator 
shall  conduct  his  timber  operations  so  as  to  leave  uncut  all 
thrifty,  immature  ponderosa  pine,  sugar  pine,  Jeffrey  pine, 
incense  cedar,  white  fir,  Douglas  fir,  red  fir  and  white  pine 
trees  that  are  not  at  least  20.0  inches  D.B.H.,  except  as  pro- 
vided in  Section  923-2  of  these  rules."  (Emphasis  supplied) 

The  Public  Resources  Code  of  the  State  of  California  and  the 
Forest  Practice  rules  promulgated  pursuant  thereto  must  be 
accepted  as  audiority  to  show  that  there  are  not  two  standards, 
one  for  the  cutting  of  public  timber  lands  and  a  different  one  for 
private  timber  land,  that  the  Forest  Practice  Act  of  1957  (Pub. 
Res.  Code  §  4901)  made  certain  that  they  were  in  conformity. 
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There  is  no  evidence  that  the  Government  valuation  experts 
ever  considered  the  laws  of  the  State  of  California  regarding  the 
cutting  of  timber  on  privately  owned  property.  To  the  contrary, 
if  they  had  it  would  have  been  perfectly  apparent  that  clear  cut- 
ting not  only  would  be  against  public  policy  as  stated  by  the  Code, 
but  a  punishable  offense.  It  is  clear,  therefore,  that  the  Govern- 
ment experts  gave  opinions  as  to  value  based  upon  a  practice 
which  is  contrary  to  the  stated  public  policy  and  contrary  to  law 
as  set  forth  by  the  California  Forest  Practice  Act.  Thus,  under 
the  Olson  case,*  such  a  use  could  not  be  legally  considered  since 
the  land  was  not  "adaptable"  to  the  use  upon  which  the  value 
was  predicated. 

No  clearer  manifestation  of  the  disregard  for  the  actual  law 
or  actual  facts  can  be  found  than  the  complete  disregard  of  the 
State  law.  In  sum,  Scott  finds  itself  damaged  because  it  adhered 
to  the  law  of  its  sovereign — the  State  of  California.  While  the 
Forest  Service  and  the  Federal  Government  often  are  free  to 
ignore  State  law — private  citizens  are  not. 

The  Government  Experts  Considered  Only  the  Most  Profitcble  Use 
of  the  Land  in  Determining  Value 

In  the  absence  of  any  comparable  sales,  as  is  the  case  here 
(Howell,  R  1293;  Linville,  R  1410-11),  market  value  is  some- 
times determined  on  the  basis  of  the  highest  and  best  use  to 
which  the  land  in  question  may  be  put.  Here,  the  jury  was  so 
instructed  (R  1680).  Mr.  Stathem,  the  U.S.  Forest  Service  Super- 
visor for  the  Shasta-Trinity  National  Forest  (R  1124)  in  which 
Sec.  31  is  located  (R  1134)  testified  that  the  Forest  Service  made 
a  careful  review  of  all  of  the  land  within  the  forest  under  his 
charge  to  determine  the  highest  and  best  use, — what  it  is  best 
suited  for  (R  1136),  and  determined  that  the  highest  and  best 

*See  p.  32  injra. 
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use  was  for  the  production  of  timber  (R  1137,  1154).  This 
included  harvesting  and  managing  of  timber  on  a  controlled 
management  basis  (R  1145,  1154)  which  would  assure  a  perma- 
nent supply  of  timber.  This  was  precisely  what  Scott  was  prac- 
ticing with  respect  to  Sec.  31  prior  to  the  taking  (R  20,  27,  29) 
and  Stathem  agreed  (R  1191). 

When  asked  to  split  the  highest  and  best  use,  considered  from 
a  forester's  point  of  view  from  other  points  of  view,  Sta- 
them was  confused  and  so  stated  (R  1191).  From  a  forester's 
point  of  view  there  was  no  doubt  that  the  highest  and  best 
use  of  Sec.  31  was  for  sustained  yield  timber  management  and 
control.  The  road  system  here  was  an  integral  part  of  that  use 
(R  28,  21).  Otherwise  the  entire  value  of  Sec.  31  could  be 
locked  in. 

Then  began  a  metamorphosis  under  the  questioning  of  the 
Government  attorney.  He  persuaded  Mr.  Stathem  to  alter  his  testi- 
mony such  that  highest  and  best  use  from  an  economk  point  of 
view  was  the  most  profitable  use  and  became  something  different 
from  highest  and  best  use  from  a  forester's  point  of  view.  (R. 
1193)  It  seems  evident  that  highest  and  best  use  is  the  one  arrived 
at  taking  into  consideration  all  uses,  not  the  fiction  of  an 
"economic"  or  profit  use. 

The  Government  valuation  witnesses  bluntly  stated  that  the 
valuations  given  by  them  were  based  upon  a  use  with  the  most 
profit.  Howell  definitely  stated  and  repeated  on  several  occasions 
that  both  his  before  valuation  (R  1298-99)  and  his  after  valua- 
tion (R  1314,  1337,  1356)  were  based  solely  upon  the  highest 
and  most  profitable  use.  Linville's  testimony  was  to  the  same 
effect  (R  1437).  This,  in  turn,  was  predicated  upon  devoting  this 
land  to  one  particular  use,  clear  cutting,  as  will  be  shown  later 
herein.  By  any  definition  or  understanding,  profitable  use  is  an 
economic  term,  and  whether  a  particular  use  is  profitable  or  not, 
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is  an  accounting  matter  dependent  upon  a  particular  operation 
taking  place,  which  together  with  the  business  considerations, 
may  be  compared  with  the  result  to  determine  whether  or  not 
a  profit  can  or  cannot  be  made.  Neither  Howell  nor  Linville  were 
either  economists  or  accountants.  Neither  did  they  qualify  as 
experts  in  economics  or  accounting  (Howell,  R  1244;  Linville, 
R  1398).  Furthermore,  they  did  not  have  any  factual  basis  upon 
which  to  testify  as  to  the  overall  profit  or  profitable  use  by 
anyone  in  this  industry.  Instead  they  thought  only  in  terms  of  a 
quick  dollar.  Accordingly,  their  valuation  opinions  are  based 
upon  matters  upon  which  they  were  not  entitled  to  give  any 
opinion.  It  seems  appropriate  to  apply  the  Government  attor- 
ney's observation:  (R  1014) 

"Anyone  can  come  to  a  conclusion,  but  unless  he  has  a 

sound   foundation   for   that   conclusion,   the   conclusion   is 

worthless." 

The  Trial  Court  adopted  the  Government's  position  solely  and 
instructed  the  jury  (R  1680)  that  market  value  was  to  be  deter- 
mined upon  the  highest  and  most  profitable  use.  A  timely  objec- 
tion was  made  to  this  (R  1606)  to  no  avail.  The  Court  made  no 
comment  with  respect  to  the  Government's  testimony  in  this  con- 
nection or  in  any  connection  for  that  matter,  and  this  together  with 
the  instruction  could  only  result  in  reversible  error.  In  accordance 
with  the  Trial  Court's  own  instructions  to  the  jury  that  experts 
may  give  opinions  only  in  the  areas  where  they  are  qualified  by 
training  and  experience,  the  Government  valuations  are  errone- 
ous and  valueless. 

It  should  not  take  any  feat  of  logic  to  show  that  market  value 
cannot  be  determined  solely  by  the  most  profitable  use,  which 
was  the  only  consideration  of  the  Government  valuation  experts. 
Indeed,  even  if  it  be  accepted  that  the  most  profitable  use  is 
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clear  aitting,  as  urged  by  the  Government,  then  this  use  ignores 
the  State  law,  for  it  is  illegal  under  the  California  Forest  Practice 
Act.  A  profitable  use  is  also  determined  by  the  skill  or  the  lack 
of  it  in  the  person  who  conducts  the  use.  The  use  might  be 
profitable  under  one  circumstance  and  unprofitable  under  another. 
Profitable  use  depends  upon  the  market  value  of  logs  and  lum- 
ber which  have  been  subject  to  great  upward  and  downward 
swings,  particularly  in  the  critical  years.  Thus,  the  most  profitable 
short  term  use  is  not  a  sound  basis  for  determining  market  value. 

The  Government  sought  to  justify  equating  highest  and  best 
use  in  determination  of  market  value  with  highest  and  most 
profitable  use  under  the  authority  of  Olson  v.  United  States,  1^1 
U.S.  246,  255,  256;  78  L.Ed.  1236,  1244,  1245;  54  S.Ct.  704 
(1933).  In  that  case  the  Federal  Government  took  easements  of 
flowage  upon  lands  bordering  Lake  of  the  Woods  (partially  lo- 
cated in  Minnesota).  The  easement  was  to  raise  the  lake  water 
level  to  a  certain  contour  for  water  storage  purposes.  The  three 
petitioners  separately  owned,  in  Minnesota,  a  total  of  1326  acres 
of  shoreland  below  this  contour,  which  acreage  would  be  flooded. 
The  raising  of  the  lake  level  to  the  specified  contour  would 
also  offset  2215  miles  of  shoreline  located  in  Canada,  numerous 
islands,  land  in  Minnesota,  and  would  afifect  850  parcels  of  land 
owned  by  775  persons,  or  a  total  of  1225  persons  including 
mortgagees,  etc.  It  would  also  affect  the  Canadian  Government 
owning  all  the  Canadian  shorelands. 

The  award  to  the  petitioners  was  based  on  their  land  as  being 
agricultural,  and  excluded  any  consideration  of  their  land's  adapt- 
ability as  water  storage  uses.  Furthermore,  the  trial  judge  refused 
to  admit  any  evidence  proflPered  on  behalf  of  petitioners  in  which 
they  were  seeking  to  prove  adaptability  of  their  shoreland  for 
water  storage  uses.  The  Circuit  Court  affirmed  the  judgment  of 
the  District  Court. 
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In  affirming  the  judgment  of  the  lower  court,  the  U.S.  Supreme 
Court  held  that  the  trial  court  did  not  err  in  refusing  petitioners' 
offered  evidence  as  such  use  of  petitioners'  land  is  not  within  the 
realm  of  reasonable  probability  and  should  be  excluded  from 
consideration. 

The  Supreme  Court  also  stated:  (p.  255,  78  L.Ed,  at  p.  1244) 
"Just  compensation  includes  all  elements  of  value  that 
inhere  in  the  property,  but  it  does  not  exceed  market  value 
fairly  determined.  The  sum  required  to  be  paid  the  owner 
does  not  depend  upon  the  uses  to  which  he  has  devoted 
his  land  but  is  to  be  arrived  at  upon  just  consideration 
of  all  the  uses  for  which  it  is  suitable.  The  highest  and  most 
profitable  use  for  which  the  property  is  adaptable  and 
needed  or  likely  to  be  needed  in  the  reasonably  near  fu- 
ture is  to  be  considered,  not  necessarily  as  the  measure  of 
value,  but  to  the  full  extent  that  the  prospect  of  demand 
for  such  use  affects  the  market  value  while  the  property 
is  privately  held."   (Emphasis  supplied) 

To  bring  the  holding  of  the  Olson  case  into  the  Ninth  Cir- 
cuit, they  cited  United  States  v.  711.37  Acres  of  Land  in  Eden 
TP,  Ala^neda  County,  Cal.,  51  F.Supp.  30  (DC,  ND,  Cal.  1943) 
which  was  an  opinion  by  Judge  Goodman. 

Parcels  of  land,  agricultural  and  in  some  cases  improved  by 
buildings  and  other  farm  appurtenances,  were  included  in  the 
land,  subject  of  this  condemnation  case  in  connection  with  Russell 
City  Airfield.  The  Court  said  at  pages  31  and  32: 

"[1]  The  issue  that  I  am  called  upon  to  determine  here 
is  the  'market  value  fairly  determined  as  of  the  date  of 
taking.'  United  States  v.  Miller,  317  U.S.  369,  63  S.Ct.  276, 

87  L.Ed ;  Olson  v.  United  States,  292  U.S.  246,  54  S.Ct. 

704,  78  L.  Ed.  1236. 

"As  frequently  stated,  market  value  is  'what  a  willing 
buyer  would  pay  in  cash  to  a  willing  seller.'  United  States 
V.  Miller,  supra,  [317  U.S.  369,  63  S.Ct.  280,  87  L.Ed ]. 
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'"[2]  It  is  settled  that  "where  actual  sales  cannot  be  used 
as  a  basis  for  ascertaining  "market  value"  *  *  *  appraisals  are 
made  and  the  jury  decides  from  the  various  appraisals  and 
other  evidence,  what  the  "market  value"  is.'  Washington 
Water  Power  Co.  v.  United  States,  9  Cir.,  135  F.2d  541, 
542,  decided  April  30,  1943. 

"[3]  It  is  also  settled  that  a  witness  may  base  his  appraisal 
on  the  'highest  and  most  profitable  use  for  which  the 
property  is  adaptable  and  needed  or  likely  to  be  needed  in 
the  reasonably  near  future.'  "  Olson  v.  United  States,  supra, 
[292  U.S.  246,  54  S.Ct.  708,  78  L.Ed.  1236]. 

Thus,  under  the  authorities,  the  "most  profitable  use"  must  be 
supported  by  its  adaptability  or  immediate  need.  There  is  no 
such  testimony  in  this  case.  Indeed  State  Law  prohibits  such 
adaptabilit)'. 

The  shortsighted  most  profitable  use  is  not  the  test.  It  is  stated 
in  Vol.  4,  Nichols,  Eminent  Domain,  p.  140: 

"The  ultimate  test  of  value  is  the  use  to  which  men  of 
prudence,  wisdom  and  means  would  devote  the  propert}'  if 
owned  by  them." 

The  wise  use  of  timberland  is  conser\'ation  (Stathem,  R  1128). 
That  is  the  highest  and  best  use  of  Sec.  31.  According  to  the 
Government  experts,  the  highest  and  most  profitable  use  of  Muir 
Woods,  for  example,  as  a  piece  of  property,  would  be  to  clear 
cut  all  of  the  redwood  trees  as  fast  as  possible.  Yet  this  is  not  the 
use  men  of  wisdom  have  put  it  to. 

Moreover,  the  Olson  case  does  not  state  that  the  short  term 
most  profitable  use  is  to  be  equated  with  highest  and  best  use; 
it  merely  states  that  highest  and  most  profitable  use  is  to  be 
considered  in  determining  value.  It  is  but  one  factor,  such  as 
demand,  limitations  of  law,  and  other  incidents  which  go  into 
the  determination  of  fair  market  value.  It  is  to  be  observed  that 
Judge  Goodman  was  careful  to  include  the  full  quotation  which 
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included  the  limitation  concerning  the  use  of  the  term  "highest 
and  most  profitable  use." 

Thus,  in  law  there  is  no  justification  for  equating  "highest  and 
best  use"  with  short  term  "highest  and  most  profitable  use"  as 
the  sole  means  of  determining  market  value.  Yet  this  was  done 
in  this  case.  Vol.  5,  Nichols,  Ei)iinent  Domain,  p.  245: 

"All  factors  which  would  be  considered  by  a  reasonable 
purchaser  and  seller  in  fixing  the  value  should  be  considered 
by  the  witness  in  reaching  his  opinion.  An  opinion  based 
exclusively  upon  one  factor  should  be  rejected." 

Fair  Market  Value  May  Not  Be  Founded  Upon  Only  One  Kind  of 
Mythical  Prospective  Purchaser  of  the  Property 

Under  the  law,  tlie  determination  of  fair  market  value  by  an 
expert  appraiser  is  to  place  himself  in  the  position  of  a  willing 
and  informed  buyer  who  is  under  no  compulsion  to  buy  and 
determine  what  he  would  pay  for  the  property  both  before  and 
after  the  taking  (Howell,  R  1293;  Linville,  R  1379).  There  is 
no  disagreement  that  this  is  a  proper  approach  to  the  determination 
of  fair  market  value. 

The  testimony  here  unmistakably  establishes  that  a  prospective 
buyer  for  this  property  could  be  either  of  two  kinds  (Stathem, 
R  1192;  Linville,  R  1465),  first,  the  buyer  who  owned  no  timber 
land,  or  second,  the  buyer  who  owned  other  timber  land.  It  is 
apparent  that  the  market  value  of  Sec.  3 1  to  each  of  these  potential 
purchasers  is  quite  different  (Howell,  R  1395;  Linville,  R  1465, 
1455)  and  that  the  differences  are  most  important.  Stathem  testi- 
fied that  even  the  methods  of  appraisal  are  different  (R  1191-2), 
in  the  first  instance  it  is  appraised  as  timber  and  in  the  second  as 
timber  land. 

The  value  of  Sec.  31  to  the  first  type  of  buyer  who  owns  no  other 
timber  land  would  obviously  be  only  in  the  value  of  the  timber 
itself  (Howell,  R  1359,  1379).  Not  owning  any  other  timber 
land  he  could  not  practice  conservation  of  the  timber  resource 
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nor  operate  the  section  on  a  land  management  program.  The 
Government  witnesses  all  agree  as  to  this  fact  (Stathem,  R  1192; 
Howell,  R  1359,  1379;  Linviile,  R  1465).  He  would  also  regard 
the  stumpland  after  the  section  had  been  cut  over  as  a  liability 
(Linviile,  R  1465)  and  he  would  discount  this  as  much  as  possible 
in  establishing  the  amount  he  would  be  willing  to  pay.  He  would 
obviously  be  interested  in  the  immediate  harvest  of  all  timber 
on  a  "cut  out  and  get  out"  basis  (Howell,  R  1366)  and  he  would 
have  no  reason  or  even  a  desire  to  conserve  the  timber  as  a  natural 
resource  on  a  continuous  yield  basis  (Stathem,  R  1192;  Linviile, 
R1466). 

It  is  only  this  second  type  of  buyer  who  owns  other  timber 
land  who  can  practice  timber  management  and  who  is  interested 
in  the  future  and  who  must  do  as  the  Forest  Service  does,  i.e., 
preserve  this  natural  timber  resource  and  harvest  it  on  a  manage- 
ment basis  for  a  continuous  yield.  To  him  the  land  and  the  timber 
of  Sec.  31  will  make  it  possible  to  do  this  on  a  more  extended  and 
reasonable  basis,  and  so  the  over-all  value  includes  not  only  the 
timber  but  the  land,  and  the  over-all  value  is  completely  and 
entirely  dififerent  for  him.  Stathem  readily  admitted  that  the 
owner  of  timber  land  could  not  operate  on  a  "cut  out  and  get 
out"  basis  (Stathem,  R  1192).  An  immediate  harvest  would  re- 
quire large  and  different  kinds  of  equipment  (Linviile,  R  1438). 
Yet  this  fact  was  not  even  put  to  the  jury  under  the  Trial  Court's 
views.  Scott  found  itself  tried  by  the  Court  with  the  jury's  only 
province  to  decide  which  of  the  two  Government  witnesses  to 
believe. 

The  Government  valuation  experts  Howell  and  Linviile  based 
their  values  on  one  type  of  buyer  only,  i.e.,  the  buyer  who  owns 
no  other  lands  and  his  only  interest  is  in  the  timber  alone  on  a 
"cut  out  and  get  out"  basis  (Howell,  R  1336;  Linviile,  R  1437). 
To  exclude  one  class  of  buyer  from  consideration  of  value  either 
consciously  or  unconsciously  results  in  an  error  of  fact  which 
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cannot  but  affect  and  alter  and  discredit  the  Government  opinions 
as  to  value. 

The  Government  Vaiuation  Experts  Assumed  Incorrect  Facts  Con- 
cerning Special  Use  Permits  for  Special  Service  Roads 

During  the  course  of  the  trial  the  scope  and  validity  of  the 
Special  Service  Roads  operated  by  the  Forest  Service  became  a 
major  factor  in  the  determination  of  the  fair  market  value  of 
Sec.  31  after  the  taking.  There  was  no  dispute  that  the  improving 
of  the  old  road  system  after  the  taking  would  make  it  become  a 
Special  Service  Road  (R  1202;  Howell,  R  1372)  and  that  its  use 
for  logging  would  be  subject  to  the  strict  control  of  the  Forest 
Service  under  Special  Use  Permits  (R  1 156) . 

So  far  as  Scott  is  concerned,  or  any  similar  purchaser,  any  road 
access  for  the  timber  management  of  Sec.  31  would  thereafter  have 
to  be  done  pursuant  to  a  permit,  as  distinguished  from  a  matter  of 
right.  Neither  Scott  nor  any  purchaser  could  build  another  road 
system  because  of  the  difficulty  and  limitations  of  the  terrain  (R 
21).  After  the  taking,  the  logging  of  Sec.  31  must  conform  to  the 
Special  Use  Permit  by  the  Forest  Service.  This  would  be  true  no 
matter  who  the  private  purchaser  might  be.  The  Government's 
position  was  simply  that  a  purchaser  normally  could  log  in  the 
usual  way  without  additional  cost  or  interference  by  the  Forest 
Service  (Stathem,  R  1162).  There  was  also  another  disadvantage, 
which  everyone  conceded,  namely,  that  the  road  would  be  open  to 
the  public  (Cameron,  R  1275;  Howell,  R  1374).  Thus  the  danger 
to  and  conflicts  with  public  use,  the  dangers  involved  in  logging, 
resulting  from  lack  of  control  of  the  road  system,  became  a  sub- 
stantial factor  of  value. 

It  was  Scott's  testimony  that  the  control  of  the  road  system  was 
most  important  (R  21)  and  without  such  control  the  remaining 
property  could  never  be  sufficiently  managed  (R  29).  The  severe 
nature  of  the  terrain  on  Sec.  31  made  the  use  of  the  roads  neces- 
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sary  as  landing  and  skidding  areas  (R  21)  and  under  such  con- 
ditions the  presence  of  the  public  would  make  it  extremely  danger- 
ous as  well  as  subjecting  Scott  to  extensive  liability.  In  point  of 
fact,  the  use  of  the  road  system  by  anyone  else  at  the  same  time 
as  logging  occurred  would  be  impossible  (R  1224).  Yet  Scott  no 
longer  had  this  control  with  regard  to  its  timber  on  the  remainder 
of  Sec.  31. 

The  Government  admitted  early  in  the  trial  that  a  prospective 
purchaser  of  Sec.  31  would  be  interested  in  determining  "If  I 
bought  this  property  what  would  you  [the  Forest  Service]  allow 
me  to  do  on  this  easement"  (R  177).  Mr.  Stathem  stated  that  in 
his  opinion  there  would  be  no  restrictions  as  to  the  owner's 
utilizing  the  road  in  the  same  manner  as  before,  including  the 
necessary  landing  and  skidding  areas  (R  1162).  He  also  stated 
that  there  would  be  no  charge  for  the  use  of  the  road  (R  1164). 
Later  however,  he  altered  his  testimony  to  say  that  there  would  be 
a  maintenance  charge  (R  1164).  There  were  further  requirements 
before  a  user  could  even  obtain  a  Special  Use  Permit.  First,  it 
must  first  quahfy  as  a  commercial  user  (R  1203).  Next  it  must 
post  a  bond  so  that  if  it  does  not  have  the  money  or  is  not  able  to 
perform  the  maintenance,  the  Government  will  have  the  money 
to  do  it  for  it  (R  1165).  It  must  be  presumed  that  the  Govern- 
ment policy  is  not,  nor  is  Mr.  Stathem's  opinion,  binding  forever. 
The  risk  as  to  the  future  is  clearly  apparent. 

The  Government  witnesses  simply  assumed  that  by  placing  a 
few  signs  [two]  at  intersections  of  the  Special  Service  Roads  that 
control  would  result.  It  was  Mr.  Stathem's  testimony  that  he  could 
personally  restrict  the  road's  usage  (R  1157,  1204;  Howell  R 
1369;  Cameron,  R  1272;  Linville  R  1433).  Mr.  Stathem  neverthe- 
less, testified  that  the  permit,  the  Special  Use  Permit,  spells  out 
the  requirements  of  use  (R  1203) . 

A  typical  Special  Use  Permit  issued  by  the  Forest  Service  by 
Mr.  Stathem  dated  June  5,  1959,  (or  within  a  year  prior  to  the 
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taking) ,  was  put  in  evidence  as  Exhibit  3.  This  was  offered  by  the 
Government  as  being  a  typical  example  (R  237,  240),  and  Mr. 
Stathem  testified  that  the  basic  concept  of  Special  Use  Permits  did 
not  change  (R  1205-6).  It  repudiated  the  concept  that  Scott  could 
evermore  use  the  condemned  road  for  logging  as  it  wished.  For  it 
stated  at  Section  15:  (R  1206) 

"This  permit  may  be  terminated  upon  breach  of  any  of  the 

conditions   herein,   or   at   the   discretion   of   the   Regional 

Forester  or  the  Chief,  Forest  Service." 

Nowhere  in  Exhibit  3  is  there  any  audiorization  for  a  commercial 
user  to  put  up  signs  limiting  the  use  of  the  road,  and  there  is  no 
obligation  upon  the  Forest  Service  to  do  so,  and  no  way  of  requir- 
ing it  to  do  so.  Mr.  Stathem's  testimony  was  designed  purely  to 
limit  damages  and  ignored  the  admitted  Special  Use  Permits  re- 
quired to  be  used.  Yet,  the  Trial  Court  did  not  comment  upon  this 
contradiction,  or  indicate  is  speciousness. 

Moreover,  the  Government  valuation  expert  (Howell,  R  1376) 
ignored  Paragraph  31  of  the  regulations  defining  the  use  of  the 
Special  Use  Permits.  It  provides: 

"After  construction  operations  have  been  completed  this 
road  shall  be  open  at  all  times  to  the  free  use  of  the  public." 

This  printed  provision  of  the  Special  Use  Permits  completely 
disposed  of  the  "expert"  testimony  of  the  Government  and 
substantially  supported  Scott's  experts.  Obviously,  if  the  road  is 
kept  "open  at  all  times  to  the  free  use  of  the  public",  the  commer- 
cial user  cannot  close  it  for  his  private  reasons. 

No  reasonable  prospective  purchaser  would  fail  to  take  into 
consideration  the  effect  of  the  clear  warnings  provided  in  Special 
Use  Permits.  These  would  not  only  affect  its  commercial  opera- 
tions but  even  its  rights  to  remove  the  timber  on  his  own  land 
could  be  subject  to  arbitrary  cancellation  at  the  discretion  of  the 
Forest  Service.  Yet  the  language  was  ignored  by  the  Government's 
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valuation  experts.  Again  the  Trial  Court  undertook  no  comments 
on  this  portion  of  the  case  where  the  Government's  witnesses 
ignored  pertinent  facts,  nor  was  their  testimony  stricken  because 
they  had  failed  to  take  into  account  these  obvious  facts. 

THE  TIMING  OF  THE  STRIKING  OP  DEFENDANT'S  VALUATION 
TESTIMONY  AND  THE  INSTRUCTIONS  BROUGHT  ABOUT 
AN  UNEXPLAINED  DIVERGENCE  AND  THIS  IS  ERROR 

As  has  been  demonstrated  earlier  herein  (supra,  p.  20)  in 
commenting  on  the  evidence  the  Trial  Judge  referred  only  to  the 
testimony  of  Defendant's  valuation  experts  (R  1662-1668).  This 
was  done  with  finality  and  ictus  and  the  Court  concluded:  (R 
1668) 

"So  that  is  the  status  of  the  testimony  and  the  evidence  as 
I  now  rule  on  it." 

These  rather  extended  remarks  were  so  inflammatory  and  so 
prejudicial  that  counsel  for  Defendant  immediately  objected: 
(R  1669) 

"Your  Honor,  I  would  like  you  to  advise  the  jury  that  I  do 
not  concur  in  your  rulings;  that  I  have  objected  to  them;  and 
that  I  consider  them  highly  prejudicial  to  my  case." 

At  this  point  the  jury  could  not  have  avoided  the  feeling  that  all 
of  the  Defendant's  witnesses  were  subject  to  this  castigation  and 
that  it  should  view  the  remaining  testimony,  if  any,  with  suspicion. 
This  was  further  enhanced  and  fed  by  the  Trial  Court's  later 
instruction:  (R  1681) 

"This  means  that  in  order  to  find  just  compensation  here 
equal  to  the  evidence  submitted  to  you  by  the  Defendant  or 
the  witnesses  for  the  Defendant  this  evidence  must  have 
greater  weight  in  your  estimation  and  more  effect  than  that 
submitted  to  you  by  Plaintiff  and  its  witnesses." 
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The  sum  and  substance  of  this  situation  was  to  compel  the 
jury  to  disregard  all  of  the  testimony  not  only  of  Wall  and 
Sanders,  but  the  remainder  of  Defendant's  witnesses,  or  to  cast 
such  suspicion  that  the  testimony  could  not  attain  the  degree  of 
believableness  which  would  sustain  Defendant's  burden.  While 
the  Court  made  it  very  plain  in  the  instructions  that  only  the 
valuation  testimony  was  to  be  ignored,  that  was  the  only  issue 
left  in  the  case.  The  right  of  the  taking  had  been  decided.  Further, 
the  testimony  of  other  witnesses  for  Scott  was  designed  to  support 
the  valuation  experts  not  to  supplant  it.  Indeed,  the  timing  of 
denouncement  just  before  the  instructions,  and  the  generality  of 
the  instructions  inevitably  would  lead  any  jury  to  believe  it  must 
disregard  all  of  Scott's  testimony.  This  is  precisely  what  the  jury 
did — in  a  matter  of  a  very  short  time. 

Where  the  Court  submits  the  evidence  and  the  theory  of  one 
party  prominently,  it  is  reversible  error  to  fail  to  accord  the 
position  of  the  other  side  in  equal  prominence.  State  Automobile 
Mutual  Ins.  Co.  of  Columbus  v.  York,  104  F.2d  730,  cert.  den. 
308  U.S.  591,  87  L.Ed.  495  (CCA  NC,  1939) ;  Home  Ins.  Co.  N.Y. 
V.  Consolidated  Bus  Lines,  179  F.2d  768  (CCA  W.Va.,  1950) ; 
Pullman  v.  Hall,  46  F.2d  399  (CCA  W.Va.,  1931). 

IT  WAS  ERROR  FOR  THE  TRIAL  COURT  NOT  TO  INSTRUCT  THE 
JURY  WITH  RESPECT  TO  CRITICAL  ISSUES,  THE  FAILURE 
OF  WHICH  WAS  BOUND  TO  RESULT  IN  A  MISCARRIAGE 
OF  JUSTICE 

The  Court  erred  in  failing  to  instruct  the  jury  with  respect  to 
critical  issues  in  this  case,  the  failure  of  which  was  bound  to  result 
in  a  miscarriage  of  justice.  These  critical  points  are  as  follows: 

(a)  That  Sec.  31  was  owned  in  fee  by  the  Defendant, 
Scott  Lumber  Company,  at  the  time  of  the  taking. 

(b)  That  in  the  determination  of  value,  the  prospective 
purchaser  could  be  other  than  the  "cut  out  and  get  out" 
timber  buyer  not  interested  in  owning  land  or  timber  land. 
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(c)  That  the  Government's  valuation  experts  did  not 
take  into  account  one  of  two  types  of  prospective  purchasers 
and  based  their  valuation  figures  only  on  depletion  cutting. 

(d)  That  the  highest  and  best  use  of  Sec.  31  was  for  the 
production  and  management  of  timber  which  could  not  be 
accomplished  by  depletion  cutting. 

(e)  That  the  Government  witnesses  were  not  qualified  to 
express  any  opinions  as  to  the  most  profitable  use  of  Sec.  31, 
and  that  figures  based  upon  the  most  profitable  use  are 
valueless. 

(f)  That  the  loss  of  a  controlled  road,  replaced  by  a 
Special  Service  Road  where  the  public  cannot  be  excluded, 
is  an  element  of  damage  for  which  Defendant  should  be 
compensated. 

Appellant  makes  no  claim  nor  pretense  here  that  instructions 
involving  any  of  the  above  points  were  submitted  to  the  Trial 
Court  at  any  time.  It  does  point  out  that  in  the  final  analysis  it  is 
the  Trial  Court  which  determines  what  instructions  are  to  be 
given  and  how.  If  proper  instructions  are  not  given  then  the  jury 
cannot  render  an  accurate  or  fair  verdict.  It  may  be  true  that 
the  failure  to  give  a  specific  instruction  is  not  a  matter  which  can 
be  raised  on  appeal.  However,  such  omissions  were  proper  on  the 
consideration  of  the  Motion  for  New  Trial  and  the  insufficiency 
of  the  Trial  Court  in  not  giving  correct  instructions  was  bound 
to  result,  as  it  did,  in  a  miscarriage  of  justice  and  the  failure  to 
grant  Appellant  just  compensation.  The  failure  to  grant  a  New 
Trial  is  a  proper  issue  for  appeal. 

CONCLUSION 

In  any  condemnation  case  it  is  most  obviously  a  proceeding  of 
the  Government,  by  the  Government  and  for  the  Government. 
Particularly  in  this  case,  the  overwhelming  force  and  power  of 
the  Federal  Government  was  directed  against  a  single  member  of 
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the  public,  Appellant,  Scott  Lumber  Company.  The  courts  have  a 
particular  duty  in  the  protection  of  citizens,  to  see  that  the  power 
of  condemnation  is  properly  exercised,  and  that  just  compensation 
is  made  pursuant  to  a  fair  and  impartial  trial. 

From  the  very  outset  of  this  case  one  receives  the  strident 
attitude  that  the  Government  need  not  justify  the  taking  of  private 
land,  and  that  adequate  compensation  is  whatever  the  Govern- 
ment feels  should  be  paid,  supported  by  the  testimony  of  experts 
hired  for  this  purpose.  The  patronizing  attitude  of  the  Govern- 
ment in  this  case  was  indeed  shocking.  Its  Motion  to  Determine 
a  Preliminary  Legal  Question  was  converted  to  Summary  Judg- 
ment at  its  request  after  a  favorable  decision  on  the  Motion.  This 
in  spite  of  the  situation  that  there  was  a  very  marked  dispute  on 
the  facts  and  the  propriety  of  the  taking,  which  should  have  been 
left  for  the  trial.  Summary  Judgment  under  the  circumstances  was 
wholly  improper. 

The  same  dominance  was  encountered  at  every  stage  during 
the  trial  on  the  only  question  allowed  to  go  to  the  jury,  that  ques- 
tion of  just  compensation.  The  Trial  Court  completely  ignored 
the  stipulation  of  the  parties  set  forth  in  the  Pre-Trial  Order 
without  in  any  way  protecting  the  rights  of  Appellant,  Scott.  Nor 
can  it  be  convincingly  stated  that  the  disregard  of  the  Pre-Trial 
Order  was  inadvertence.  The  conflicts  with  the  Pre-Trial  Order 
were  pointed  out  by  Scott  in  its  Motion  for  New  Trial.  In  the 
denial  of  this  Motion,  the  Trial  Court  adhered  to  its  repudiations 
of  the  stipulations  of  the  Pre-Trial  Order.  Furthermore,  it  used 
these  variances  to  strike  down  Appellant  Scott's  valuation  testi- 
mony at  a  time  when  all  of  the  testimony  was  in  and  each  party 
had  rested,  so  that  it  was  impossible  for  Appellant  Scott  to  be 
protected  in  any  way.  In  addition,  throughout  this  Brief  it  has 
been  pointed  out  how  the  Trial  Court  applied  one  set  of  standards 
to  Appellant's  valuation  witnesses  and  a  different  set  of  standards 
for  the  Government's  valuation  witnesses,  leaving  Appellant  Scott 
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without  any  valuation  testimony  whatever  and  leaving  the  jury 
only  the  choice  as  to  which  Government  expert  to  believe.  The 
errors  were  so  many  and  so  devastating  to  Scott  that  a  proper 
determination  of  just  compensation  was  rendered  impossible. 
Accordingly,  this  case  should  be  reversed  and  remanded  for  a 
new  trial. 

Respectfully  submitted, 


Of  Counsel: 
William  E.  Rollow 

815  Fifteenth  Street,  N.W. 
Washington,  D.C.  20005 


Henry  Gifford  Hardy 
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Alfred  B.  McKenzie 
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DEFENDANT-APPELLANT'S  EXHIBITS 
In  Re:  Scott  Lumber  Company,  Inc.  v.  United  States 
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15  United  States  Department  of  Agriculture,  Forest 
Service  Map  Shasta  National  Forest  (southern 
half)  California  Mt.  Diablo  Meridian  1954. 


103 
111 


E 

112 

F 

112 

G 

132 

Volume  3 

H 

243 

I 

304 

J 

314 

Volume  4 

K 

381 

L 

444 

108 
117 


119 


122 


123 


132 


Photograph  of  Sec.  31  taken  9-6-1961. 

Photograph  taken  11-9-1961  on  the  southern  road 
identified  as  Parcel  3  in  the  Government  taking 
at  the  western  boundary  Sec.  31. 

Photograph  of  the  southern  entrance  to  Parcel  3 
taken  11-19-1961. 

Photograph  of  the  eastern  entrance  to  Scott 
property  on  Parcel  2  taken  11-10-1961. 

Photograph  taken  11-8-1961  of  the  eastern  en- 
trance to  Parcel  1. 

Logging  plan  map  prior  to  May  18,  I960. 


Withdrawn  Letter  dated    11-20-1964   from   Southern   Pacific 
265  Land  Company  to  Mr.  Toler. 

304         Sanders  Sales  Map. 

314         Large  Sales  Map. 

Timber  Sales  Charts. 
Factor  Chart. 
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580  Withdrawn  Letter  to  Mr.  Berry  dated  6-5-1962  from  W.  H. 

648         Thomas  Associates. 

Photograph  of  bank. 

Photograph  of  the  bank  taken  11-5-1964. 

Photograph  of  a  leaning  tree  taken  11-10-1961. 

Photograph  of  the  road  before  taking. 

Photograph  after  taking  of  the  road  substantially 
as  it  will  be  when  the  Government  finishes  its 
construction,  taken  11-5-1964. 


N 

625 

625 

O 

626 

626 

P 

628 

628 

Q 

632 

632 

R 

633 

633 

Appendix 


Exhibit 

Identified 

In  Evidence 

S 

637 

637 

T 

643 

644 

U 

645 

645 

Volume  6 

V 

649 

654 

w 


Volume  7 
Z 

AA 

BB 

Volume  8 
CC 


654 


658 


689 


658 


658 


Description 
Photograph  of  the  former  landing  area  before  the 
taking. 

Photograph  of  the  culvert  hole. 

Document   showing   the   condition   of   the   road 
before  the  taking. 

Photograph    of    the    old    road    Parcel    2,    taken 
11-10-1961. 

Photograph  of  landing  number  19B,  Parcel  2  of 
the  new  road,  taken  11-5-1964. 

Photograph  of  the  old  road,   Parcel  Number  3 
taken  11-9-1961. 

Pictures  and  report  file  of  Sec.  31  of  George  W. 
Berdan. 


I 


Photographs  of  Exhibit  Y  each  numbered 
separately.  These  are  referred  to  in  Volume 
9.  Photographs  taken  11-28-1964.  Identified 
and  In  Evidence  as  follows: 


1083 


769 
791 


859 


864 


1086 


Timber  Sales  Map  of  Myron  Wall. 

Report  dated  11-25-1964  addressed  to  Mr.  Wil- 
liam H.  King  from  James  W.  Prochnau. 

Report  dated  11-23-1964  to  Scott  Lumber  Com- 
pany (I.  E.  Toler)  from  Mr.  Jack  Brewen. 

Report  to  Scott  Lumber  Company  from  George 
Berdan  (undated). 


PLAINTIFF-APPELLEE'S  EXHIBITS 
In  Re:  Scott  Lumber  Company,  Inc.  v.  United  States 


Deed  from  Watt  and  Lamm  to  Scott  Lumber 
Company. 

Deed  from  Southern  Pacific  Land  Company  to 
Deschutes  Lumber  Company. 

Forest  Service  Special  Use  Permits  dated  June  5, 
1959  and  September  20,  1955,  with  amendments, 
to  Scott  Lumber  Company. 


Volume  1 

1 

72 

76 

2 

75 

76 

Volume  2 

3 

237 

240 

Appendix 


Volume  6 

Exhibit 

Identified 

4 

717 

Volume  9 

5 

6 

Volume  10 

7 

1158 

7-A 

1158 

8 

1170 

8-A 


1170 


9 

1176 

1177 

10 

1262 

1263 

Volume  11 

11 

1414 

1415 

In  Evidence  Description 

719         State  of  California  Fire  Protection  Map  by  Agen- 
cies— as  revised  1963. 

1132         Map  of  the  Shasta-Trinity  National  Forests  Area. 
1 144         Map  of  portion  of  Big  Bend  Working  Circle. 

1159         Photograph  of  sign. 

1159         Photograph  of  truck. 

1171  Photograph  of  portion  of  Sec.  31  taken  in  No- 

vember of  1959. 

1171  Photograph  of  portion  of  Sec.  31  taken  in  No- 

vember of  1959. 

Fire  Causation  Chart. 

Mr.  Howell's  Sales  Market  Map. 

Linville  Sales  Map. 


-----     Ridge 


TOWNSHIP    37N    RANGE    2E,  Sec.lon  31      LOGGING  MAP  OF    SCOTT   LUMBER   COMPANY.  Inc.    PROPERTY 
"=«      E<!!tmg  Rood  Along  Condemned  Strip 


—  -      Skidding  Boundary  end  Land!:  .    Ai 
)(         SoddleorPossonR.dge       =      Spur  Logging  Roods  — ^      Log  Skidding  Duection 

■^        l^„„|,  =---.^--      Fire  Lone  ond  Lond  Monogement  Roods 

^..^    Draw  ^       Landing  Site  ond  Londing  Numbers 


». — ■     Spring 


(D         Proposed  Londing  Site  Never  Constructed 


==     Spur  to  be  Constructed 
®        Nev,  and  Rebu-lt  Landing  Locations 

♦  C  L  0  Section  C;,ner  Found  Sk  .d  Roods  to  '.,e  Constructed 

•  G  L  0  Quarter  Sec, on  Corner  Found  '•        "    dding  Br-.md.  ry 

^^U.  S.  Forest  Service  Rood  R   Vl  Easement  Danger  Tree  Strip 


No.  20,993 

IN  THE  UNITED  STATES  COURT  OF  APPEALS 
FOR  THE  NINTH  CIRCUIT 


SCOTT  LUMBER  COMPANY,    INC.,   APPELLANT 

V. 

UNITED  STATES  OF  AMERICA,  APPELLEE 


APPEAL  FROM  THE  UNTIED  STATES  DISTRICT  COURT 
FOR  THE  EASTERN  DISTRICT  OF  CALIFORNIA 


BRIEF  FOR  THE  UNITED  STATES,  APPELLEE 


EDWIN  L.   WEISL,    JR., 

Assistant  Attorney  General. 

JOHN  P.   HYLAND, 

United  States  Attorney. 

Sacramento.   California.   95814. 

ROGER  P.    MARQUIS, 
S.   BILLINGSLEY  HILL, 

Attorneys.   Department  of  Justice. 
Washington.   D.   C.    20530. 


FILED 

j!li    !  '-.  1967 


INDEX 

Page 

Opinion  below   1 

Jurisdiction   2 

Questions   presented 2 

Statement    3 

Summary  of  argument  9 

Argument : 

I.     The  district  court  correctly  entered 
summary  judgment  sustaining  the 

Government's  right  to  condemn   11 

II.     There  was  no  error  in  the  district 
court's  rulings   on  the  testimony  of 

the  valuation  witnesses    15 

Introductory   15 

A.  The  rulings  with  respect  to 
appellant's  valuation  witnesses    17 

B.  The  rulings  with  respect  to 
the  Government's  valuation 
witnesses    24 

1.  The  California  Forest 
Practice  Act    24 

2.  The  most  profitable  use 25 

3.  Use   of  the  special  service 
roads    ---     28 

III.      There  was  no  error  in  the  court's 

instructions   to  the  jury   31 

Conclusion    35 

CITATIONS 

Cases: 

Atlantic  Coast  Line  R.   Co.  v.   United  States. 

132  F.2d  959    23 

Berman  V.  Parker.  348  U.S.  26  14 

Bock  V.  United  States.  375  F.2d  479  34 

Bragg  V.  Weaver.  251  U.S.  57  14 

Chapman  v.  Public  Utility  District  No.  1  of 

Douglas  Co..  Wash..  367  f.2d  163  15 

Christensen  v.  Trotter.  171  F.2d  66  - --  34 


Page 

Cases : 

Gltv  of  Oakland  v.  United  States,  124  F.2d  959, 

cert,  den.,   316  U.S.    679    14 

Fain  v.   United  States,    145  F.2d  956    19 

International  Paper  Co.  v.  United  States, 

227  F.2d  201   23 

Joslin  Co.  V.  Providence.  262  U.S.  668 13 

Kimball  Laundry  Co.  v.  United  States.  338  U.S.  1  --  26 

Kinter  v.  United  States.  156  F.2d  5  19 

Morton  Butler  Timber  Co.  v.  United  States. 

91  F.2d  884  19 

Olson  V.  United  States.    292  U.S.   246 26 

Rindge  Co.  v.   Los  /oigeles.    262  U.S.    700   14 

Southern  Pacific  Co.   v.   Villarruel.    307  F.2d  414    —     34 
Southern  Pacific  Land  Company  v.   United  States. 

367  F.2d  161,   cert,   den.,   35  Law  Week  3392    14 

State   of  Washington  v.   United  States.    214  F.2d 

33,   cert,   den.,    348  U.S.   862   23 

United  States  ex  rel.  T.V.A.   v.    Powelson. 

319  U.S.    266   32 

United  States  ex  rel.  T.V.A.  v.  Welch.  327  U.S. 

546  1^ 

United  States  v .  Honolulu  Plantation  Co. , 

182  F.2d  172,  cert,  den.,  340  U.S.  820 23 

United  States  v.  Marin.  136  F.2d  388  14 

United  States  v.  Meyer.  113  F.2d  387,  cert,  den., 

311  U.S.  706  19 

United  States  v.  Miller.  317  U.S.  369  26 

United  States  v.  Montana,  134  F.2d  194,  cert,  den., 

319  U.S.  772  1^ 

United  States  v.   91.69  Acres   in  Oconee  County. 

334  F.2d  229    12 

United  States  v.   243.22  Acres   of  Land   in  Babylon. 

N.Y..    129  F.2d  678,    cert,   den.,    sub  nom. 

Lambert  v.   United  States.    317  U.S.    698 14-15 


-  iii  - 

Page 

Constitution,  statutes  and  rules: 

U.S.  Constitution,  Article  IV,  sec.  3,  cl.  4  13 

Act  of  August  1,  1888,  25  Stat.  357,  40  U.S.C. 

sec.  257  13 

Act  of  June  4,    1897,    30  Stat.  34,    16  U.S.C. 

sec.   475   13 

Act  of  August  27,    1958,    72  Stat.    885,    906, 

23  U.S.C.   sec.    203    13 

Act  of  June   23,    1959,    73  Stat.   92    13 

California  Forest  Practice  Act   24 

F.R.Civ.P.: 

Rule   51    28,34 

Rule    71A(h)    12 

Miscellaneous: 

20  Modem  Federal  Practice  Digest,  Eminent  Domain, 
Sec.    134   26 


i 


IN  THE  UNITED  STATES  COURT  OF  APPEALS 
FOR  THE  NINTH  CIRCUIT 


No.  20,993 
SCOTT  LUMBER  COMPANY,  INC.,  APPELLANT 

V. 

UNITED  STATES  OF  AMERICA,   APPELLEE 


APPEAL  FROM  THE  UNITED  STATES  DISTRICT  COURT 
FOR  THE  EASTERN  DISTRICT  OF  CALIFORNIA 


BRIEF  FOR  THE  UNITED  STATES,   APPELLEE 


OPINION  BBLGW 
The  district  court's  memorandum  sustaining  the 
government's   authority  to  condemn  easements   across   appellant's 
land  appears   at  pages   133-159  of  the   transcript  o£  record;   its 
nemorandum  denying  appellant's  motion  for  new  trial  on  the   issue 
3f  compensation  is  set  forth  at  pages  236-253   of  that  record. 


Vj     To  avoid  confusion,  we   follow  appellant's   practice    (Br.    2) 

of  referring  to  the   transcript  of  record  prepared  by  the 
:lerk  as   "Tr."  and  to  the  reporter's   transcript  as   "R." 
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JURISDICTION 
The  jurisdiction  of  the  district  court  over  this 
condemnation  action  is   founded  on  28  U.S.C.,    sec.   1358.      Final 
judgnent  was  entered  January  7,    1965   (Tr.   207).     Appellant's 
timely  motion  for  new  trial  was  denied  December  28,    1965 
(Tr.    253).      Notice   of  appeal  was   filed  February  15,    1966    (Tr.   254) 
The  jurisdiction  of  this  Court  rests  on  28  U.S.C.   sec.    1291. 

QUESTIONS    PRESENTED 

1.  Whether  the  district  court  correctly  entered 
summary  judgment  sustaining  the  Government's  right  to  condemn, 
as   a  matter  of  law,  where  the  only  contested  factual  issues 
pertained  to  the  necessity  for  condeimation. 

2.  Whether  the  district  court  erroneously  departed 
from  the   pretrial  order  in  striking  the  valuation  testimony 
of  one   of  appellant's  witnesses. 

3.  Whether  the  district  court  erred  in  ruling,   on 
appellant's  motion  for  a  new  trial,    that  the  valuation  opinions 
of  the  Government's  witnesses  were  based  on  permissible   assump- 
tions. 

4.  Whether  there  was  error  in  the  district  court's 
comments   and   instructions   to  the   jury. 


I 


-  3    - 

STATEMENT 

(This  condennatlon  proceeding  was   instituted  by  the 
nlted  States  to  acquire  easements  across   appellant's   timber- 
land  "for  the  construction,   maintenance,    and  permanent  use   of 
highways  for  the  purpose  of  removing  timber  and  other  products 
from  the  Shasta -Trinity  National  Forests   and  for  use   in  the 
conservation,   preservation,    protection  and  general  administra- 
tion of  said  forests,    and  for  all  other  lawful  purposes" 
(Tr.   2).     The   immediate   area  involved  is,    in  general,    owned 
(alternately  by  sections)  by  the  United  States   and  private 
interests    (R.    18;   Br.    11).     The  easements  condenned   (on  23   acres) 
embraced  existing  timber -hauling  roads   across   a  section  of  land 

(Section  31)   owned  by  appellant  and  extended  for  a  short  dis- 

2/ 
tance   on  each  side   of  the  roads    (Exhibit  G) .  The  existing 

roads  which  varied  in  width  from  9  to  16  feet  had  been  built 

by  the  United  States  Forest  Service   in  1929  or  1930   (R.   224, 

1133).     The   additional  strips  condenned  on  each  side   of  those 

roads  were  for  widening  the  roads  up  to  a  26 -foot  width  and 

for  appropriate  safety  zones    (R.    1155-1156;  Exhibit  G) . 


2/  Because  the  existing  roads,    although  connected,   crossed   appel- 
lant's  land  in  three  segments,   the   areas  taken,   embracing 
these  segnents,  were  denominated  Parcels   1,    2  and  3,   respectively, 
in  the  condemnation  complaint   (Tr.   4,    6,    7).     The  section  of 
land  owned  by  appellant  contained  897  acres    (R.   220). 
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The  land  Involved  is  mountainous  and  deep  within 
the  external  boundaries  of  the  national  forest.     The  old, 
existing  roads   and  their  connections  with  roads  on  other 
properties    (federal  and  private)  were  used  by  appellant  and 
others  in  the  area  to  haul  timber  out  to  mills  for  processing. 
The  new  roads  to  be  built  by  the  Forest  Service,   pursuant  to 
this  acquisition,  would  be  considerably  wider  and  give  better 
access   to  the  Government's  timberlands.      In  addition,   a  pur- 
pose of  the  new  roads   "was  to  assure  not  only  ourselves 
[Forest  Service]   but  the  private  owners  that  there  was  ready, 
undeniable  access  through  this   area  from  one  end  to  the  other. 
The  problem,   as  far  as  the  Forest  Service  is  concerned,   is 
that  we  will  not  sell  Govemmsnt  timber  until  there  is  public 
right  of  way  so  you'd  have  a  free  and  unrestricted  competitive 
bidding"   (R.    1148).     Otherwise,   owners  of  roads  on  private 
lands  can  and  do  set  their  own  prices  for  allowing  timber  to 
be  hauled  over  them  (R.   1148). 

The  United  States  filed  a  declaration  of  taking  at 
the  time  of  the  filing  of  the  complaint  in  condemnation 
(May  18,    1960),  with  a  deposit  into  court  of  estimated  just 
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compensation   (Tr.   153).     Thereupon,   the  district  court  entered 
an  order  for  delivery  of  possession   (Tr.   153-154).     The   litiga- 
tion then  proceeded  in  two  phases: 

First,   by  answer  to  the  complaint  and  by  motion  to 
vacate  the  order  of  possession  with  numerous   affidavits,    appel- 
lant challenged  the   authority  to  condemn,    alleging  that  the 
Sovemment  did  not  need  an  unrestricted  easement  which  would 
allow  the  general  public  to  use  the  roads   and  that  its   property 
was  not  being  taken  for  a  public  use,   but  to  benefit   other 
(counting)    private   timber  operators  in  the   area  in  hauling 
out  timber  from  Government   lands    (Tr.   50-51,    153-155).     Accord- 
ingly,   it  alleged  that  there  was  no  statutory  authority  for 
the   taking.      In  response,    the  Government,   by  motion  for  an 
arder  determining  a  preliminary  legal  question,   urged  the  court 
to  rule   on  whether  the  taking  was  within  the  legislative   au- 
thority set  forth  in  the  complaint  and  declaration  of  taking 
(Tr.    137).      Its  stated  position  was  that,    if  the  taking  was 
authorized  by  that  statutory  authority,   then  appellant's 
allegations,  which  relate  solely  to  the  necessity  for  the 
taking,   must  fail  as  a  matter  of  law.     The  district  court  ruled 
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(a)    that,    as  conceded  by  appellant,    "a  taking  for  a  road  on 
which  to  haul  Govemment  timber  would  ordinarily  be  classified 
as   a  taking  for  a  public  use,"    (b)    that  the  court  lacked  the 
power  to  determine  the  quantum  or  location  of  the  estate   to 
be  taken  as   sought  by  appellant  and    (c)    that  the   fact  that 
building  the  new  road  would  open  up  heretofore   inaccessible 
areas   of   (competing)   private  timber  land,    as  well  as  Govem- 
ment timberland,   and  would  make  it  possible  to  haul  such  timber 
to  a  particular  private  mill  do  not  tend  to  show  that  the 
taking  is   arbitrary,   capricious,    in  bad  faith  or  for  private 
purposes,   but  relate,   rather,    to  forest  management  purposes 
which  are  matters  exclusively  for  the  Forest  Service,   not  the 
courts,   to  determine    (Tr.   153-159). 

On  this  basis,    the  court  on  March  23,    1961,   granted 
the  Government's  motion  for  an  order  determining  the   pre- 
liminary legal  question   (that  the  taking  is  for  a  public  pur-    • 
pose)   and  denied  appellant's  motion  to  vacate   the   order  for        ) 
possession   (Tr.    158).     Then,    the  court  deeming  that  this   re- 
sult called  for  summary  judgment  on  that  issue  entered  such        * 
a  judgment   on  March  31,    1961,    sustaining  the   authority  to 
condenn   (Tr.    160).      It  held  that  there  was  no  genuine   issue 
of  material  fact  bearing  on  the  matters  resolved,    that  the 


-  7   - 

purpose   of  the  taking  alleged  in  the  complaint  was  clearly  a 
public  use   and  that   the  charges   of  arbitrary  action  or  bad 
faith  In  the  record  cannot    (as   a  matter  of   law)   upset  the 

executive  determination  as   to  the  necessity  for  the  taking 

3/ 
for  a  clear  public  purpose. 

The  second  phase   of  the   litigation  related  to  the 
Issue   of  just  compensation.     At   the  outset,    the   parties 
stipulated   that  the  value   of  the  timber  taken  within  the 
easement   area  was   $21,809   on  May  18,    1960,    the  date   of  taking 
(Tr.    239).      This   left  for  the  jury  the  determination  of  the 
monetary  loss   In  market  value.    If  any,   to  appellant's    land  as 
a  result   of  the   Imposition  of  this  new  road  easement,   exclud- 
ing the  timber  loss. 

Appellant  offered  the  valuation  testimony  of  two 
witnesses,    Sanders   and  Wall.     But,    on  motion  by  Government 
counsel,    following  their  testimony,   the  court  struck  their 
valuation  opinions  because   the  basis   for  their  opinions  was 
legally  erroneous   for  reasons  to  be  discussed  In  the  Argument 
(Tr.   243).      The  court  noted  that  Sanders   admitted  that  he  made 


3/     The  court  viewed  the   "facts   alleged  by  Scott,    taken  In  the 
light  most   favorable   to  Scott"    (Tr.    155). 
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no  effort  to  investigate  forest  land  or  forest  land  anl  young 

growth  timber  (Tr,  243).  Rather,  he  constructed  a  value  by 

addition  and  subtraction  of  component  parts  or  "assets," 

Part  of  these  additions  and  subtractions  were  based  on  pure 

speculation  (Tr.  243) .  He  did  not  value  the  whole  which  was 

taken,  but  made  a  summation  of  estimated  values  of  the  parts 

(Tr.  244).  The  court  allowed  him  to  return  and  value  the 

timber  alone,  provided  his  figure  would  be  used  by  another 

expert  in  an  over -all  valuation.  But  no  other  witness  made 

use  of  this  valuation,  so  that  figure  was  stricken.  The 

witness  Wall,  the  court  noted,  made  numerous  erroneous 

assumptions  and  omissions  which  admittedly  had  important 

bearing  on  value  (Tr.  245-246).  The  court  concluded  that 

his  valuation  would  be  confusing  rather  than  helpful  to  the 

4/ 
jury  (Tr.  245). 

The  Government's  two  valuation  witnesses  testified 
(Tr.  242)  that,  if  timber  on  the  easement  area  were  to  be  ex- 
cluded from  the  over -all  value  because  of  the  stipulated 
figure  for  it  of  $21,809,  then  appellant  should  receive  $591 


4/  To  avoid  repetition,  further  details  concerning  the  ex- 
clusion of  the  valuation  opinions  of  these  witnesses  are 
set  out  in  the  Argument,  infra. 
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(Linnville)   or  $691   (Howell)   as  a  result  of  loss   of  control 
of  the  private  road  because   of  the  taking.     The  jury  returned 
an  award  of  $691   (Tr.   206)  which  gave  total  compensation  in 
the  sum  of  $22,500   ($691  plus   $21,809).     Judgment  was  entered 
in  that  amount   (Tr.   207)   and  thereafter  a  motion  by  appellant 
for  a  new  trial,   extensively  briefed   and  argued,  was  denied 
(Tr.   217-253).     This   appeal  followed   (Tr.   254). 

SUMMARY  OF  ARGUMEINT 
I 
The  district  court  correctly  entered  summary  judg- 
ment sustaining  the  Government's   authority  to  condenn  as   a 
matter  of  law.     The  taking  of  property  within  the  external 
boundaries  of  a  national  forest  for  a  road  on  which  to  haul 
govamment  tindser  and  for  forestry  management  purposes   is   a 
public  use   and  is   authorized  by  statute.     Appellant's   factual 
allegations  pertaining  solely  to  the  wisdom  for  the  taking 
presents  nothing  for  a  court  to  determine.     That  is  exclu- 
sively an  administrative  matter.     The  fact  that  the   taking 
of  property  from  one   party  may  bestcw  a  benefit  on  another 
private   party  is   of  no  legal  significance. 
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II 

A.  The  district  ccxirt  did  not  erroneously  dis- 
regard the  pretrial  order.     Appellant  contends  that  the 
court  erred  in  permitting  and  requiring  consideration  of 
the  right  of  the  Southern  Pacific  Land  Company  to  use  the 
existing  road  over  appellant's   land,   because   the   pretrial 
order,  while  specifying  another  such  interest,   did  not 
specify  that  interest.     But  appellant  did  not  object  at 
the   trial  to  a  showing  of  Southern  Pacific's  right.     There 
was  no  surprise.     Clearly,    it  was  not  the   intention  of  the 
parties   in  settling  the   pretrial  order  to  have  definitively 
set  forth  the  status  of  the   title  to  the  exclusion  of  several 
known,   claimed  interests* 

B.  The  Government's  valuation  witnesses  did  not 
make  erroneous  assumptions. 

1.     The  record  is  clear  that  the  valuation  opinions 
by  the  Government's  witnesses,   based  on  immediate  harvest  of 
the  merchantable  timber,  was  not   in  violation  of  the  California 
Forest  Practice  Act. 


I 


-  11  - 

2.  Their  valuations  on  the  basis  of  "the  highest 
and  most  profitable  use"   of  appellant's   property  was  correct 
and  is  the  same  standard,    in  federal  condennation  law,    as 
"the  highest  and  best  use"  urged  by  appellant. 

3.  The  Government's  valuation  witnesses  weighed 
proper  factors   in  considering  the  extent  of  the  use  that 
appellant  and  others  could  make   of  the  new  Forest  Service 
Roads . 

Ill 

There  was  no  error  in  the  district  court's  comments 

and  instructions  to  the  jury.      They  were  correct  and  in  all 

respects   fair.     There  were  no  essential  omissions.      Appellant's 

failure   to  request  or  object  to  instructions  before  retirement 

of  the  jury  is  clearly  fatal  to  its   present  attempt  to  urge 

error  as   to  the   instructions. 

ARGU>£NT 

I 

THE  DISTRICT  COURT  CORRECTLY  ENTERED 
SUMMARY  JUDGMENT  SUSTAINING  THE 
GOVERNMENT'S  RIGHT  TO  CONDEMN 

Appellant  contends   that  the  district  court  erred  in 

entering  summary  judgment  sustaining  the   authority  of  the 
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United  States  to  condemn  its  property  in  this  case,  because 
there  were  genuine  issues  of  material  facts  as  to  whether  the 
taking  was  for  a  public  purpose  (Br.  10-11,  14).    Appellant 
then  proceeds  to  assert  facts  and  conclusions  from  those  facts,* 
as  it  did  in  affidavits  and  other  papers  below,  which,  it     ^ 
contends,  raise  factual  issues  that  should  have  been  resolved 

i 

(Br.    11-14).      The    "facts"  asserted  seek  to  show    (1)   that  the 
Government's   building  of  the  new  road  will  benefit   appellant's 
competitors   in  the   area  and   (2)    that  "condemnation  was  not 
necessary  either  to  build  a  road  or  to  move  Government  timber 
over  the  road  *  *  *  the  existing  road  system  was   adequate  for 
these  needs"    (Br.   12-13). 

But,    as  the  district  court  said    (Tr.    154):      "It  is 
conceded  by  Scott  that  a  taking  for  a  road  on  which  to  haul 
Government  timber  would  ordinarily  be  classified  as   a  taking 
for  a  public  use.      That  is  the  avowed  purpose   of  the   taking 
in  this  case."     The  complaint  so  stated   (Par.   3  at  Tr.    2)   and 
ample  congressional  authority  to  condemn  for  this   purpose  was 


^  Appellant  states  that   the  case   "should  have  gone  to  the  jury 
for  a  determination  as   to  whether  the   taking  was  for  a  prival 
purpose"    (Br.   14).      But  Rule    71A(h) ,   F.R.Civ.P.,   governing  fed- 
eral condemnation  trials,    after  providing  for  trial  by  jury  or 
commission  of  the   issue   of  "just  compensation,"  states:      "Trial 
of   all  issues   shall  otherwise  be   by  the   court."     Hence,   under 
any  view,    this   issue   should  not  have  gone  to  the  jury.     United 
States  V.    91.69  Acres    in  Oconee  County,   334  F.2d  229    (C.A.    4, 
1964). 
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alleged   (Tr.   1-2).     Act  of  August   1,    1888,    25  Stat.  357, 
40  U.S.C.   sec.   257;   Act  of  June  4,    1897,   30  Stat.   34-36, 
16  U.S.C.   sees.   475  and  476;   Act  of  August  27,    1958,    72 
Stat.   885,    906-907,    23  U.S.C.   sees.   203   and  205;   Act  of 
June  23,    1959,    73  Stat.   92,    103-105.      It  is  clearly  a 
constitutional  purpose,     U.S.   Constitution,   Article   IV, 
sec.   3,   cl.   4. 

The  facts   and  conclusions  sought  to  be   litigated 
by  appellant  pertain  exclusively,    in  one  form  or  another, 
to  the  need  of  the  Government  to  condenn  appellant's   prop- 
erty for  this   purpose.      But  as  the  Supreme  Court  said  in 
Joslin  Co.  V.   Providence.    262  U.S.   668,    678   (1923); 

That  the  necessity  and  expediency  of 
taking  property  for  public  use   is   a 
legislative   and  not  a  judicial  question 
is  not  open  to  discussion.      Adirondack 
Rv.   Co.  V.   New  York  [176  U.S.   335],   349; 
Shoemaker  v.  United  States.    147  U.S.   282, 
298;  United  States  v.   Gettysburg  Electric 
Rv.  Co..    160  U.S.    668,    685;   Boom  Co.  v. 
Patterson.    98  U.S.   403,   406.      *  *  * 

The  question  is  purely  political, 
does  not  require  a  hearing,  and  is  not 
the  subject  of  judicial  inquiry. 
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See   also  Berman  v.    Parker,    348  U.S.   26   (1954);   U.S.   ex  rel« 
T.V.A.  V.  Welch.    327  U.S.   546,    552    (1946);   Rindge  Co.   v. 
Los  Angeles.    262  U.S.    700,    709    (1923);   Bragg  v.  Weaver.    251 
U.S.    57,    58   (1919). 

Where   a  valid  public  purpose  is  stated  by  the 
administrative   officer  to  whom  Congress  had  delegated  a 
particular  program  or  function  to  effectuate   that  purpose 
and  his  actions  will  or  can  serve  that  purpose,    the  courts 
cannot  inquire   into  his   intentions   in  order  to  find  a  dif- 
ferent purpose.      Southern  Pacific  Land  Company  v.   United 
States.    367  F.2d  161    (C.A.   9,    1966),    cert,  den.,    35  Law 
Week  3392;     United  States  v.  Montana.    134  F.2d   194,    196-197 
(C.A.   9,    1943),    cert,   den.,    319  U.S.    772;  Citv  of  Oakland  v. 
United  States.    124  F.2d  959,    964   (C.A.   9,    1942),    cert,   den., 
316  U.S.    679.     The   fact  that  the  taking  of  property  from  one 
party  may  bestow  a  benefit  on  another  private   party  is   of 
no  legal  consequence.      Berman  v.    Parker.    348  U.S.   26   (1954); 
United  States  v.  Marin.    136  F.2d  388   (C.A.   9,    1943);   United 
States  V.   243.22  Acres   of  Land  in  Babvlon.   N.Y..    129  F.2d 
678,    683    (C.A.   2,    1942),   cert,   den.,    sub  nom.   Lambert  v. 
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United  States.   317  U.S.    698.     Appellant's  charges   of  "arbitrary 
and  capricicxis"  actions  come  to  no  more  than  disagreement  with 
the   administrative  decision.     Cf,   Chapman  v.    Public  Utility 
District  No.    1  of  Douglas  Co..  Wash..    367  F.2d  163    (C.A.   9, 
1966) . 

It  is  undeniable  that  these  new  roads  give   access 
or  improved  access   to  government   timberlands   and  serve  forestry 
management  purposes.     Hence,    they  serve   a  public  purpose   au- 
thorized by  Congress.     Appellant's  desire   for  a  different 
administrative  determination  respecting  the  necessity  for 
acquiring  its  lands   on  which  to  construct  them  presents 

nothing  for  court  review.     Accordingly,    summary  judgment  was 

i 

correctly  entered. 

II 

THERE  WAS  NO  ERROR  IN  THE  DISTRICT  COURT'S 
RULINGS   ON  THE  TESTIMONY  OF  THE  VALUATION  WITNESSES 

Introductory:   Appellant  states   in  its  brief   (p.   43); 

"From  the  very  outset  of  this  case   one  receives  the  strident 

attitude   that  the  Government  need  not  justify  the  taking   of 

private  land,  and  that  adequate  compensation  is  whatever  the 

Government  feels  should  be  paid,  supported  by  the  testimony 


I 
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of  experts  hired  for  this   purpose.     The   patronizing  attitude 
of  the  Government  in  this  case  was   indeed  shocking."     The 
fact  of  the  matter  is,    as  stated  by  government  counsel  during     j 
argument  on  appellant's  motion  for  a  new  trial  on  the  valua- 
tion issue    (Reporter's   Transcript  on  Motion  for  New  Trial, 
pp.    1Q2-103): 

We  spent  three  weeks   of  trial  in  this 
[valuation]    matter  of  which  the  Govexnment 
utilized  only  two  and   one -half  days.      The 
Court,    I  think,  was   overly  lenient  with 
Defendant  and   its  counsel  in  allowing  time 
and  again  efforts   to  introduce  evidence   in 
support  of  their  so-called  valuation  of 
just  compensation,    and  we   allowed  the  wit- 
nesses  to  come  back  time   after  time   in  an 
effort  to  do  this,    and  we  did  many  things 
that  I  think  were  not  required  of  the  Court 
nor  required  of  counsel  for  the  Government 
in  order  to  allow  some  evidence  to  remain 
for  the   Jury  to  have  by  way  of  valuation 
testimony  on  behalf  of  the  Defendant.     The 
fact  that  they  were  unsuccessful  in  accom- 
plishing this   is   in  no  way  the  fault  of  the 
Court  or  counsel  for  the  Government,    and 
I  feel  that  merely  because  the  experts   ad- 
duced on  behalf  of  the  Defendant  were   im- 
properly informed  or  followed  a  legally 
impermissible   approach  and  were  not   allowed 
to  render  their  final  opinion  does  not  per 
se  entitle  these  defendants  to  a  new  trial. 
They  have  had  more   than  their  day  in  Court 
*  *  * 
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In  short,    the  case  is  simply  an  attempt  by  appel- 
lants to  create   a  claim  to  substantial  compensation  where 
the  conversion  of  a  private  road  to  an  improved  public  road 
caused  no  loss   to  appellant. 

A.     The  Rulings  with  Respect   to  Appellant's  Valua- 
tion Witnesses, 

Appellant  makes   a  repeated  reference  to  the  district 
court's  striking  of  the  valuation  testimony  of  its  witnesses, 
Sanders  and  Wall   (Br.   4,    6,    24,   41),   but  only  argues   one  ground 
of  criticism  of  that  action;  namely,    the  court's   alleged  dis- 
regard of  a  pretrial  order   --  with  respect  to  the   testimony 
of  Wall   (Br.    14-23).  Before  dealing  with  that  contention, 

it  should  be   observed  that  the  court  relied  on  numerous   other 
independent  bases   for  striking  the  valuation  conclusions   of 
Wall   (Tr.   245,    247;  R.    1108-1116,    1529-1542,    1581-1582, 
1596-1605,    1662-1666).     These  related  principally  to  matters 
forming  the  basis   for  his   opinion  which  had  no  foundation  what- 
ever in  objective  facts.     As  the  court  said,   he  was   "using 


6/     Appellant's  quarrel  with  the  court's   instructions   to  the 

jury   (Br.    40-42)   do  not  bear  on  the  validity  of  the 
court's  striking  the  valuation  testimony  of  these  two  wit- 
nesses   and  will  be  dealt  with  later. 
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anything  anybody  would  suggest   to  him  as  being  a  good  idea 
rather  than  his  determining  what  a  prudent  purchaser  would 
really  have   in  mind  on  the  day  that  he  made  the   purchase" 
(R.    1600).     To  mention  but  one   instance,   he   included  in 
his   land  valuation  calculations   the  sum  of  $37,500  as   a  "con- 
tingency item"  for  "unforeseen  expenses   and  costs"  that 
would  result  from  the  condemnation   (R.    866-867,    1035-1037). 
This  was   pure  unsupported  speculation  and  conjecture   pulled 
out  of  the   air   (R.   1531-1532,    1585-1587,    1602-1603).      As 
the  court  said  of  his    testimony  generally   (R.    1581):      "I 
was  frankly  disturbed  as  we    [went]    through  with  his  ex- 
amination to  find  him  saying  time   after  time,    'No,    I  didn't 
investigate   that.     No,    I  didn't  look  into  that.     No,    I 
didn't   talk  to  those   people,'    and  so  forth."     Appellant 
does  not  raise   and,   hence,    apparently  concedes  the  validity 


1 
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of  this   and  the  other  grounds    (except  the   pretrial  order) 

2/ 
for  excluding  his  valuation  conclusions. 

Appellant's   argument   (v/ith  respect  to  Wall) 

asserting  a  disregard  of  the   pretrial  order  lacks  merit. 

The   pretrial  order  recited  that  appellant  owned   the   fee 

simple  title   to  Section  31  "subject,   however,    to  certain 

easements   and  rights   of  way  vested   in  Defendants,   R.   G.  Watt 


7/     Appellant  presents  no  argument   at  all  about   the  validity 

of  striking  Sander's  valuation  testimony.     The  court 
leaned  over  backwards  trying  to  have   this  witness   lay  a  proper 
foundation  for  expressing  an  opinion  of  value.      He  was   re- 
peatedly allowed  to  be   recalled  for  that  purpose    (R.   272-455, 
537-603),   but  could  never  establish  an  existing  or  acquired 
knowledge  of   land  values   in  the   area   (R.   455-537,    1095-1104; 
Tr.    243-245).      In  addition,    as   the  court  said    (R.   378):      "He 
takes  the  before  value   and  then  he  merely  deducts   the   assets 
that  he   thinks  have  been  taken   away  and  throws   some  costs   in 
there."     That  is  not   an  acceptable   appraisal  of  market  value. 
Finally,    in  an  ultimate  effort  to  allcw  his   testimony  to  be 
used,    the  court  permitted  him  to  testify  to  the  value  of  the 
timber  alone,    provided  some   over-all  appraiser  would   later 
make  use   of  his   figures    (R.    537-603),    but  since  no  appraiser 
did,    that   testimony  had   to  fall,   because   in  federal  eminent 
domain  proceedings   land  must  be  valued   as   a  unit    (R.    1666- 
1668).      It  may  not  be  valued  as   a  total  of   its   parts    (Tr,   243- 
245).     Morton  Butler  Timber  Co.   v.  United  States.    91  F.2d   884 
(C.A.    6,    1937);    United  States  v.   Meyer.    113  F.2d  387,   397 
(C.A.    7,    1940),    cert,   den.,    311  U.S.    706;   Fain  v.   United  States. 
145  F.2d  956,    958   (C.A.    6,    1944);   Kinter  v.  United  States.    156 
F.2d  5    (C.A.   3,    1946). 
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and  Alice  McCcxirt  Lamm"  and  that  they  "have   previously  appeared 
in  this   proceeding  and  have  disclaimed  any  further  interest  in 
the  estate  condenned  and  in  the   amount   to  be   awarded  for  the 
taking  herein"      (Tr.    195,    239).      Because   of  that  specific 
reference  to  the  Watt  and  Lamm  interests   only,    appellant  urges 
that  it  was  error  for  the  court  to  permit   the  Government  to 
show  by  deeds    (Exhibits   1  and  2)   that  the  Southern  Pacific 
Land  Company  also  had  a  reserved  right  to  use  the   logging 
roads   across   appellant's   land  and,    further,    it  was  exrror  for 
the  court  to  use  Wall's   lack  of  knowledge   of  that  right  as 
one  of  the  many  grounds  for  excluding  his   opinion  of  value. 

The  harm  to  the  theory  of  appellant's  case  in  this  respect 

I 

arose  from  the  fact  that  appellant  sought  to  show  that,  before  ^ 

the  taking,  it  had  virtually  complete  control  of  its  roads 
so  that  it  could  block  them,  pile  logs  upon  them,  etc.;  where- 
as, after  the  taking,  it  lost  this  allegedly  valuable  right.   1 
The  existing  rights  of  the  Southern  Pacific  Land  Company, 
in  addition  to  those  of  Watts  and  Lamm,  to  use  the  roads 
diluted  this  exclusivity  and,  hence,  had  a  bearing  on  that 
theory  of  value  asserted. 
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As  grounds  for  error,    appellant  urges   surprise,    an 
inability  to  cure   the   omission  by  Wall  because  his   testimony 
and  the  striking  of  it  came   at  the  end  of  appellant's  case, 
and  failure  of  the  court  to  impose   protective  terms  when  it 
thus  departed,    as   alleged,    from  the   pretrial  order.     But,    as 
the  district  court  said   (Tr,   247):      "If  there  had  been  ob- 
jection at  the   time   of  trial,    then  the  matter  could  have   been 
dealt  with  at  that  time.      If  convinced  that  defense  counsel 

was   surprised,    then  possibly  a  protective   order  could  have 

8/ 
been  made   as   suggested  by  defendant's  memorandum."  The 

interest  of  Southern  Pacific  came  up  on  the   first  day  of  the 
three -week  trial  and  the  deeds   showing  the  reservation  were 
received  in  evidence   at   that  time  with  no  objection   (R.    66- 
84;   Tr.    241,    247).     Mr.  Wall  was  not  called  on  until  the 
ninth  day  after  that   (R.    745). 

In  any  event,    there  was  no  departure   from  the   pre- 
trial order.     The  record  is  clear   (Tr.   238,    247,    fn.    1)  that 


8y     This   subject  was  not   specified   in  appellant's  motion  for 

a  new  trial  and  was  not  raised   in  appellant's   opening 
memorandum  supporting  that  motion.      It  was   an  afterthought 
even  subsequent  to  that   (Reporter's  Transcript   on  Motion  for 
New  Trial,    pp.   98-99;  Tr.   241). 
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the  reason  for  specifying  the  Watt -Lamm  interests  in  the  pre- 
trial order  was  a  request  from  their  attorney  for  "the  pre- 
trial order  to  spell  out  a  little  more  explicitly  that  the 
taking  herein  does  not  operate  to  extinguish  the  right  of 
way  interest  of  the  Watt -Lamm  people  *  *  *  in  the  event  the 
Government  does  abandon  its  right  of  way."  They  disclaimed 
"any  and  all  right,  claim  or  interest  they  may  have  in  and 
to  the  compensation  or  any  part  thereof  to  be  awarded  for 
the  estate  and  interest  taken  in  this  proceeding,  or  for  any 
damages  incident  thereto,"  but  wanted  their  reversionary 
interest  to  remain  (Tr.  193e,  238-239).  This  was  taken  care 
of  by  an  amended  complaint  preserving  all  reversionary  rights 
(Tr.  193c,  238). 

The  pretrial  order  does  not  state  that  theirs  was 
the  only  interest  to  encumber  appellant's  title.   Any  state- 
ment that  it  was  the  only  interest  would  have  been  untrue 
on  the  face  of  the  record,  because  Southern  Pacific  Land 
Company  had  previously  filed  the  disclaimer  specifically  as- 
serting its  interest  in  the  property  but  waiving  any  right 
to  a  portion  of  the  condennation  award  (Tr.  188).  There  were 
also  other  defendants  with  known  interests  in  the  roads  who 
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waived  compensation   (Tr.   240).     The  memoranda  filed  by  both 
the  Government   and  appellant  prior  to  the   pretrial  hearing 
made  no  mention  that  condition  of  title  would  be   a  subject 
of  discussion  at  the  hearing   (Tr.    190,    193a,    248).     The  Gov- 
ernment's memorandum  merely  stated  that  it  was  anticipated 
that  the  Watt -Lamm  interests  would  be  settled  before  the 
pretrial  hearing   (Tr.    192,    248).      It  is  not  sensible  to 
believe  that  the   parties   intended  to  set  forth  in  the   pre- 
trial order  all  outstanding  interests   in  these  circumstances. 

accordingly,  we  submit  that  there  was  no  error  in  the 

2/ 
district  court's  ruling. 

I 


9/     Unlike   appellant   (Br.   20),  we  espouse  rather  than  depre- 
ciate the  court's  statement  that  the  opinion  of  an  "expert 
witness   is   only  as  good  as  the  reasons   that  back  it  up." 
"Opinion  evidence  without  any  support  in  the  demonstration  and 
physical  facts,    is  not  substantial  evidence.      Opinion  evidence 
is   only  as  good  as   the  facts   on  which  it  is  based."     State   of 
Washington  v.   United  States.    214  F.2d  33,   43    (C.A.    9,    1954), 
cert,  den.,    348  U.S.    862.      "*  *  *  an  opinion  is  no  better  than 
the  hypothesis   or  the   assumption  upon  which  it  is   based." 
International  Paper  Co.   v.   United  States.    227  F.2d  201,    205 
(C.A.    5,    1956).      "Where  unwarranted  theories   of   law   or  assump- 
tions   of  fact  guide   the  expert   and  are  used   as   a  basis   for 
value  by  the  Court,    the  evaluation  will  be   set   aside   and  the 
cause   remanded   for  new  findings."     United  States  v.   Honolulu 
Plantation  Co..    182  F.2d   172,    178    (C.A.    9,    1950),    cert,   den., 
340  U.S.    820;   Atlantic  Coast  Line  R.   Co.   v.   United  States.    132 
F.2d  959,    963    (C.A.    5,    1943). 

Contrary  to  appellant's    implications    (Br.    19-20),    there   is 
no  evidence   that  Southern  Pacific's   easement  was  not   in  full 
force    as   shown   in  the  deeds    (R,    1663-1664).      An  understanding   of 
appellant's   employees   that  "the  Southern  Pacific  easement  had 
been  cleared   away  by   the   title   company"    (Br.    19)    is  not   such 
evidence . 


I 
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B.     The  Rulings  with  Respect  to  the  Government's 
Valuation  Witnesses , 

1.     The  California  Forest  Practice  Act.       Appellant 
contends   that  the  district  court  erred  in  permitting  the 
Government's  witnesses   to  give  valuation  opinions  based  on 
"cut  out  and  get  out"  timber  harvesting  in  violation  of  the 
California  Forest  Practice  Act   (Br.   24-29).      It  must  be  noted 
here  that  the  term  "cut  out   and  get   out"   is   a  term  coined  by 
appellant's  counsel  and  was  never  used  by  any  of  the  Govern- 
ment's witnesses.     Appellant  implies   from  this   term  that  the 
Government's  witnesses  were  suggesting  that  the   purchaser  of 
this   property  should  "clear  cut"  the  timber.      "Clear  cutting" 
means   to  cut  the   timber  indiscriminately  without  reference  to 
its  size   or  merchantability.     This   practice   is   in  violation 
of  the  California  Forest   Practice  Act.     The   record  in  this 
case  clearly  demonstrates   that  neither  Mr.   Howell  nor 
Mr.   Linville  testified  that  they  were   of  the  belief  that  a 
purchaser  of  this   property  could  or  would  "clear  cut"  the 
land.     On  the  contrary,   both  witnesses   referred  to  and  relied 
upon  Mr.   Bunting's   timber  cruise   and  valuation  of  Section  31 
(R.    1257,    1294-1295,    1299,    1420-1421,    1456)    --  a  copy  of  which 
was   furnished   appellant  prior  to  trial   (Tr.    192)    -  wherein 
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Mr.   Bunting  conducted  a  cruise   of  and  expressed  his  opinion 

as   to  the  value   of  the   "merchantable   timber,"   i.e.,    that 

timber  which  could  be   cut   in  accordance  with  the  general 

practice   in  the   area  and  the   pertinent  California  laws.     This 

cruise  was   the  same   type   of  cruise  conducted  by  Mr.   Sanders 

and   the   one  used  by  Mr.  Wall   (appellant's  witnesses).     The 

matter  is  made  crystal  clear  by  the  statement   of  Chief 

t      Forester  Stathem   (R.    1193):      "You  could  cut  down  to  the   allow- 
able  limits  within  the  State  Forest  Practices   Act   and  this 
would,    in  my  mind,    be  by  far  the  most  profitable  use   of  this 
section"    (Cf.   R.    1172,    1277-1278). 

It   is   true   that   the  Government's  witnesses   appraised 
the   property  on  the  basis   of  a  "full  cut"  or  immediate  harvest, 
But  that  does  not  mean  a  harvest   in  violation  of  law.      It  was 
their  opinion  that  the   "highest   and  most   profitable  use"  of 

'      the   property   --  the  use  which  gave   it   the  greatest  value   in 
the  market   --  was   a  purchase   for  immediate  harvest   of  the 
merchantable  timber. 

2.     The  Most  Profitable  Use.      Appellant's   criticism 
of  the  Government's  witnesses   and  the   court    (Br.    29-3  7)    on 

1^      the  quibble   that  "highest   and  most   profitable  use"   is  not   the 
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same  In  federal  condennation  law  as   the   "highest  and  best  use" 

10/ 
is  unsuppor table.        The  quotation  from  Olson  v.  United  States. 

292  U.S.   246,    255    (1934),    at  page  33   of  appellant's  brief  is 
a  complete   answer  to  this.     See   also  the  many  cases   on  this 
point   listed  in  20  Modem  Federal  Practice  Digest,   Eminent 
Domain,   Sec.   134,    pages   521-524.     The  effort  to  find  an  I 

"economic"  point  of  view  in  "profitable"   and  a  "conservation" 
point  of  view  in  "best"  overlooks  the  fact  that  in  federal 
eminent  domain  valuations  the  sole  end  sought   is   "market 
value."     United  States  v.  Miller.    317  U.S.   369    (1943);   Olson. 
supra,    pp.   246,    257.      Indeed,    it  is  nothing  nobler  or  baser 
than  the  price  which  would  result  from  "the  haggling  of  the 
market."     Kimball  Laundry  Co.  v.  United  States.    338  U.S.    1,    6 
(1949).     This  gives  compensation  fair  to  both  parties.     The 
"most  profitable  use,"  stated  in  Olson,   means   "the  best  eco- 
nomic use"   to  assure  reaching   the   full  fair  market  value. 

The  district  court  correctly  instructed  the  jury 
in  that  respect.      It  said   (R.    1680-1681): 


10/      If   "best  use"  could  be  considered  not   to  be   the   "most 

profitable  use"   the   rule  urged  would  operate   to  the 
benefit   of   the  Government,   not   landowners. 


* 
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In  using  fair  market  value   to  assist   in 
determining  just  compensation,    the   test   is 
not  the  value   of  the   property  for  any 
such  purpose;   it   is   the  fair  market  value 
of  the   property  considered  in  the   light 
of  all  the   purposes   to  which  the   property 
is  naturally  adaptable  both  before   and 
after  the   taking.      It   is  the  highest  value 
in  terms   of  money  which  the   property  will 
bring  at  the  two  points   of  determination, 
namely,   before  and  after  the  taking  if 
exposed  to  sale   for  cash  at  each  of  those 
two  moments   in  the   open  market   in  the 
community  in  which  the   property  is  sit- 
uated with  a  reasonable  time   to  find  a 
purchaser  buying  with  full  knowledge   of 
all  of  the  uses   or  purposes   for  which  it 
is   adapted  and  for  which  it   is   being  used, 
the  seller  bfting  fully  informed  and  not 
being  required  to  sell  and  the  buyer  being 
fully  informed   and  not  being  required  to 
buy  at   that  time.      In  this   sense,    the 
phrase,    "Market  value,"   is   synonjmious 
with  "actual  value." 

In  fixing  the  fair  market  value   of  the 
lands   in  question  you  may  and  should  con- 
sider the  highest   and  best  use   to  which  this 
land  was   adaptable   at  the   time   of  taking.      By 
the   term,    "highest   and  best  use,"   as  used   in 
determining  market  value,  we  mean  the  highest 
and  most  profitable  use  for  which  the   property 
is   adaptable   and  for  which  there   is   a  demand 
in  the  market  considerable  enough  to  in- 
fluence  its  market  value.     The   property's 
highest  and  best  use  does  not  depend   on  the 
use   to  which  the  Defendant -Owner,    Scott  Lumber 
Company,   may  have  devoted  this   land  at  the 
time   of  taking,   nor  upon  the   plans    that   it 
may  have  envisioned  for  this   property. 
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It  was  the  opinion  of  the  Government's  witnesses 
that  the  highest  and  most  profitable  use of  this  land  was  a 
sale  for  immediate  harvest.  They  were  entitled  to  believe 
this  and  to  testify  to  that  effect.  There  is  no  basis  for 
requiring  them  (Br,  35-37)  to  testify  on  the  basis  of  a 
"sustained  yield"  concept  which  they  expressly  did  not  i 

believe  would  produce   the  highest  market  value    (cf .   Tr. 
248-249).     But  even  so,    if  appellant  believed  that  the  jury 
should  have  been  instructed  otherwise   or  more   fully   (Br,   22-23 
35-37),    it  should  have  requested  such  an  instruction.     Rule 
51,   F.R.Civ.P. 

3.     Use   of  the  Special  Service  Roads.      Appellant 
asserts   that  the  district  court  erred  in  not  commenting  on  or 
striking  the   testimony  of  the  Government's  valuation  experts 
because  they  assumed  incorrect  facts   concerning  appellant's 
allowable  use   of  the  new  roads    (Br.   37-40).     The   thrust  of 
this  contention  is   that  there   is   a  conflict  between  the  writter 
terms   of   the  Special  Use   Permit    (under  which  appellant  will 
use   the  new  roads),    providing  for  termination  "at   the  dis- 
cretion of  the  Regional  Forester  or  the  Chief,    Forest  Service" 
and  that  the   "road  shall  be   open  at  all  times   to  the   free  use 
of   the    public,"   and   the   testimony   of   the  Government's  wit- 
nesses  to  the   effect   that   there  would  be  very  little  change 


I 
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in  the  utilization  of  the  road  from  that  existing  before. 
Again,    appellant's   objection  comes    late.      There  was  no 
motion  made   to  strike   the   testimony  on  this  ground   and  no 
request  for  comment  or  instruction  to  the  jury. 

But,   even  so,    there   is  no  merit   to  the   point.     The 
terms   of  the  Special  Use  Permits  were  put   in  evidence   for  the 
jury  to  consider   --  by  the  Government    (Exhibit  3;  R.   237, 
240,    1204).     The  Government's  witness,   Stathem,   Forest  Super- 
visor of  the  Shasta -Trinity  National  Forests,   merely  ex- 
plained how  the   terms   of   the   permits  had  been  construed  and 
applied  and  how  he  was   applying  them  (R.    1123-1235).      Appel- 
lant's  counsel  cross-examined  him  extensively  on  this  subject 
(R.    1194-1232).     Mr.   McArdle,    Chief  of  the  U.S.   Forest  Service 
at  the  date   of  taking,    and  Hr,   Peterson,    Assistant  Secretary 
of  Agriculture,    also  testified   (by  deposition)   as  to  the   pur- 
poses  and   applications   of  the   terms   of  Special  Use   Permits 
!  (R.    1237-1244).     The  Government's  valuation  witnesses   took 
all  of  this    (the   permits,    the   past  experience   and  the   present 
official   intentions   as   to  the   future)    into  account   in  forming 
their  opinions   of  value.      There  was  no  error  in  this.      Indeed, 
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that  was   precisely  what  they  should  have  done   In  seeking  to 
fix  the   price  which  a  hypothetical  buyer  and  seller  would 
agree  upon.     They  were   all  valid  considerations   for  apprais- 
ers  and  for  the  jury.     The  matter  was  correctly  put  in  its 
proper  perspective  by  the  court  in  its   instructions   to  the 
jury   (R.    1684): 

In  spite   of  the   fact  that  the 
evidence  shows  that  as   of  May  18, 
1960,    the  Government  had  made   a 
determination  that  no  charge  would 
be  made  to  Scott  Lumber,    its  suc- 
cessors  or  assigns   for  any  part  of 
the  construction  cost   of  the  new 
road  as   it  might  be  charged  to  the 
timber  taken  from  Section  31,    this 
does  not  mean  that  the  GovemiDent 
could  not  at   a  later  date  change 
its   policy  in  this  regard.     You  must 
take  this   possible  change    --  you  may 
take  this   possible  change   of  policy 
into  account  in  determining  fair 
market  value,    that  is,   you  may  con- 
sider this   possibility  if  you  reach 
the   opinion  that  a  prospective   pur- 
chaser,  while  he  was   reaching   a 
decision  as   to  the  fair  market  value 
of  Section  31  after  the   take   as   of 
12:01   p.m..   May  18,    1960,    might  con- 
sider it  reasonably  probable   in  the 
forseeable  future  that  there  would 
be  such  a  change. 
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III 


THERE  WAS   NO  ERROR  IN  THE  COURT'S 
INSTRUCTIONS   TO  THE   JURY 

Appellant's  variety  of  statements   and  charges   on 

this  subject  in  the  last  two  points   o£  its  brief  come  to 

nothing   (Br.   40-42).     Thus,    appellant  complains   that  "in 

commenting  on  the  evidence  the  Trial  Judge  referred  only 

to  the  testimony  of  Defendant's  valuation  experts"    (Br.   40). 

The   answer  is   that  at  that  time,   having  just  granted  a  motion 

to  strike   their  valuation  opinions,    that  was   the   only  proper 

subject  for   the   court's   comments.      Appellant  states   that  the 

remarks  were   "so  inflammatory"   thdt  its  counsel  "immediately 

objected"    (Br.   40).     Counsel  did  promptly  object,   but  to  the 

"rulings,"  not  to  the  remarks   as  such.     The  court  very  fairly 

replied  for  the   jury  to  hear   (Tr.    1669):      "Very  well.     Mr.    King 

has   stated   it   and   I  don't   think  I  could  state   it  any  better 

than  that.      He  has   taken  exception  to  my  rulings   and  he  has 

a  perfect  right  to  do  so  representing  Scott  Lumber  Company, 

and  those  exceptions   are   in  the  record." 
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Appellant  explains  "the  feeling"  of  the  jury  as  a 
result  of  the  striking  of  the  opinion  valuation  of  its  wit- 
nesses ("castigation")  and  uses  the  court's  instruction  con- 
cerning the  burden  of  proof  and  weight  of  the  evidence  as  a   J 
matter  which  "enhanced  and  fed"  that  feeling  (Br.  40).  We 

I 

submit  that  the  court's  remarks   plainly  did  not  castigate  ^ 

appellant's  witnesses,   but  merely  explained   in  objective  terms 
the  reasons   for  striking  their  testimony   (R.    1662-1668) .     For 
example,    the  court  said    (R.   1666):      "Now,   this  does  not  mean 
that  the  rest   of  Mr.   Wall's  testimony  may  not  be  considered 
by  you  and  given  whatever  weight  you  feel  it  deserves   in 
light  of  other  instructions   I  may  give  you.     And,    further,    I 
want  to  instruct  you  that   I  do  not  mean  to  impugn  Mr.  Wall's 
integrity  in  any  way  that  he  was   trying  to  put  something  over." 
The  court's   instruction  that  the  burden  to  prove  the   amount 
of  compensation  was   on  the   landowner  and  his  definition  of 
weight   of  the  evidence  were   purely  routine,    required,    and 
wholly  correct    (R.   1681).     United  States  ex  rel.  T.V.A.  v. 
Powelson.   319  U.S.   266,    273-274   (1943). 


i 
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Appellant  complains   of  "the   timing"   of  the  court's 
remarks   striking  the  valuation  opinions   "just  before   the 
instructions"    (Br.   41).      The    "timing"  was  merely  that   the 
court  ruled  on  motions  by  both  parties   to  strike  certain 
testimony  made   at  the  end   of  the   trial   (R.    1520-1612,    1693). 
There  was  nothing  for  the  court   to  rule   on  prior  to  that 
(R.    1693).     While   it   is  true,    as   appellant  says    (Br,   41), 
that  valuation  was   the  only  issue   in  the  case   at  this   time, 
it  is  not   true  that  all  testimony  of  all  its  witnesses  were 
thus   stricken.      There  was   a  great  deal  of  appellant's   testi- 
mony concerning  description  of  the   property,   quantity  and 
quality  of  timber,    location  of  markets,   market  conditions, 
logging  practices,    past   and  prospective  uses   of  the   property, 
etc.    (in  addition  to  its  cross-examination  of  the  Government's 
witnesses)  which  was  not  removed  from  the   jury.      The   jury 
did  not  arrive   at   its   award   in   the   amount  testified  to  by 
one   of  the  Government's  witnesses   in  "a  very  short   time" 
(Br.   41).      It  deliberated  for  nearly  six  hours    (Reporter's 
Transcript   on  Motion  for  New  Trial,    p.   103). 

Appellant's   last   point    (Br.   41-42)   urges  error  in 
the   failure   of  the   court   to  instruct  the   jury  along  the    lines 
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of  the  rest  of  the   argument  in  its  brief  which  we  have  here- 
tofore dealt  with.     We  have  shown  that  the   positions  taken 
by  appellant  lack  merit  and,   hence,    any  instructions   based 
on  them  would  not  have  been  correct.      In  addition,  we  have 
shown  that  appellant's   failure   to  request  or  object  to  in- 
structions  prior  to  retirement  of  the  jury  is  clearly  fatal 
to  its   present  attempt  to  urge  error  in  these   respects.     Rule 
51,   F.R.Civ.P.;  Christensen  v.  Trotter.    171  F.2d  66   (C.A.   9, 
1948);   Southern  Pacific  Co.  v.   Villarruel.   307  F.2d  414 
(C.A.   9,    1962).     As  this  Court  said   in  Bock  v.  United  States. 
375  F.2d  479,   480   (1967): 

Rule   51  provides  that  a  party  may  not 
complain  of  the  giving  or  failure  to 
give   an  instruction  unless  he   objects 
thereto  before   the  jury  retires   to  con- 
sider its  verdict  stating  distinctly 
the  matter  to  which  he   objects   and  the 
grounds   of  his    objection.      *  *  *  and 
it   is  firmly  established   in  this   circuit 
that  "the    'plain  error'   rule  may  not  be 
utilized   in  civil  appeals   to  obtain  a 
review  of  instructions  given  or  refused." 
Bertrand  v.   Southern  Pacific  Co.,   282  F.2d 
569    (9th  Cir.   1960),   cert,   denied,   365  U.S. 
816    (1961);   Hargrave  v.  Wellman,    276  F.2d 
948   (9th  Cir.    1960). 


affirmed. 
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CONCLUSION 
For  the  foregoing  reasons,  the  judgment  should  be 

Respectfully  submitted, 
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No.  20,993 
In  the 

United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


Scott  Lumber  Company,  Inc., 

Appellant, 
vs. 

United  States  of  America, 

Appellee. 

Appellant's  Reply  Brief 


QUESTIONS  PRESENTED 

The  Government  appears  to  disagree  with  Appellant  as  to  the 
questions  to  be  presented  on  this  Appeal,  although  it  has  not 
appealed.  On  the  contrary,  the  Government  attempts  to  shape 
and  trim  the  questions  for  consideration  on  this  Appeal  in  a  form 
favorable  to  it  (Br  p.2).*  Rule  18(3)  of  this  Court  does  not 
require  "Specifications  of  Error"  to  be  stated  in  an  appellee's  brief 
for  obvious  reasons.  However,  in  the  pursuit  of  its  unordiodox 
approach,  die  Government  has  set  forth  its  own  versions  of  the 
"Questions  Presented"  (Br  p.  2).  The  first  two  errors  stated  by 
the  Government  merely  paraphrase  the  first  two  given  by  Appel- 
lant in  its  Brief  as  required  (Op.Br  p.5) .  The  remaining  two  errors 
specified  by  the  Government  hardly  resemble  the  four  additional 
errors  specified  by  Appellant  (Op.Br  pp.5-6),  and  so  the  Gov- 


*Throughout  this  Reply  Brief,  Appellant's  Opening  Brief  will  be 
referred  to  as  "Op.Br"  and  the  Government's  Brief  as  "Br". 
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ernment  Brief  is  in  these  particulars  not  a  reply  to  Appellant's 
Brief  and  argument,  but  rather  in  support  of  its  own  notions  as 
to  what  this  Court  should  consider. 

STATEMENT  OF  THE  CASE 

Also,  no  Statement  of  the  Case  is  required  of  Appellee  in  its 
brief  "unless  that  presented  by  the  Appellant  is  controverted." 
Yet,  without  challenging  any  part  of  Appellant's  Statement,  tlie 
Government  devotes  six  and  one-half  pages  to  its  own  Statement 
(Br  pp-3-9)  and  converts  it  into  a  preliminary  argument.  Since 
the  Government  Brief  was  prepared  3,000  miles  from  the  site, 
a  lack  of  familiarity  with  the  territory  as  well  as  the  Record,  has 
made  this  Statement  justifiably  suspect.  For  example,  the  existing 
roads  which  are  some  twelve  to  sixteen  feet  in  width  were  not 
built  by  the  Forest  Service  in  the  years  1929  and  1930  as  stated. 
On  tlie  contrary,  Mr.  Stathem  was  testifying  in  the  passage  re- 
ferred to  as  to  the  condition  of  the  roads  just  prior  to  May  18, 
i960  (R  1152),  at  a  time  when  they  were  fully  and  completely 
owned  by  Appellant,  Scott.  Prior  to  1950  tlie  Government  had 
built  fire  trails  in  this  then  unopened  territory  (R  68,  78-80). 
These  fire  trails  were  improved  and  made  over  by  Scott  into 
prudent  operator's  logging  roads  suitable  for  die  harvesting  of 
timber  (R  1153,  79)  and  were  used  successfully  by  Scott  and 
otliers  for  this  purpose  (R  78,  20-21,  99,  admitted  Br  p.4). 

The  condemned  right  of  way  did  include  the  existing  roads 
plus  additional  strips  at  either  side  for  widening  the  roads  for 
"safety"  (Br  p. 3).  See  Appendix  A  Op.Br.  Mr.  Stathem  at  the 
beginning  of  his  testimony  frankly  stated  (R  1155)  that  tlie 
widening  of  the  road: 

"Will  take  care  of  off -highway  loads*  and  enable  a  logger 
to  proceed  on  this  road  with  a  safe  speed  of  30  miles  an 


*Off-highway  loads  are  those  which  are  too  wide  and  too  heaxy  for 
California  public  roads  and  are  prohibited  for  use  on  highways  by  the 
Motor  Vehicle  Code.  Only  one  logger  uses  the  prohibited  vehicles — 
Lorenz  Lumber  Co. 
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hour  as  contrasted  with  the  20  miles  an  hour  road  system 
that  was  tliere  before." 

The  reason  for  widening  the  roads  for  "safety"  was  unequivocally 
stated  by  Mr.  Toler  to  have  been  generated  by  tlie  over-sized,  off- 
highway  trucks  of  Lorenz,  and  even  this  did  not  provide  the 
necessary  safety:  (R  216-217) 

"The  Court:  Can't  we  establish — I  am  quite  curious  to 
know  what  kind  of  a  road  is  this.  Is  this  a  single  width  road, 
this  road  that  extends  out  to  the  east  from  Section  31  on  this 
County  Road,  is  this  a  single  width  road  or  is  it  a  double 
width  road.' 

"The  Witness:  In  portions  it  is  double  width.  Other 
portions,  I'd  call  it  about  one  and  a  half  with  passing  lanes. 
Several  of  the  trucks  using  the  road  are  ten  foot  bunk  or 
twelve  foot.  I  believe  most  of  them  ten.  They  use  that  cheese 
block,  which  is  a  small  triangular  stake,  and  the  logs  are 
placed  at  the  end  and  the  log  would  extend  at  least  another 
foot  and  a  half  on  out  past  tliat.  So  the  total  width  of  your 
truck  loaded  would  be  in  the  vicinity  of  twelve,  maybe 
tliirteen  feet,  where  our  trucks  for  tlie  Company  all  have  to 
go  on  highways  and  you  are  only  allowed  by  tlie  Motor 
Vehicle  Department  a  total  widtli  of  eight  feet.  If  we  extend 
beyond  tliat  we  are  in  violation  of  the  law.  So  these  trucks 
carry  two  and  a  half  times  to  tliree  times  what  our  highway 
trucks  do  because  of  the  off-highway  haul  to  this  Lorenz 
Mill.  They  are  not  an  object  that  can  pull  over  on  a  blind 
turn  such  as  tlie  turns  going  into  this  Section  31,  because  it 
is  quite  a  twisty  road,  and  witli  the  weight  behind  them  and 
the  grade,  and  if  the  road  has  been  recently  watered  it  is 
slick,  it  would  be  impossible  to  pull  that  truck  over  if  a  fire 
truck  is  coming  or  any  other  vehicle.  So  tlie  otlier  vehicle 
would  just  have  to  give  or  you'd  have  a  head-on  crash  of 
which  in  tlie  past  tliere  has  been  two  or  three  crashes  between 
vehicles  or  between  logging  trucks." 


4 

While  this  testimony  was  given  with  respect  to  the  highway 
connecting  between  tlie  county  road  and  Sec.  31,  it  estabhshed 
that  safety  and  speed  could  not  be  attained  by  merely  widening 
the  road  for  Lorenz  over-sized  trucks.  Lorenz  is  the  only  logger 
using  highway-illegal  trucks.  This  testimony  was  never  refuted. 

The  condemned  roads  gave  no  additional  access  to  Government 
lands  tlian  before  as  there  had  always  been  free  access  to  Gov- 
ernment timber  land  over  Sec.  31  (R  1153).  It  is  true  that  Mr. 
Statliem  stated  in  righteous  terms  that  the  widened  road  was 
necessary  for  "unrestricted  competitive  bidding"  (R  1148),  but 
Mr.  Toler's  testimony  shows  tliat  this  purpose  was  not  the  fact, 
and  further  does  not  effect  any  safety,  but  on  the  contrary  results 
only  in  an  unfair  preferential  treatment  to  the  only  bidder,  Lorenz, 
with  over-sized  highway-illegal  trucks  which  are  dangerous  under 
any  circumstance. 

The  remainder  of  the  arguments  of  the  "Statement  of  the 
Case"  will  be  responded  to  appropriately  under  the  points  as  they 
arise  in  the  Argument. 

ARGUMENT 
Summary  Judgment 

The  gravamen  of  the  Government  argument  in  support  of 
the  Summary  Judgment  is  that  if  the  pleadings  state  that  the 
taking  of  private  land  from  private  ownership  is  for  a  public 
purpose,  tlien  tliis  statement  alone  makes  the  taking  incontestible 
in  the  courts.  This  is  said  to  be  true  even  if  facts  alleged  in  oppo- 
sition to  the  taking  are  to  tlie  contrary  and  the  taking  itself  is 
contested  on  this  ground  (Br  pp.  14-15).  The  facts  alleged  here 
show  tliat  the  taking  was  unnecessary  and  wasteful  for  tliere  was 
already  a  satisfactory  road  system  available  (R  59)  and  in  exist- 
ence witliout  cost,  that  there  was  never  any  denial  to  anyone  of 
access  to  Government  timber  land  over  the  existing  road  system 
(R  59)  and  that  the  Forest  Service,  tlie  Watt  Interests  and  Lorenz 
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were  engaged  in  a  conspiracy  to  deny  Government  timber  to 
Appellant  Scott  behind  tlie  sham  of  "free  competitive  bidding." 

Lorenz  now  has,  and  had  at  the  time  of  the  condemnation, 
an  agreement  with  the  Watt  and  Lamm  Interests  and  the  Forest 
Service  to  build  the  roads  through  Sec.  3 1  and  charge  for  tlie  use 
thereof,  in  the  removing  of  Government  and  Watt  interest  timber 
(T  32).  The  gaining  of  control  over  the  private  roads  of  Sec.  31 
was  first  attempted  by  negotiation  of  the  Forest  Service  and  Lorenz 
(T  33-38) .  Failing  in  these  negotiations  the  Forest  Service  brought 
condemnation  (T  39).  Even  tliough  no  written  agreement  was 
signed  between  the  Forest  Service,  Lorenz  and  Watt,  it  was 
admitted  that  the  discussions  became  the  agreement  (T  68). 

Solely  for  the  purposes  of  carrying  out  this  private  agreement 
the  Forest  Service  at  a  single  stroke  by  condemnation  secured  the 
control  of  the  roads,  gave  an  enormous  bidding  preference  to 
Lorenz  alone,  and  destroyed  Appellant's  timber  management  of 
Sec.  31  which  is  its  own  private  property.  No  matter  how  pious 
the  words  of  the  taking  are  expressed,  it  is  submitted  that  these 
results  show  mere  caprice  and  arbitrary  action  in  bad  faith  by 
administrative  officials  responsible  for  the  condemnation. 

If  such  matters  cannot  be  questioned  and  determined  by  the 
Courts  "but  relate,  rather  to  forest  management  purposes  which 
are  matters  exclusively  for  tlie  Forest  Service"  (Br  p.6)  which 
is  the  power  to  cripple  and  destroy  the  private  timber  industry, 
then  indeed  we  have  become  a  land  of  tyranny  by  men  instead 
of  justice  through  law. 

The  Government  attempts  to  sidestep  tlie  real  issue  on  the 
right  to  Summary  Judgment  under  Rule  56(c)  FRCP,  i.e.,  that 
Summary  Judgment  is  not  to  be  granted  unless  there  is  no  genuine 
issue  as  to  any  material  fact,  and  the  Government  entitled  to 
Judgment  as  a  matter  of  law.  It  does  appear  that  where  the  facts 
alleged,  if  proved,  would  show  die  taking  was  arbitrary,  capricious 
and  a  violation  of  private  rights,  genuine  issues  of  material  facts 
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are  raised.  In  making  the  Order  (T  153-159)  which  was  arbi- 
trarily converted  into  Summary  Judgment  (T  160)  the  Trial 
Court  stated:  (T  155) 

"The  facts  alleged  by  Scott,  taken  in  the  light  most  favor- 
able to  Scott,  do  not  show  that  the  action  of  the  officials  has 
such  an  arbitrary,  capricious,  or  bad  faitli  quality  as  to  justify 
interference  by  tliis  Court." 

The  Court  not  only  recognized  that  there  were  genuine  issues 
of  fact,  but  weighed  them  in  concluding  that  they  were  not  of 
sufficient  intensity  to  justify  interference.  In  such  a  circumstance 
it  cannot  be  fairly  asserted  by  the  Government  that  there  were 
no  genuine  issues  as  to  any  material  facts.  The  granting  of  Sum- 
mary Judgment  was  error,  and  Appellant  should  not  have  been 
denied  the  opportunity  to  prove  its  defenses. 

The  Districf  Court's  Failure  fo  Abide  by  and  Adhere  to  the  Pre-Tria! 
Order  Is  inexcusable 

The  Government  Brief  devotes  very  little  space  to  this  point 
(Point  2,  Op.  Br  pp.  5,14)  except  for  a  restatement  of  some  of 
tlie  facts  (Br.  pp.  21-23).  The  Pre-Trial  Order  (T  194-6)  stated 
unequivocally  tliat  title  to  Sec.  3 1  was  in  fee  simple  in  Appellant, 
subject  to  a  specific  easement  in  favor  of  tlie  Watt  Interests,  and 
for  which  they  disclaimed  any  further  interest  and  in  tlie  amount 
to  be  awarded.  These  facts  were  to  govern  without  the  necessity  of 
proof  at  tlie  trial.  The  Pre-Trial  Order  was  not  something  dashed 
off  informally  and  without  full  consideration.  On  tlie  contrary, 
it  was  prepared  by  the  Government  after  conferences  with  both 
the  Court  and  Appellant's  then  counsel,  Gregory  S.  Stout,  Esq. 
(See  Appendix  B  herein*)  It  was  the  culmination  of  negotiation. 
In  return  for  the  Government's  recognizing  Appellant's  title  in 
fee  simple,  subject  only  to  the  easement  of  the  Watt  Interests, 


*In  preparing  the  Transcript  the  Clerk  omitted  items  (ii)  and  (ill) 
of  the  Second  Supplemental  Designation  and  the  same  are  reproduced  in 
the  Appendix  at  the  end  of  this  Brief. 
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Appellant  agreed  to  accept  the  timber  valuation  urged  by  the 
Government  (T  195).  The  Pre-Trial  Order  accordingly  contained 
botli  of  tliese  concessions. 

Appellant  vigorously  challenges  both  the  legality  and  ethics 
of  the  Government  by  surreptitiously  persuading  the  Trial  Court 
to  adopt  the  portions  of  the  Pre-Trial  Order  favorable  to  it  but 
ignore  the  portions  unfavorable.  One  can  understand  how  the 
Government,  upon  second  thoughts,  might  have  considered  it  had 
made  a  bad  deal  and  then  asks  to  be  excused  from  tlie  entire 
Pre-Trial  Order.  But  tiiis  it  did  not  do. 

However,  the  attempt  to  sustain  this  trickery,  especially  in  the 
light  of  the  Affidavit  of  Gregory  S.  Stout,  Esq.,  a  respected  member 
of  this  Court,  simply  aggravates  an  unseemly  situation,  and  cer- 
tainly is  not  the  conduct  expected  from  the  Government. 

Upon  tlie  motion  for  a  New  Trial  the  Trial  Court,  too,  was 
hard  put  to  justify  the  departure  from  the  Pre-Trial  Order  without 
protecting  Appellant.  It  was  forced  to  go  outside  tlie  Record  to 
rely  upon  matters  which  are  ftoi  in  the  record  (R  248),  are  not 
now  before  this  Court,  and  which  are  disputed. 

The  Government  seeks  to  exculpate  itself  by  asserting  that 
there  was  no  objection  at  the  time  of  trial  to  its  conduct.  Mr. 
JCing,  who  represented  Appellent  at  the  trial,  was  wholly  unaware 
of  tlie  situation  and  had  simply  relied  upon  the  Pre-Trial  Order 
in  good  faith  in  the  preparation  of  this  case.  He  could  not  have 
known,  or  even  been  aware  of  the  trap  which  was  to  be  sprung 
on  him  during  tlie  presentation  of  the  Government's  case.  And, 
lacking  experience,  as  botli  the  Court  and  Government  well  knew, 
he  appears  to  have  tried  to  continue  with  the  case  instead  of 
risking,  what  to  him,  must  have  appeared  to  be  the  wrath  of  the 
Court  by  impugning  the  bona  fides  of  the  Government's  defense. 

It  is  likewise  no  answer  to  say  that  tlie  Pre-Trial  Order  does 
not  state  that  the  Watt  easement  was  tlie  only  encumbrance.  This 
merely  compounds  the  bad  faitli  which  now  must  be  considered 
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deliberate  (see  Afi&davit  of  Gregory  S.  Stout).  Title  to  Sec.  31 
was  an  issue  in  this  case  and  this  issue  was  determined  by  tiie 
Pre-Trial  Order  and  removed  from  further  consideration  of  tliis 
issue  during  the  trial,  except  in  accordance  with  the  provisions  of 
Rule  16,  F.R.C.P. 

The  error  is  admitted  in  tliat  the  Pre-Trial  Order  was  not 
adhered  to  (T  247)  and  the  Government's  attempt  to  now  explain 
it  away  is  sophistry.  Indeed,  the  present  situation  illustrates  most 
forcefully  why  a  trial  court  should  not,  ex  parte,  deviate  from  die 
Pre-Trial  Order,  witiiout,  at  least,  making  clear  to  the  aggrieved 
party  tliat  a  variation  is  being  sought  by  the  opposition  and  af- 
fording the  aggrieved  party  the  right  to  realign  to  meet  the  new 
situation.  The  mischief  worked  here  by  an  unscrupulous  Govern- 
ment coupled  with  an  insensitive  judge  and  inexperienced  counsel 
could  easily  be  avoided  if  trial  courts  are  required  to  abide  by 
Federal  Rule  16. 

The  Government  in  its  Brief  makes  no  effort  to  deny  that  tliere 
was  a  departure  from  the  Pre-Trial  Order.  It  states  only  that 
"The  district  court  did  not  erroneously  disregard  the  pretrial 
order."  (Br  p. 10), — that  there  was  no  error  in  so  doing. 

The  Insufficiency  of  the  Vahiation  Testimony  of  the  Government 
Witnesses  Remains  as  Error 

The  introductory  paragraphs  of  tiie  Government  Brief  on  tliis 
point  (Br  p.  15)  are  an  attempt  to  gloss  over  what  Appellant 
considers  and  has  stated  as  the  strident  attitude  of  the  Government 
in  this  litigation  (Op.  Br  p.43) .  In  justification,  only  a  self-serving 
statement  of  Government  counsel  is  referred  to.  Quite  naturally  he 
would  do  everything  to  justify  his  conduct.  So  far  as  the  victim  is 
concerned,  the  execution  is  not  made  any  more  acceptable  or  less 
final  merely  because  the  executioner  is  pleasant  about  it  and  smiles 
a  little. 
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(a)  The  California  Forest  Practices  Act.  A  fundamental  error 
which  the  Government  valuation  witnesses,  Howell  and  LinviUe, 
made  in  arriving  at  their  conclusion  as  to  value  was  their  failure  to 
consider  the  Forest  Practices  Act  of  the  State  of  California.  Sec.  31 
is  private  land  and  the  cutting  practices  are  governed  and  con- 
trolled by  tlie  laws  of  the  State  of  California — not  the  U.S.  Forest 
Service.  There  is  not  one  line  of  evidence  to  show  that  either 
Howell  or  Linville,  the  Government  valuation  witnesses,  con- 
sidered the  cutting  practices  required  by  the  state  law  in  giving 
their  valuation  opinions.  Neitlier  one  was  familiar  with  the  prac- 
tices required  of  a  logger  or  a  timber  management  operation 
(Howell,  R  1325;  Linville  R  1445-6),  and  therefore  they  cannot 
be  assumed  to  have  known  about,  or  had  any  experience  with 
the  California  Law  on  this  vital  subject. 

The  argument  made  by  tlie  Government  is  largely  one  of 
semantics.  The  Brief  criticizes  Appellant's  use  of  the  term  "cut 
out  and  get  out"  as  being  coined  by  Appellant's  counsel  (Br  p. 24) . 
Counsel  did  not  dream  up  this  phrase.  It  is  one  used  commonly 
throughout  the  industry  and  has  been  used  for  many  years  to 
mean  precisely  what  the  Government  witnesses  Howell  and  Lin- 
ville, had  in  mind  when  they  admittedly  stated  that  the  property 
was  appraised  on  the  basis  of  a  "full  cut  or  immediate  harvest" 
(Br  p.  25). 

"Clear  cutting  means  to  cut  the  timber  indiscriminately 
without  reference  to  its  size  or  merchantability.  This  practice 
is  in  violation  of  the  California  Forest  Practices  Act." 

There  was  not  one  line  of  testimony  in  the  entire  Record  to  show 
that  "full  cut"  and  "immediate  harvest"  mean  anything  other 
than  clear  cutting. 

Howell  stated  on  direct  examination  that:  (R  1299) 

"  *  *  *  the  highest  and  best  use  of  this  property  from 
all  of  the  information  that  I  could  gather  of  a  single  section 
of  land  that  was  owned  by  Scott  Lumber  Company  was  for 
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the   immediate   harvest   of   the   timber   tliat   was   on   tliat 
property." 

He  then  considered  tlie  value  of  the  land  without  tlie  timber  and 
stated  witli  reference  to  sales  of  cut  over  timberland:  (R  1299) 

"These  assisted  me  to  estimate  tlie  market  price  tliat  this 
property'  would  be  sold  for,  tliat  is,  the  cut  over  timber  land 
value,  and  considering  what  tliese  had  sold  for,    *    *    *" 

Howell  had  managed  only  his  own  cut  over  land  and  when 
asked  to  explain  the  harvest  of  tlie  timber  on  his  land,  stated: 
(R  1326) 

"Well,  the  land  in  my  own  case  was  fenced  pasture  area, 
so  it  could  possibly  be  given  additional  light  into  the  area 
for  additional  grass  growdi." 

And  again,  on  cross-examination  Howell  stated:  (R  1366) 

"I  think  diat  the  greater  percentage  of  the  buyers  of  tliis 
section  of  land  would  most  likely  harvest  tlie  timber  to  get 
away  from  the  risk  that  he  would  have  of  fire,  tlie  risk  tiiat 
he  has  of  not  having  a  road  which  would  be  available  to 
him  unless  tiiere  was  a  Forestry  road  that  was  going  to  be 
built  in  tliere,  to  get  his  money  out.  In  otlier  words,  he  has 
got  a  big  investment  in  die  purchase  of  tliis  property,  and 
the  way  to  salvage  tiiat  investment,  besides  making  some 
money,  is  to  get  in  while  the  market  is  strong.  He  had  no 
guarantee  tliat  tlie  market  was  going  to  be  strong  a  year  from 
that  time  or  five  years  from  tliat  time  or  ten  years  from 
diat  time." 

Linville  stated:  (R  1409) 

"I  concluded  that  as  of  May  18,  I960  the  highest  and  best 
use  of  this  propert)',  that  is,  the  use  which  would  bring  die 
highest  price  if  it  was  offered  for  sale  in  the  open  market 
under  the  terms  of  fair  market  definition,  would  be  to  sell 
it  to  someone  who  would  cut  die  timber  off  as  quickly  as 
they  could." 
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How  fast  is  quickly?  Linville  stated  one  or  two  seasons  (R  1438, 
1464) 

Neither  Howell  (R  1335,  1352)  nor  Linville  could  find  any 
property  comparable  to  Sec.  31  upon  which  to  base  a  value.  It  is 
beyond  dispute  that  tlie  only  property  which  either  of  them  used 
to  make  a  comparison  was  cut  over  timber  land  (R  1307-1309; 
1453).  The  magnitude  of  the  error  of  ignoring  those  portions  of 
tlie  Pre-Trial  Order  favorable  to  Appellant  are  here  apparent.  If 
Appellant  had  been  able  to  treat  the  Sec.  31  as  timbered  land, 
instead  of  having  the  timber  value  separately  decided  in  advance 
(as  was  agreed  to  in  tlie  Pre-Trial  Order),  the  Government's 
experts  would  not  have  been  qualified.  Yet  when  Appellant's  ex- 
perts relied  upon  the  Pre-Trial  Order  by  treating  tlie  property  as 
owned  by  Scott,  subject  only  to  the  Watt  Interests'  right  of  access, 
they  were  bitterly  attacked  by  the  Government  and  the  Court  for 
being  remiss  and  omitting  key  facts.  Typical  of  Howell's  view  of 
cut  over  timber  land  is  his  testimony:  (R  1350) 

"No,  it  was  a  property  tliat  had  been  cut  over  so  there  were 

roads  back  in  through  the  hills  like  there  would  be  with  any 

timber  harvest  *  *  *" 

Linville  stated  that  his  investigation  showed  (R  1422) 
'"*  *  *  there  was  a  good  market  for  cut  over  land." 

In  response  to  a  question  as  to  whether  the  cut  over  property 
which  he  has  used  as  comparable,  had  a  road  system  which  could 
be  used  as  such,  Howell  stated:  (R  1351) 

"I  do  not  think  it  did  as  such.  I  tliink  that  a  small  property 
like  this  more  than  likely  diey  would  move  into  one  spot  and 
harvest  tlie  whole  thing  from  one  setting." 

Linville  was  very  clear  as  to  what  he  meant  by  cut  over  timber 
land:  (R 1455) 

"I  think  that  the  market  is  representative  generally  of 
properties  throughout  the  area.  A  purchaser  of  Section  31 
would  log  it,  and  then  he  would  have  cut-over  timber  land 
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he  could  do  what  he  wanted  to  with,  he  could  either  sell  it 
to  somebody  for  some  other  purpose,  or  he  could  retain  it 
for  his  own  use." 

Their  testimony  is  replete  with  such  statements  which  can  have 
no  other  meaning  than  "  clear  cutting",  and  that  their  opinions 
were  based  upon  "clear  cutting"  which  is  admitted  by  the  Govern- 
ment to  be  a  violation  of  the  California  Forest  Practices  Act. 

The  attempt  of  tlie  Government's  Brief  to  explain  away  the 
obvious  disqualification  of  the  valuation  opinions  was  that  both 
witnesses  relied  upon  the  Bunting  timber  cruise.  The  Bunting  tim- 
ber cruise  was  never  accepted  as  accurate  by  Appellant,  Scott.  It 
related  only  to  the  timber  in  the  area  which  was  condemned  for 
use  as  a  road  (R  1258).  All  of  that  timber  had  to  be  clear  cut 
because  in  making  a  road  it  is  impossible  to  leave  any  trees  grow- 
ing, no  matter  what  size,  and  still  have  a  usable  road.  The  clear 
cutting  of  the  Bunting  cruise  was  used  by  both  Howell  and  Linville 
in  formulating  their  valuations  (Howell,  R  1258,  1299;  Linville, 
R  1407-1408). 

Appellant  does  not  dispute  that  Mr.  Stadiem  testified  that  the 
timber  of  Sec.  31  could  be  cut  down  to  the  allowable  limitation 
within  tlie  State  Practices  Act,  but  he  was  not  a  Government  valu- 
ation expert.  He  was  a  Government  Forester  who  knew  and  was 
supposed  to  know,  what  the  allowable  limitations  were,  but  such 
knowledge  cannot  be  imputed  to  the  Government  valuation 
witnesses  who  were  not  experts  in  forestry  and  did  not  take  these 
limitations  into  consideration  with  regard  to  clear  cutting. 

Another  limitation  which  the  Government  Brief  attempts  to 
insert  in  the  testimony  is  diat  immediate  harvest  or  full  cut 
as  testified,  included  only  "merchantable"  timber  (Br  p.  25). 
There  was  not  one  line  of  testimony  to  support  this  and  as  has 
been  indicated  above,  the  whole  valuation  testimony  of  Howell 
and  Linville  belie  this  clever  attempt  to  hide  the  facts.  Further- 
more, it  seems  clear  that  if  a  full  cut  and  immediate  harvest, 
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as  testified  to  by  the  Government  valuation  witnesses,  meant 
something  other  than  that  which  they  each  stated,  then  the  Trial 
Judge  should  have  been  alert  to  protect  Appellant  as  well  as  the 
Government,  to  make  this  clear  in  his  rulings  on  the  evidence 
and  in  the  instructions  to  tlie  jury  that  "full  cut"  and  ""immediate 
harvest"  included  only  "merchantable"  timber.  Obviously,  this 
was  not  done.  Thus,  the  total  disregard  of  the  California  Forest 
Practices  Act  in  arriving  at  a  valuation  is  a  fundamental  error 
of  such  proportions  that  the  valuation  opinions  are  useless  and 
should  have  been  stricken. 

The  same  standard  should  have  been  applied  to  strike  tlie 
valuation  opinions  of  the  Government  experts  for  failure  to 
consider  this  vital  matter  which  made  their  opinions  valueless. 

(b)  The  Aiost  Profitable  Use  The  response  to  Appellant's 
analysis  of  the  Record  showing  that  the  Government  valuation 
witnesses  based  their  testimony  upon  the  highest  and  most  profit- 
able use  instead  of  the  highest  and  best  use,  is  characterized  as 
a  '"quibble"  (Br  25).  If  words  are  to  mean  anything  in  the  com- 
munication of  ideas,  then  '"highest  and  most  profitable"  use 
cannot  mean  identically  tlie  same  thing  as  "highest  and  best"  use. 
Profitable  use  involves  a  speculation  as  to  further  events,  including 
markets,  costs,  and  all  other  elements  involved  in  tlie  accounting 
and  economics  for  the  determination  of  profits.  The  speculative 
aspects  of  profitable  use  were  recognized  by  Howell  (R  1366). 
It  includes  such  intangibles  as  the  amount  of  effort  and  the  kind 
of  effort  that  is  put  into  the  venture.  It  also  involves  know-how 
applied  to  the  effort.  All  of  these  are  factors  of  economics  and 
accounting  which  are  taken  into  consideration,  balanced  with  one 
another  and  then  only  is  it  determined  whether  or  not  a  profit 
or  loss  has  resulted.  Neither  Howell  or  Linville  were  accountants 
nor  in  any  way  skilled  in  accounting  procedures,  and  in  fact, 
neither  one  had  had  any  experience  in  economics  or  in  the  opera- 
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tion  of  the  lumber  business.  There  was  just  no  way  for  either  of 
these  men  to  determine  "tlie  most  profitable  use"  of  Sec.  31, 
and  when  they  were  testifying  as  to  the  most  profitable  use  they 
were  speaking  as  laymen  and  their  opinions  were  wholly  improper. 
This  is  especially  true  in  the  light  that  Appellant's  witnesses 
Berry  and  Toler,  who  have  had  years  of  experience  in  the  lumber 
industry,  both  testified  tliat  the  highest  and  best  use  of  Sec.  31 
was  timber  management — conservation  of  this  resource.  The  high- 
ly experienced  Mr.  Stathem  agreed  until  the  Government  attorney 
influenced  his  testimony.  (Op.  Br  pp.  29-30) 

It  is  submitted  that  the  quotation  from  Olson  v.  United  States, 
292  U.S.  246,  255  (1933)  (Op.  Br  p.  33)  is  a  complete  demon- 
stration that  "highest  and  most  profitable  use"  is  not  the  equiva- 
lent of  "highest  and  best  use",  but  that  profitable  use  is  merely 
one  factor  in  tlie  determination  of  market  or  actual  value.  To 
permit  valuation  witnesses  to  testify  as  to  profitable  use  when 
they  are  not  qualified  to  discuss  such  economic  and  accounting 
matters,  makes  dieir  testimony  wholly  improper.  Their  valuation 
opinions  were  thereby  rendered  useless. 

(c)  The  Mythical  Prospective  Purchaser  Appellant  has  dem- 
onstrated that  in  arriving  at  dieir  figure  of  a  fair  market  value 
both  of  the  Government  witnesses,  Howell  and  Linville,  con- 
sidered only  the  buyer  who  owned  no  timber  land  and  dierefore 
was  interested  only  in  clear  cutting,  getting  a  profit  if  he  could, 
and  getting  out,  to  the  exclusion  of  any  other  type  of  buyer 
(Op. Br  p-35).  The  Government  makes  no  response  to  this  point, 
and  it  is  assumed  dierefore  diat  this  is  conceded. 

The  exclusion  of  one  class  of  buyer  or  the  consideration  of  a 
single  class  of  buyer  is  error  which  cannot  but  discredit  the 
valuations  of  the  Government  witnesses  and  make  their  testimony 
improper,  and  valueless. 

(d)  Special  Service  Roads  The  Government's  Brief  (p.  28) 
notes  the  direct  opposition  between  the  written  terms  of  the 
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Special  Use  Permit  for  the  use  of  Government  owned  roads  and 
Mr.  Stathem's  testimony  in  which  he:  (Br  p.  29) 

"*  *  *  merely  explained  how  the  terms  of  the  permits 

had  been  construed  and  applied  and  how  he  was  applying 

them." 

It  is  beyond  dispute  that  Mr.  Stathem  was  not  acting  in  accordance 
with  the  express  terms  of  the  written  agreement  with  the  user 
and  that  this  practice  of  personal  interpretation  could  come  to  an 
end  at  any  moment  without  prior  notice.  Also,  that  the  Govern- 
ment could  repudiate  Mr.  Stathem's  personal  and  improper  inter- 
pretation and  hold  the  user  to  the  exact  language  of  the  written 
agreement.  It  seems  elemental  that  under  these  circumstances  the 
written  agreement  must  take  precedence. 

It  is  said  (Br  p.  30)  that  the  matter  was  put  correctly  in  its 
proper  perspective  by  the  Court  in  its  instructions  to  the  jury 
(R  1684).  This  instruction  refers  to  charges  to  be  made  against 
a  user  for  the  use  of  the  road.  It  has  nothing  whatever  to  do  with 
the  provisions  of  Special  Use  Permits  requiring  that  the  road 
shall  be  open  at  all  times  to  the  free  use  of  the  public.  In  making 
the  assumption  based  on  Mr.  Stathem's  testimony  that  a  road, 
such  as  the  condemned  roads  operating  under  Special  Use  Permits, 
could  be  closed  at  the  v/iU  of  either  the  user  or  the  local  Forester, 
is  just  not  in  accordance  with  the  written  Special  Use  Permits. 
There  is  no  dispute  that  the  valuation  witnesses  of  the  Government 
relied  upon  Mr.  Stathem's  testimony  rather  than  the  written  terms 
of  the  Special  Use  Permits,  which  are  exactly  contrary.  This  is 
one  more  example  of  the  basic  inaccuracies  of  the  Government 
valuation  witnesses  which  makes  their  testimony  unreliable.  Since 
Appellant's  valuation  witnesses'  testimony  was  stricken  because 
of  claimed  factual  insufficiencies,  the  same  rule  should  have  been 
applied  to  the  Government  witnesses,  and  their  valuation  testi- 
mony stricken. 
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The  Court's  Error  in  Striking  the  Testimony  of  Defendant's  VoEua- 
tion  Witnesses,  Sanders  and  Wall 

In  attempting  to  reply,  the  Government  Brief  fails  to  compre- 
hend tlie  nature  of  this  error. 

A  facet  of  this  point  is  that  Wall's  testimony  was  stricken  be- 
cause in  giving  his  evaluation  he  did  not  consider  tlie  so-called 
Southern  Pacific  easement,  which,  it  will  be  remembered,  had  been 
excluded  from  the  trial  by  the  agreement  of  the  Pre-Trial  Order. 
This  portion  stands  or  falls  upon  the  determination  by  tliis  Court 
as  to  whether  or  not  a  Pre-Trial  Order  means  something,  or  can 
be  ignored  at  will,  in  violation  of  Rule  16  F.R.C.P. 

A  second  facet  to  this  point  is  tliat  the  Trial  Court  repeated 
the  denunciation  of  Defendant's  witness  Wall  on  the  ground 
that  he  failed  to  consider  the  Southern  Pacific  easement,  as  shown 
by  the  numerous  Record  references  in  the  Government's  Brief 
(p.  17).  However,  the  striking  of  tlie  testimony  was  actually 
delayed  and  the  comments  with  respect  to  this  evidence  made  at 
a  most  critical  time  in  the  trial,  which  was  just  before  the  instruc- 
tions to  the  jury.  This  resounding  and  devastating  attack  upon 
Appellant's  witnesses  was  tlie  last  thing  presented  to  the  jury 
before  tlie  instructions  and  could  not  have  done  other  than  wit- 
tingly or  unwittingly  shape  the  pre-judging  of  Appellant  before 
the  jury.  This  Appellant  submits  is  tlie  prejudice  which  demands 
a  reversal  of  the  Judgment. 

A  third  facet  of  this  is  the  emphasis  given  to  Appellant's  posi- 
tion and  the  failure  to  even  mention  the  Government's  comparable 
position.  Appellant  believes  that  the  Trial  Court  had  a  right  to 
comment  upon  the  testimony,  but  it  states  that  this  comment 
should  be  fair.  It  also  means  diat  tlie  comment  should  be  applied 
to  both  parties  equally  and  not  just  to  one  party,  as  was  done  here. 

It  is  for  all  of  these  reasons  that  the  conduct  of  tlie  Trial  Court 
is  believed  to  be  reversible  error. 
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The  Error  with  Respect  to  the  Instructions  to  the  Jury 

Appellant  is  fully  aware  of  the  provisions  of  Rule  51,  F.R.C.P.: 
"No  party  may  assign  as  error  the  giving  or  the  failure 
to  give  an  instruction  unless  he  objects  thereto  before  tlie  jury 
retires  to  consider  its  verdict,  stating  distinctly  the  matter  to 
which  he  objects  and  the  grounds  of  his  objection.  Oppor- 
tunity shall  be  given  to  make  the  objection  out  of  the  hearing 
of  the  jury." 

As  will  be  noted  from  the  Record,  no  particular  Instruction  was 
alleged  as  error.  The  Appeal  was  not  taken  on  the  ground  of  the 
giving  or  refusal  to  give  any  particular  Instruction.  This  is  not  the 
basis  of  the  Appeal.  The  issue  on  this  point  is  that  regardless  of 
the  instructions  given  or  refused,  the  Court  is  under  a  duty  to 
make  certain  that  the  instructions  are  proper.  It  is  Appellant's 
position  that  witli  respect  to  the  determination  of  the  highest  and 
best  use,  this  meant  the  highest  and  best  legal  use,  and  that  a 
court  in  making  an  instruction  contrary  to  the  laws  of  the  State 
of  California  is  error  per  se.  It  is  also  Appellant's  position  that  the 
failure  by  inexperienced  counsel  to  object  to  the  giving  of  an  in- 
struction, or  the  failure  of  such  counsel  to  ask  for  a  proper  in- 
struction, does  not  excuse  the  Court  from  making  sure  that  the 
instructions  given  are  proper  and  adequate.  After  all,  the  attorney 
has  no  real  control  over  what  instructions  are  given,  and  that 
this  is  primarily  the  responsibility  of  the  Trial  Court.  Failure  in 
this  responsibility  is  the  error  for  consideration  on  this  point. 
It  was  this  failure  that  led  to  the  miscarriage  of  justice. 
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CONCLUSION 

Appellant  believes  tliat  the  opportunities  afforded  in  filing 
this  Reply  Brief  have  greatly  clarified  the  respective  positions  of 
the  parties  and  simplified  them  to  a  point  where  the  errors  are  fully 
apparent.  It  is  further  believed  that  Appellant  has  completely 
sustained  its  burden  of  showing  the  errors  and  that  tlie  Judgment 
of  tlie  lower  Court  must  be  reversed. 

Respectfully  submitted, 

Henry  Gifford  Hardy 

1811  Mills  Tower 

San  Francisco,  California  94104 

Alfred  B.  McKenzie 

6448  Fair  Oaks  Boulevard 
Carmichael,  California  95608 

Of  Counsel: 
William  E.  Rollow 

815  Fifteenth  Street,  N.W. 
Washington,  D.  C.  20005 

A  certify  that  in  connection  with  the  preparation  of  diis  brief, 
I  have  examined  Rules  18,  19  and  39  of  the  United  States  Court  of 
Appeals  for  the  Ninth  Circuit,  and  tliat,  in  my  opinion,  the  fore- 
going brief  is  in  full  compliance  with  tiiose  rules. 

Henry  Gifford  Hardy 
(Appendices  Follow) 
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Appendix  A 

In  the  United  States  District  Court  for  the  Northern  District 
of  California,  Northern  Division 

Civil  No.  8095 
20993 


United  States  of  America, 


vs. 


Plaintiff, 


23.5727  Acres  of  Land,  more  or  less,  in  the 
County  of  Shasta,  State  of  California;  Scott 
Lumber  Company,  Inc.,  a  Corporation, 
et  al., 

Defendants. 


SECOND  SUPPLEMENTAL  DESIGNATION  OF 
THE  RECORD  ON  APPEAL 

In  designating  items  for  the  Record  on  this  Appeal,  two  items 
were  inadvertently  overlooked.  Accordingly,  the  Clerk  of  the 
District  Court  is  therefore  requested  to  certify  and  send  forthwitli 
the  following  two  items  to  the  Clerk  of  the  Court  of  Appeals  for 
the  Ninth  Circuit  at  San  Francisco  for  inclusion  in  the  Record 
on  Appeal: 

(i)   The  Amended  Motion  to  Alter  or  Amend  the  Judg- 
ment filed  February  12,  1965. 
(ii)  The  Affidavit  of  Gregory  S.  Stout,  Esq.,  filed  May  6, 
1965  in  support  of  die  Motion  for  New  Trial. 


Appendix 
(iii)  This  Second  Supplemental  Designation. 

Henry  Gifford  Hardy 
Henry  Gifford  Hardy 

Alfred  B.  McKenzie 
Alfred  B.  McKenzie 


William  E.  Rollow 
Of  Counsel 


Attorneys  for  Defendant 
Scott  Lumber  Company,  Inc. 


Appendix  3 

CERTIFICATE  OF  SERVICE 

I  hereby  certify  that  two  (2)  copies  of  the  above  Second  Sup- 
plemental Designation  have  this  day  been  mailed  to  Charles  R. 
Renda,  Esq.,  Assistant  United  States  Attorney,  l6th  Floor  Federal 
Building,  P.O.  Box  36055,  450  Golden  Gate  Avenue,  San  Fran- 
cisco, California  94102. 

Henry  Gifford  Hardy 
Henry  Gifford  Hardy 

Dated:     June  7,  1966. 
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In  the  District  Court  of  the  United  States  for  the 
Northern  District  of  California  Northern  Division 

Civil  No.  8095 


United  States  of  America, 

Plaintiff, 
vs. 

23.5727  Acres  of  Land,  more  or  less,  in  the 
County  of  Shasta,  State  of  California;  Scott 
Lumber  Company,  Inc.,  et  al.. 

Defendants. 


Affidavit  of  Gregory  S.  Stout  on  Behalf  of 
Defendant's  Motion  for  New  Trial 

Gregory  S.  Stout,  being  duly  sworn,  deposes  and  says: 

1.  That  he  is  an  attorney,  licensed  to  practice  in  the  Courts  of 
the  State  of  California  and  United  States,  and  maintains  offices 
at  220  Bush  Street,  Suite  360,  San  Francisco  4,  California. 

2.  That  he  was  attorney  for  Defendant,  Scott  Lumber  Com- 
pany, Inc.,  for  a  period  of  several  years  and  participated  in  die 
negotiations  between  Scott  and  die  United  States,  Division  of 
Forestry,  Department  of  Agriculture,  in  connection  with  the  above 
entitled  action,  at  many  meetings  with  representatives  of  the  Gov- 
ernment in  Redding  and  San  Francisco.  In  attempting  to  negotiate 
the  disposition  of  the  case,  no  mention  was  made  of  any  claim 
of  easement  asserted  by  the  Southern  Pacific  Company. 

3.  He  represented  the  Scott  Lumber  Company,  Inc.  at  the 
Pre-Trial  Hearing  before  Judge  Halbert  on  July  13,  1964.  In  view 
of  the  fact  diat  Southern  Pacific  Company  had  filed  a  disclaimer, 
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no  mention  was  made  of  Southern  Pacific  Company's  position  in 
Pre-Trial  memoranda  filed  by  any  of  the  parties.  The  sole  concern 
of  tlie  parties  related  to  the  interest  of  Watt  and  Lamm  at  the 
Pre-Trial  hearing.  Through  tlieir  then  attorney,  Daniel  S.  Carlton, 
a  statement  was  read  which  indicated  to  the  Court  and  counsel 
that  a  disclaimer  would  ultimately  be  filed.  Again  no  mention  was 
made  of  any  Southern  Pacific  interest  in  Sec.  31  at  the  Pre-Trial 
Hearing.  At  no  time  was  any  issue  raised  with  respect  to  any 
Southern  Pacific  easement  or  interest  and  so  it  was  not  included 
in  the  Pre-Trial  Order. 

4.  The  Pre-Trial  Order  sets  forth  accurately,  the  status  of  the 
ownership  of  Sec.  31  as  discussed  and  agreed  upon  in  good  faith 
by  counsel.  There  was  no  reason  to  suspect  and  it  did  not  even 
enter  his  mind  that  anything  was  being  withheld  by  the  Govern- 
ment, in  the  language  of  paragraph  (2)  of  the  Pre-Trial  Order, 
and  he  does  not  believe  there  was  any  intent  to  withhold  anything. 

5.  In  view  of  the  fact  that  all  defendants,  other  than  Scott, 
had  disclaimed  and  were  thereby  entitled  to  no  compensation  for 
their  interests  from  Plaintiff  in  view  of  Plaintiff's  taking,  there 
would  be  no  logical  and  legal  reason  for  any  of  the  experts  to 
consider  any  Southern  Pacific  easement  in  derrogation  of  Scott's 
position  and  Scott's  entitlement  to  full  compensation. 

Further  Affiant  saith  not. 


Dated:  May  4,  1965 


Gregory  S.  Stout 
Gregory  S.  Stout 


Subscribed  and  sworn  to  before  me  this  4th  day  of  May,  1965. 

/s/    Marian  S.  Kayne 
[Seal]  Notary  Public 


